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Dove-Houſes, Parks, &c. . 
5. What ſhall be deemed Waſte with reſpe& to Houſes. 461 


6. Of what Things annexed to the Freehold Waſte may be com 
mitted. 62 


4 
D) What ſhall be deemed Wa e, with reſþ. to Eccleſiaſtical Per ons. 46 
81 What Waſte ſhall be e. 2 0 1 F 


464 
6 What - Waſte ſball be deemed juſtifiable, by * of the Imre of 2 

arty. 2 
(8) W 2 may bring an Addion of Maſte. | 20 
(H) Againſt whom the Aion may be brought. 469 
1. Againſt whom it may be Lia for Waſte done by a Stranger. 


75 474 

2. How far i it lies againſt Executors, &c. | TOS 

(1) At what Time an Action of Wafle may be. brought. | | 475 
(K) Of the Proceſs and Proceedings in Actions of Waſle. 478 


1. In what Caſes the Action ſhall be brought in the Tenet, 481 
2. In what Caſes it ſhall be brought in the Tenuit. 482 
(5 Of the Pleadings in Atons of IWaſle, 483 


* the Judgment in Action- of Waſte, and what Naar be recovered 


ereby 


898308 


(N) In what Caſes in general Mate may 


N 


And their DIVISIONS. 


be refrained by HnjunBion in i 


| Page 489 
* * Caſes Waſte may be refrained in Equity, not MHanding * 
Words, without n of Waſte, be contained in the 


Leaſe, Oe. 


49⁰ 
(o) What Relief may be given in Equity, in Caſe of Tn 492 
Ot cult, and Teſtaments. Page 496. 

A) What is a Will and Callan: . wherein they diſſer. 497 
B) Who are capable of making a Will and Teflament. 497 
C) What are the Requiſites to comſtitute a good Will, 500 
D) EY roeral Kinds of Wille ond T glaments 501 
f Wills in Writing. 1 502 
1. What ſhall be a imme 

- Tenements. 502 
/ 1. In what Language and Hand a Will may be 

written, 


5 
2. Of the Circumſtances of Signing, Atteſtation, * | 


Publication, &c. 


504 


3. Of the Republication : what will amount to a 
Republication, and where a Republication will make 


a Deviſe 


2, What ſhall be deemed a good Will in Writing of Goods 


and Chattels. % 
3. What ſhall be ſufficient Proof of a Will. 


1. In what Caſes Deviſees, Legatees, and Creditors 


may be admitted to prove a Will. 


2. What the Law is where the Probate differs 


m—_ original Will. f 
2. Of Nuncupative Will. . 
F. The Nature and Effet of a Will and Tęſlament, and of a Codicil. 
How Wills ſhall be conflrued. | 


G) How Wills may be awoided. 


1. What ſhall be deemed a Revocation of a Will. 
2. In what Caſes the Court will ſet aſide a Will for Fraud. 
3. Where Fraud in obtaining a Will is examinable. | 
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Tens . 3 TOTS into 
Court SEE: "EF onen Rule. 


— 
- 


4 . 
Tender is an Offer to pa pay 61 Debt, or to 2 a Duty. 
A Bringing Money into Court is depoſiting Money in, Court, for the 
Satisfaction of a Debt or Duty. | | 
Wherever a Tender of Money is pleaded, and the. Debt is not 
by the Tender and Refuſal, Movey muy be brought into Ga without 
Leave of the Court : Nay, the Mon * muſt, as hereafter will be 
ſhewn, in ſuch Caſe be brought 3 
In all other Caſes Leave of the Court maſt be kad, before Money can bg 
brought into Court. 
e Rule, under which Leave to Money iuto Court is granted, i is 
in ſome Caſes, as in the Caſe of an | Ee fment by a Mortgage, founded 
a particular Act of Parliament, | 
his Rule is in other Caſes founded upon the diſcretionaty Power of 
he Court., 
By the latter Rule it is ſometimes red, that upon brin Money 
nto Court the Proceedings in the Action hall be ſtayed. 8 
At other Times it is ordered, that the Money brought into Court ſhall 
de ſtricken out of the Dedlaratiori; and that the Plaintiff hall _ at the 
Trial of the Iſſue, be permitted to give Evidence for the {ard Mon ; 
br Rule by which the Money brought into Court is 0 40 be 
icken out of a Declaration, is from its being more frequently granted, | 
han that by which it is ordered that the Proceedings in the Action 
ſtayed, called the common Rule. | 
As the common Rule, which was introduced to ſupply the DefeR of 
wing made a Tender, is the only one which is con with a Tender, 
t is not intended to treat profeſſedly, under this Tide, of any other Rule 
or by K Money into Court. 
n of the Connexion, between making a Tender and bringing 
_ into Court upon the common Rule, it has been thought proper to 
reat of theſe two Things under the fame Title: Yet the Bk igu is that 
ach ſhall, as far as it can eee , have a diſtin Conſidera- 
yo 


i 


0 whom a Tender map be made. 
(B) 2p won is a good oder ma 4 


ACRE, As to the Manner of tendering. | 
2. As to the Thing tendered. = 


(0) at 


— 
. 


ES + TENDER AND BRINGING Mn 


i 00 At what Plate a Tender muſt be made. 
) At what Time a Tender muſt be made. 
(E) To whom a Tender muſt be made. 


) The Conſequences ot a Cender and Vetuſal: | 
i (G) The Conſequences of bein ng. ready to te der 
when the Party to whom 1 en to th 
have been made, * not preſen | 
| ( _ PO a CINE. MN = 
| 8# 1 1 211 2 * ai 1 n L A ent 
* e ke W VVV vi 5 per 
2. Where Uncore priſt is Wan Mz 
jap 3. Where Uncore 2. together with Tour "tmp vn 2 


is pleaded. OY 
4. Where a Profert in Curia i is pleaded. - is 61 


7 1 
. 4 1 
4 


® The Conſequences of a Prot e of RS. 
(K) Df 9 6 Money into Court upon the com: 3 
mon Rule, 5 
5 (19 At what Time Money may be brought into mac 
55 Court upon the common Rule. i 
0 Ok pleading where Monep has been brought ** 
into Court upon the common Rule. 
) The Conſequences o bringing Money into at 
Court upon the common Rule. . ef 
(0) In what Caſes a Tender may in the general Exe 
be rm or en 1 may be brought into Count 2 

upon the common Rule. 

(F) Ot tendering or bringing Money into Cour!  M 


" wn the common Rule in Particular e * 
If 18 

5 8 . conf 

1. In an Action of Jump. EG itt ons watt ie ; 
2. In an Action upon the Caſe. * e.. pen 
3. In an Action of Covenant. | 5 hay 


4. In an Action of Debt. TS 58 
5. In an Aion of Ejectment. a 
6. In an Action * a Juſtice of the Peace on the ane 
Account of ſomething done in the Execution d 
his Office. | 
7. In an Action of R eee ee 16.) 
8. In an Action of Treſpaſs. LES 
9. Inan 1 15 of Trover. 3 : 


1 
3 o * 
* E " 
* 6 5 4 - 4 * 
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9 (A) V 
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ir COURT l Tur Counon' RULE. 4 
(4) By whom Cender may be made. 


A EREVER the Right of tendering is perſonal, the Tender muſt 7*, Rep. 13. 

; WH: made by the tary himſelf. . | © 1 Inſt. 208, 
2. A Tenant who is liable to a Writ of Ce/avit muſt, if he would prevent Bro. Tend. 

the Lord from recovering the Land, perſonally tender the Rent which is 88 

in Arrear. | ; 

; vg If a Feoffment be made, with Condition, that if the Feoffor pay a Sum * Inſt, 208. 

Money to the Feoffee, it ſhall be lawful for the Feoffor and his Heirs to 

enter, and the Feoffor die before the Money is paid, no Tender can be 

made by his Heir: For the Right of tendering is in this Caſe as much 

perſonal, as if the Words had been, if the Fegſfor during his Life pay the 

Money. 

Fogg But a Tender made by a Servant, or by a Stranger, on the Behalf and Cro.Eliz.48 
at the Deſire of a Party, is as good, notwithſtanding the Right of tendering Crop. v. 
be perſonal, as if it had been made by the Party himſelf, | Hambleton 

5. Wherever the Right of tendering is not perſonal, a Tender may be Latch 107, 
made by any Perſon, who is a Privy to the Party in whom the Right of 7 Nep. 23: 


Pf 4 1 Inſt. 206 
tendering is. 8 , 


6. If a Feoffment be made, with Condition, that if the Feoffor pay a Sum 1 1nft. 206, 
pf Money to the Feoffee on a Day certain, it ſhall be lawful for the Feoffor 208, 209. 
and his Heirs to enter, and the Feoffor die before the Day, a Tender may be 4 Rep. 123. 
made at the Day, either by the Heir of the Feoffor as a Privy in Blood, or by 
his Executor as a Privy in Repreſentation ; the Right of tendering not 
being in this Caſe perſonal. | i 

7. A Teſtator after deviſing Land to his Wife for Life, deviſed the 10M. 419, 
Remainder to Daniel his ſecond Son in Fee; provided nevertheleſs, that if e 
athaniel his third Son ſhould, within three Months after the Death of the 5 
eſtator's (Wife, pay the Sum of Five Hundred Pounds to Daniel, his 
Executors or Adminiſtrators, that Nathaniel and his Heirs ſhould have the 
Land. As Nathaniel who ſurvived the Teſtator, died during the Life of the 

eſtator's Wife, a rde aroſe, whether the Heir of Nathaniel ſhould, 
pn the Payment or Tender of the Money within the Time limited, be 
intitled to the Land. The Opinion of Parker Chancellor and Je Maſter 
of the Rolls, who both conſidered it as a mere legal 8 was, that the 
Right of paying or tendering the Money was not in this Caſe perſonal, and 
conſequently that it deſcended upon the Heir of Nathaniel. | | 

8. Wherever a Grant is made of an Eſtate, with Condition to he void r Inſt. 2c6, 
upon tendering a certain Thing therein mentioned by the Grantor, a Tender, 207. 
if the Right of making it be not perſonal, may be made by any Perſon, who 
ere intereſted in the Condition, although he be not a Privy to the 

rantor. ; | 

9. Sir Francis Englefield by Indenture covenanted to ſtand ſeiſed of the 7. Rep, 
Manor of Englefield, to the Uſe of himſelf for Life, Remainder to the Uſe 13. Engle» 
of Francis Englefield his Nephew and the Heirs of his Body, Remainder to field' Cale, 
the Uſe of the right Heirs of his ſaid Nephew, who at the Time of making 
the Deed was an Infant. In the Indenture it was afterwards ſaid, that the 
Covenant in Favour of the Nephew was not intended to be abſolute during 
the Life of Sir Francis; and, with a View that the Uncle might, if as the 
Nephew grew up he ſhould prove extravagant, or be addicted to any enormous 
Vice, have a Check upon him, it was provided ; that if the Uncle ſhould by 
himſelf or by any * Perſon, during his natural Life, tender to the 
Nephew a Ring of Gold, with an Intent to make the Uſe of the Indenture 
void as to the Nees, that then the ſaid Uſe ſnould be void. Sir Francis 
being afterwards attainted of High-Treaſon by Act of Parliament, and the 

Vor, V. B ' Manor 


he 


of 


I 5 3 


4 Ei TENDER an» prom MONET 


Manor being thereby forfeited to Queen Elizabeth, the authorized two 
' Perſons to tender a Ring of Gold to the. Nephew, with an Intent to make 
the Uſe of the Indenture void as to the Nephew. | Upon this a Queſtion 
aroſe, whether the Uſe was by this Tender made void? It was jinſiſted on 
Behalf of the Nephtw, that as the Subſtance of the Condition, under which 
the ſaid Uſe might be'made void, was to give Sir Francis an Opportunity of 
declaring bis Intention, and the Tender df the Ring was only an outward 
Ceremony for declaring ſuch Intention, .the right of tendering the Ring was 
ſo annexed to his Perfon, that it could not be transferred ; that as the 
Indenture was founded in natural Love and Affection, the Uncle would, 
which no Stranger could do, have exerciſed theſe in judging of the 
Diſpoſition of his Nephew. It was moreover ſaid, that by the common 
Eaw, the Guardianſhip of an eldeſt Son is ſo annexed to his Father*s Perſon, 
that it can neither be transferred nor forfeited. But the whole Court were 
of Opinion, that the Recital of the Cauſe, which might induce the Uncle 
to reſerve the Power of tendering to himſelf, was only Flouriſh or Preamble, 
and not Parcel of the Condition, which conſiſted ſolely in the Tender of the 
Ring, and that this might be tendered, under the exprefs Words of the 
Condition, by any other Perſon-as well as Sir Francis ; and gonſequently that 
the Right of tendering, it not being perſonal, was now devolved upon the 
Crown. | EY 
N 10. It is in the general true, that a Tender cannot be made by one who 
1 Int. 207 has no Intereſt in the Condition, upon which the Right of tendering is 
founded. ; | * 
n 11. If the Money, due upon a Mortgage of an Infant's Eſtate, be ten- 
* dered by a Perſon who is neither Guardian to the Infant nor has any Intereſt 
3 », in the Eſtate, the Tender is void. | | Fo Ss 
Aſhwicke, 12. But any, Perſon may make a Tender on the Behalf of an Ideot ; for 
1. Inſt. 206. the Law, by Reaſon of his utter Inability to act for himſelf, allows this to be 


"_ Wo RY R FF . . $$ 9 OH 


done out of Charity. | | I 
5 ain mo 0 
AG 1 . | | t 
(B) Tahat is a good Tender, 
| © c 
| 1. As to the Manner of Tendering. f 
Latch 70. A Tender is not good, unleſs the Perſon making it declare upon what 8 
Warner v. Account it is made. 
be 2. It is not enough fof the Perſon, who intends to make a Tender, to 
e beg ſay, I am ready to pay the Debt, or to perform the Duty: But he muſt make 1 
3 Lev. 10g. an actual offer to pay the one, or to perform the other. 8 
12 Mod. 353 | . | . i 
Joy 74. 3. The Mortgagor ſaid to the Mortgagee, I am here ready to pay you the it 
Suckling v. Money due upon the Mortgage: But at the ſame Time kept the Money, is 
Coney. Which was in a Bag, under his Arm. This was holden not to be a good 5 
| Tender. | | 32 V 
5, Rep. 1g. 4. But an Actua! Ofler of Money in a Bag is a good Tender, provided £ 
Wade's it be proved, that the Sum iatended to be tendered was in the Bag: For it 3 
5 es 1 is uſual to carry Money in a Bag; and it is the Duty of the Party who re- in 
I lk. 208. ceives it to tel} it, and to examine whether it be good. 
1 5. A. contracted to pay B. ten thouſand Pounds, upon his transferring 20 
Daker to A. or his Order, one thouſand Pounds South-Sea Stock, at or before 1 w. 


Rutland. Certain Time. B. before the Time, made an actual Transfer of the Stock: 
Hodgſon. But becauſe A. did not come or ſend a Perſon to accept the Stock and pay 
| for it, the Transfer was afterwards vacated. l 


oY . 4 
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mro COURT. vrox rn counon RULE. \ | 5 


4 © The. Transfer of the Stock ſeems in this Caſe to have been made «> 


abundanti Cautela : For it has been holden, that an actual Transfer is not ne- 


| ceſſary to the making of a Tender of Stock good. 


7. In an Action of Covenant the Plaintiff declared, that the Defendant Ld. Raym, 
had agreed to pay him two thouſand Pounds, upon his transferring to the 586. Lanca · 
Defendant one thouſand Pounds Hudſon's Bay Stock; and the Plaintiff at ts Ly 
averred that he offered to. transfer the Stock. It was holden, that this, * *. 5 
although there was not an actual Transfer of the Stock, was a Tender ſuffi- 
cient to intitle the Plaintiff to the Money. | | 
0 


LY > 


2. As to the Thing tendered. 


5 8. It was heretofore holden, that if a Tender of Rent in Arrear is 2 Tend, 
intended to be made, the whole Rent, without deducting the Land Tax, pl. 39. 
| 2. Li 


d. Lill.P.R. 
wuſt be tendere = 


But in every Land-Tax Act, made for ſome Years paſt, there is this ,, G. 2 6. 3. 
Clauſe, * The ſeveral and reſpective Tenant and Tenants of Houſes, Lands, f. x5, 16. 
« Tenements, and Hereditaments, in England, Wales, or Berwick upon 

% Tweed, which ſhall be rated by Virtue of this Act, are hereby required 

« and authorized to pay ſuch Sum or Sums of Money as ſhall be rated upon + 

« {ſuch Houſes, Lands, Tenements and Hereditaments, and to deduct out 

« of the Rents ſo much of the ſaid Rate, as in reſpect of the ſaid Rents of 

« any ſuch Houſes, Lands, Tenements and. Hereditaments, the Landlord 

4 ſhould and ought to bear; and the ſaid Landlords, both mediate and im- 

< mediate, according to their reſpective Intereſts, are On ee to Y 


« allow ſuch Deductions and Payments, upon Receipt of the Reſidue of the 
« ſaid Rents.” A - 

10, If 4 be indebted to B. in divers'diſtin@ Sums of Money, he may Bro. Teng 
make a Tender of any one of the Sums. Pl. 39. 
11. A Tender of more Money than is due is good for what is due: For 5 Rep. 115 
omne majus continet in ſe minus; and it is at the Peril of the Perſon, to whom Wade's Cale 

the Tender is made, if he take more than is due. | str. 9 16. 


12. If the Condition of a Bond be, that the Obligator ſhall at a Day 1 


and Place certain pay twenty Pounds, or deliver ten Kine, at the then Choice Fordley's 
of the Obligee, a 'Tender muſt be both of the Money and the Kine. Caſe 


13. A Tender in any Money coined at the*Mint upon which there is @,, 38 
the King's Stamp, is good; for all ſuch Money is current, in Proportion to Pixon 9. 2 
its Value, without a Proclamation.  - 'Willoughs. + 

| | N ; I Inſt, 207, 
8 RS . b Salk. 446, 

14. If a Contract be to pay a hundred Pounds in a foreign Coin, a 1 

Tender to the Amount of this Sum in any Current Coin of this Xingdow is Wy 26; * 
Biugwin, * 


15. If Money be made current by Proclamation at a higher Rate than 
its 8 Value, a Tender in ſuch Money, according to its current Value, 
18 . | ' 

5 5 ueen Elizabeth cauſed ſame mixed money to be coined. at the Dav. 28. 
Mint, and Tent it to [reland, with a Proclamation to be current there at a The * | 
certain Value; and by the ſame Proclamation a Stop was put to the Curren- 5 \ 
Fel all other Coins in that Kingdom. It was holden, that a Tender made 

in this Money, according to its current Value, was good. 3 

17. If the Money, which has been tendered, become after a Refuſal to 
apt thereof current at a leſs Value, than it was current at when the Tender i 
was made, the Party who refuſed to accept the Money muſt bear the Loſs. 


WE PF ob 18. In 


1 


. L * 
ö 
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6 | © TENDER zur a mp MONEY | 
Dyer 81. 18. In an Action of Debt for Rent, the Defendant pleaded a Tender of 
Barrington the Rent in Pieces of Engliſh Money called Shillings, every one of which 
* was, at the Time of the Tender, current at the Value of twelve Pence, and 
27. that he is yet ready to pay tlie Rent in the ſaid Pieces at that Value e 
Plaintiff demurred, and for Cauſe alledged, that before the bringing of the 
Action, the ſaid Pieces of Money were by Proclamation made current only 
at the Value of ſix- pence: But he afterwards thought proper, to accept the 

Money according to the Value when the Tender was made. 

5 Rep. 114. 19. If a Foreign Coin be-made current in this Kingdom by Proclamation, 
| Wade's a Tender in ſuch Money is good; for it thereby becomes lawful Money of 


Caſe. , this Kingdom. 
1 Inſt. 207 | 


g. 20. If the Money tendered has been accepted, the Acceptor has no re- 
8 RO medy, although ſome of it be counterfeit or deficient in Value, or although 
| there be not ſo much as it was tendered for: Becauſe it was his Duty to have 
examined and told it, before he accepted thereof. . : 
5 Rep. 11. 21. The Partys to whom ſome Money was tendered, had accepted it, 
| and put it into his Purſe : But upon examining it, before he left the Place, 
he diſcyvered ſome counterfeit Pieces, and for this Reaſon refuſed to carry 1t 
| * away. It was bolden, that as he had not objected to the Money before he 
did accept it, he conld not do this afterwards. 3 
Eq. Caſ. Abr 22. A Tender of a Bank Note, as Money, is not ſtrictly ſpeaking a 


319. Auſtin gogd Tender: But if the Tenderer offer to get Money for the Note, this 


v. The Exc- mäkes it a good Tender. | 
cutprs of 


Dodwell. 


3 
F 
2 
2 

4 U 
4 
F by 
3 
I. 


23. It ſeems reaſonable that a Tender of any Sort of Goods ſhould, 
unleſs they are to be delivered according to ſome Sample, be made in a 
middling Kind of (:00ds of the Sort. . 


- 
a, 


Y — 
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(C) dt what Plate a Tender muſt be made. 


1 TE | 4 
Bro. 'Tcud. 1. . a Contract be, that Money in Groſs, or Rent iſſuing out of Land, 

"ok 7. ſhall be paid, or that Goods ſhall be delivered, at a Place certain, 
| bl — a Teyder can only be made at the Place. 


1 Inſt, 210. Freem. 149. 


— 


Fend. 2. If no Place be appointed for the Payment of Money in Groſs, a Ten- 
* * der muſt, if the Perſon to whom the ” Wa is due be 5 be made 
1 Int” 210. at the Place where he is: But if he be out of England, the Party, who 
> ought to pay the Money, is not bound to go out-of the Realm to ſeek him. 
1 Inſt. 210. . 3. It was formerly holden, that the Money due upon a Mortgage, which 

is to be conſidered as Money in Grols, muſt, if no Place be appointed for the 


Payment thereof, be tendered to the Perſon, if he be in England, at the 
Place where he is. : 


W io . 


4. But it has been kolden in the Court of Chancery, that a Tender to the 
Perſon is not in ſuch Caf: neceſfar r. | 
5. The Mortgagor, aſter the” Mortgage was forfeited, went to the 
noMannivg oye: 8 1] ouſc with Money ſufficient to redeem the Eſlate, and tendered 
it there: But it did not appear that the Tender was to the Mortgagee, or 

that ke was in the 14; 


| ſe at the Time. This was holden to be a good 
Tender. | 


„ axrin-..os 6. Perſonal Moti 5 a | 
2 will 378. Ine Notice was given to the Mortgagee the Day before the 
 Dwenty-fifth Day of Marel zone Thouſand ſeven Hundred and Twenty-two, 


\ that 


eres = Ao 


Hall. 


- * ' 


%. 
: 
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that the M would, upon the twenty - fifth Day of September following, 
between the Hours of Ten and Twelve in the Forenoon, tender the Principal 
Money, which was one thouſand Pounds, and all Intereſt due thereupon in 
Lincoln's Inn Hall, and a Tender was accordingly made. It was objected, 
that no Place being appointed in the Mortgage-Deed for the Payment of 
the Money, the Tender ought to have been made to the Mortgagee in Per- 
ſon : But the Tender was holden to be good. And by Lord Xing, Chan- 
cellor—As the Money was lent in Town, and no objection was made by the 
Mortgagee to the Place, when Notice of Payment was given, it would be 
very hard to compel the Mortgagor, to travel with fo great a Sum of Money 
to the Place where the Mortgagee lives. | ** ROE 
7. If no Place be appoipted for the Payment of Rent iſſuing out of choc "AEM 
Land, a Tender upon the Land is good: for it is not- in this Caſe neceſſary Bra. Tend. 
to make a Tender to the Perſon. 1 pl. 18. pl. 38. 


8. But although a Tender to the Perſon be not, in the Caſe of Rent Cro. Eliz. 
iſſuing out of Land, neceſſary, a Tender to the Perſon would in ſuch Caſe 48- 8 
be good. * | | | e N 

A | Hamilton, 

If a corporal Service to the Grantor he reſerved in a Grant of Land, 1 Inſt. 210. 

this muſt be tendered to the Grantor in Perſon ; and the Tenant muſt ſeek 211. 4 
him if he be in England. | 1 ' T7 


* | | 3 7 * 

10. If no Place be appointed for the Delivery of heavy Goods, the Per- . Inſt. 310. 
ſon whoſe Duty it is to deliver them is not bound to tender them to the 
Perſon to whom they ought to be delivered; for if he go to the Perſon to 
enquire at what Place he · will receive them, and afterwards tender them at 

that Place, this is a good Tender. 


* 
N . 


\ 
g 


1. A Tender with Coſts may be made in a Court of Equity after a Bill Bunb. 23. 


is filed. | . 
2. But a Tender cannot be made after an AQion is commenced, , _ Tend. 
2 2 2 25 . 21. Jac. Co 16. ſ. 5, 


3. In an Action of Treſpaſs the Defendant pleaded, that he tendered Cro. Car. 
Amends before the Action was commenced, to wit, on the ſecond Day of 264, 
Onoter. The Plaintiff replied that before the Tender he had ſued out a mien Lo 
Latitat, tefte the laſt Day of the preceding Trinity Term, and had thereupon _ * 
procured the Defendant to be arreſted. Upon a Demurrer this Tender 
was holden to be void: For- that a Tender after the ſuing out of a Latitat, 
as well as one after the ſuing out of an original Writ, is void. 

4+ But where a Tender has in Fact been made, before a Writ was ſued 
out, the Court, out of which the Writ iſſued, will upon Application take 
Care, that the Tender ſhall not be made void, by the Relation of the Writ 
to a Day anterior to the Tender. | | 
5. The Defendant pleaded a Tender upon the fourth Day of May, ante gtr. 638. 
l diem exhibitionis Bills. The Plaintiff rephed non obtulit ante diem; and, in Smith v. 
8 order to ouſt the Defendant of the Benefit of the Tender, made up the Key. 
4 Papet- Book with a general Memorandum. As by this Means the Writ would >= - 

have related to the firſt Day of the Term, which was before the fourth 
Day of May, the Court of King's Bench, upon an Affidavit that the Writ 
8 as not ſued out till the ſixth Day of May, made a Rule, that the 3 
| . ou 


4 


* 
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ſnould make up the Paper- Book with a ſpecial Memorandum, according to 

„„. the Truth of the Fact. . 
3 6. A Tender was pleaded to have been made upon the thirteenth Day of 
1 January. The Plaintiff replied an Original 4% the ſecond Day of Fa- 
Aàuary. Upon the Application of the Defendant, the Court of Chancery 
| ordered the Te/te of the Original to be altered, from the ſecond Day of 
January, the common tefle Day of an Original returnable on the Ofave of 
St. Hilary, to the ſixteenth Day of January, this being the Day upon which 

the Inſtructions for the Original were left. with the Curſitor. | 

2 Inſt. 10). 7. In the Caſe of Damage-feaſant, a Tender may be made before the 
8 Rep, 147. Beaſts are diſtrained, or between the Time of diſtraining and impounding 


* 


them. 4 ; . 5 * 

Fitz. N. B. 8. If the Tender be made before the Beaſts are deſtrained, the deſtrain- 

69. ing of them afterwards 1s unlawful, 

1 Int. 107. | 

8 Rep. 147. | | | ; 

Fitz. N. B. g. If it be rpade after the Diſtreſs, but before the Beaſts are impounded, 

5.4 the impounding of them afterwards is unlawful. . 

1 Inſt. 17. 

8 Rep. 147. 55 5 | 

10. A Tender after the Beaſts diftrained are impounded is void: For as 

CEP . they are then in Cuſtodia Legis, the Perſon who deſtrained them has no 

Caie. som? Power to deliver them. | | . = 
Cro. Eliz, wy 


813 8Rep. 147. 5 


Lutw. 126211. If divers Beaſts are deſtrained, and any one of them be impounded 
Alwaies . before a Tender is made, the Tender is void. 


Brown. 7 

8 Rep 147. 12: After the Kight of making a Diſtreſs has been tried in an Action of 
Replevin, the Plaintiff after Judgment for the Avowant, may tender the 
Damages; and if his Cattle are not thereupon delivered, he may maintain 

an Action of Detinue. | | 
Cro Eliz. 73. 13. In an Action of Debt upon a Bond, conditioned for the Payment of 
Allen. fourteen Pounds at a Place certain, upon Michaclmas Day, or within one 
Andrews. Month after, the Defendant pleaded, that two Days before the End of the 
Month, he tendered the Money at the Place, and that no Perſon was there 
to receive it. Upon a Demurrer this Tender was holden to be void. 
And by the Court—It would be hard, that a Tender when the Plaintiff was 
abſent ſhould be good; and to compel him to attend the whole Month 

would be very unreaſonable. | 


Plowd.172, 14. If Money is to be paid, or Goods are to be delivered, at a Place 


177. certain, upon or before a Day certain, a Tender cannot be made, before 
aj F end. the laſt Day limited for the Payment bs Delivery. de, 


$5 Rep. 114. 


3 15. In an Action of Aſump/it the Plaintiff declared that in Conſideration 
85 of ſeventy Pounds by him paid to the Defendant, the Defendant promiſed 
Hammond to deliver certain Goods at a Place certain, upon or before the eighteenth 
*. Uud.n. Day of January, and the Plaintiff alledged that the Goods were not de- 
| livered at the Place upon the eighteenth = of January. After a Verdict 
fag the Plaintiff it was objected, that the Breach of the Promiſe is not well 
alledged in this Declaration; it being only alledged, that the Goods 
were not delivered upon the eighteenth Day of 1 whereas the 
Promiſe might have been well performed, by delivering them up any 
Day before that Day: But the Declaration was holden to be good. And 
the Court — The Defendant, as the eighteenth Day of January was the 
Day limited for the Delivery of the Goods, could not have made a Tender 
upon any Day before, which would have been ſufficient to have excuſed 
his delivering them upon that Dax. | 15 
8 | | 16, Where 


* 


& 
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6. Where Money is to be paid, or Goods are to be delivered, at a Place 2 Inſt. 211. 
LEN 222 or before a Dey in, the Tender muſt not only be made 1 lowd.172, 
upon the laſt Day limited for the Payment cr Delivery, but it mult. alſo wo Tad. 
be made at the uttermoſt convenient Time of that Day; for as one Party pl. 41. 
has until the uttermoſt convenient Time of that Day to pay the Money, 5Rep. 114. 
or Deliver the Goods, it would be unreaſonable, that the other ſhould be ob- 
liged to attend for the receiving of the Money or Goods before that Time. 

17. But although the Party, who ought to pay Money, ot deliver Goods, Plow | 
as until the uttermoſt convenient Time of the laſt Day limited for the N 5804 
Payment or Delivery, to pay the Money or deliver the Goods, a Tender , Rep. 11 3% 
not good, unleſs there be, after it is made, Time enough, before the Sun 3 Lev. 104. 
ſets, to examine and tell the Money, or to examine and take Account of | 
the Goods: For if a Man (ſhould be compelled, to receive either Money 
or Goods in the Dark, there would be great Danger of his being impoſed 
upon. : 

: 18. Notwithſtanding the Law gives the uttermoſt convenient Time of the 5 Rep 4 
lat Day, limited for the Payment of Money or Delivery of Goods, to pay 1 Inſt. 202, 
the Money, or deliver the Goods; yet as this is ſolely for the Con- art. 
veniency of both Parties, that neither may be obliged to give longer At- Cro.Eliz.4. 
tendance than is neceſſary, if it happen that both Parties meet at the Place 
at any other Time of the laſt Day, or upon any other Day withiu the Time 
limited for the Payment or Delivery, and a Tender be made, the Tender 
as good. 

* And it has been doubted, whether, if the Party, who ought to pay 12 Mod. 
oney or deliver Goods upon or before a Day certain, give Notice to the 422. 
Party to whom the Payment or Delivery ought to be made, that he will Freem 433. 


pay the Money, or deliver the Goods, upon ſome Day before the laſt Day 5 


imited for the Payment or Delivery, and afterwards make a Tender at 
the üttermoſt convenient Time of that Day, the Tender would not be good. 

20. If the Money, which is to be paid, or the Goods, which are to be 
delivered at a Day certain, cannot, by Reaſon of a Circumitance that, is 
pot in the .Power of either Party, be paid or delivered at the uttermoſt 
ime of that Day before the Sun ſets, a Tender, at the uttermoſt convenient 
Time that ſuch Payment, or Delivery can on that Day be made, is good. 

21. [f the Contract be to transfer Stock upon a Day certain, a Tender 12 Mod. 
bf transferring may be made at the uttermaſt convenient Time of that Day, 539, 533- 
defore the Books are (hut ; for as the Stock cannot be transf&red after the Lancaſhize 
Books are ſhut, a Vender, at the uttermoſt convenient Time of that Day 3 
efore the Sun ſets, would be quite nugator y. | bx 

, q garot) 

22. It ſcems to have been formerly holden, that if the Contract be far Salk, 624. 

transferring Stock at a Day certain, a Tender may be made at the uttermoſt Lncaſhire 


def Time of that Day, before the uſual Time of ſhutting the ds” | 
GOKS, 


> | 12 Mod. 
7 533+ 


23. But the contrary has been fince holden. ; ED 

24. A Transfer of Stock was made at the uttermoſt convenient Time Str. 777. 
before One of the Clock, which was the uſual Hour for ſhutting the Books : Duke of 
But the Party, who had contracted for the Stock, not being there to accept Rutland v. 
and pay for it, the Transfer was vacated before the Books were ſhut. $ Raym.688, 
there was more Buſineſs that Day, than could he tranſaRt& in the Morning, wm 
the Books were opened again in the Afternoon ; and divers Transfers were 
made, Upou the Trial of an Action brought for the Money which was 
to have been paid on transferring the Stock, the Jury found for the Plaintiff: 

But a new Trial was granted. Upon the ſecond Trial, which was at Bar, 1 
it was holden by the Court of King's Bench, that the Transfer was not a 

good Tender: For that the general Rule, which is that a Tender muſt be at 

the uttermoſt convenient Time of the Day, ought not to be broke through 


except 


Oo at, or et cabs 


. 6 


: 


. , 
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except in a Caſe of Neceſſity ; and that in the preſent Caſe there was no Ne” 
ceſſity to break through it; becauſe, as the Books were opened again 
in the Afternoon, and the Defendant might have been then ready to 
accept and pay for the Stock, the Tender ought to have been made, 
at the uttermoſt convenient Time before the ſhutting of the Books in the 
JA T0" OT 1 wy! | 
1 Inſt. 211. 25. If Money is to be paid, or Goods are to be delivered, at a Place 
Dyer 354. certain, Notice, although no Time be fixed for the Payment or Delivery, 
may be given to the * to whom the Payment or Delivery is to be 
made, that the Money will be paid, or the Goods delivered, upon a Day 
therein mentioned; and a Tender at the uttermoſt convenient Time of that 
8 Day is good. . 2 | 
8 Rep. o. 26, If a Man be bound to pay twenty Pounds, ſome Time during his 
Frances's Life, at a Place certain, the Obligor cannot tender the Money whenever 
Caſe, he pleaſes ; for then the Obligee would be under a Neceſlity of perpetual 
- Attendance: But if he give Notice to the Obligee, that upon a Day cer- 
tain he will pay the Money, a Tender at the Place at the uttermoſt con. 
venient Time of that Day is good. | 4 
1 Inft. 202, 27. Although no Time be fixed for the Payment of Money, or Deli- 
211. very of Goods, at a Place certain, if the Party, who ought to pay the Mo- 
a hap 4. ney, or deliver the Goods, accidentally meet the Party, to whom the Pay. 
u ment or Delivery ought to be made, at any Time at the Place, he may then 
make a Tender. PEPE = | 


— 


— 


/ | | | 
(E) To whom a Tender muſt be made. 


Cro. Ja. 243 l. Tender may be made to any Perſon, in whom, either as a Party 
Ratcliff v. or Privy, the Right to the Thing tendered is. | 
Davies. 2. A Tender to an Executor 1s good ; becauſe the Right of his Teſta- 
4 Rep 123. tor to the Thing tendered, is devolved upon him as a Privy in Repreſen- 
tation, : 


. Cs. Abr. A Tender to an Executor, even before he has proved the Will of his 
39. Aultin Teſtator, is good, provided that he afterwards prove it; becauſe he there- 
v. The Exe» 5 be E 3 | 7 / | 
eutorsof b) becomes an Executor ab initio. | 

Dodwell. 


"® Moor 37. 4. If a Bond be entered into, with Condition to pay Money to J. S. or 
Bro. Tend. his Aſſign, and the Bond is aſſigned, a Tender may be made to the Aſſignee; 
pl. 1. becauſe he is a Privy to the Condition. + 
1 Vent. 211. 5. Hale, Ch. Juſtice, ſeems to have been of Opinion, that if the Conuſee 
| of a Statute-Merchant, after extending the 'Land, aſſign it over, a Tender 
5 a Aſſignee is not good; for that the Tender ought to be made to the 
nuſee. | 
Bro. Tend, 6. But in another Book it is laid down, that a Tender may in ſuch Caſe 
pl. 38. be made to the Aſſignee; and a Doubt is made, whether a Tender to the 
| Conuſee after the Aſſignment would be good. | 0 
7- A Tender to a Stranger is not good. 


"FS 8. If the Condition of a Bond be to pay M n 
3 to the Stranger will not ſave the abe oney tranger, 6 


v. Phillips. ; \ | 
12Mod.441 Moor 37. a ; 


9. + But 


mr COURT vrox THE (COMMON RULE. (F) . 
But if a Bond be entered into by A. with Condition for the Pay- Cro. Eli. 


as the Obligation is for his Benefit, C. is not to be conſidered. as a Stran- ® 


„but as a Truſtee for B. 


: 10. It is laid down, that a Tender of Amends to a Bailiff, who has diſ- 8 


rained Beaſts Damage - feaſant, is not good; becauſe, as he is only a Ser- , |, Cale. 


- * Eliz. 


11. And the Authority of this Cafe has been recognized as Law in two 173. — 


t Caſes. | Roberts v. 
blequen | Young, Hil. 9 Ja. 1. Cro. Ja. 377. Wingfield, v. Bell, Mieh.-13 Ja. 1. 


543. Holt, Chief Juſtice, did indeed, in a Caſe ſubſequent to theſe three 12 Mod. 
aſes, declare himſelf diſſatisfied with the Determination as to this Point 354. 
n Pilkington's Caſe. | | morn . 

ö | : Seat uines. 
13. But it does not appear, that there has been any Determination con- 
rary thereto. | | 


\ . 8 - 


(F) The Conſequences of a Tender and Refuſal, 


| A Tender by one Party, of paying a Debt or performing a Duty, and 
a Refuſal by the other to accept thereof, do in ſome Caſes amount 
d a Payment of the Debt or a Performance of the Duty. * | 

2. But it will appear, that the Diſcharge is in ſuch Caſes an accidental 
nd not a neceſſary Conſequence of the Tender and Refufal ; the Debt or 
Duty being diſcharged, becauſe the Caſes were ſo peculiarly circumſtanced, 
hat there was not, after the Tender and Refuſal, any Remedy to enforce 
he Payment of the Debts or the Performance of the Duties. 

3. If A. without any Debt or Duty preceding, infeoff B. of Land, with x laſt. 207. 
onqition for the Payment of a hundred Pounds to B. in the Nature of a 
ratuity, and A. tender the Money to . and B. refuſed to accept it, the 
and is thereof diſcharged for ever: Becauſe, as the hundred Pounds is col- 
teral to. the Land, B. has no Remedy for the Recovery thereof. 

4. If a üngle Bond be entered into, for the Payment of twenty Pounds to inf. 207 

e Obligee, and afterwards a Deed be made, that upon the Payment of 9 Rep. 79. 
n Pounds, the Bond ſhall be void, and the Obligor tender the ten Pounds, Bro, Tout 
d the Obligee refuſe to accept it, the Obligor is diſcharged for ever; temps priſt, 
vr the Obligee, the ten Pounds being collateral to and not Parcel of the Sun, Pl. 31. 


entioned therein, cannot recover it in an Action upon the Bond, and he has 523 
o Remedy to recover the Sum mentioned in the Defeaſance. +\ +55 Oro. Blis, 


| 133+” 
5. If a Man enter into an 22 in the Penalty of a hundred Pounds, , In& 
ith Condition to perform an Award, or to do ſome other Thing for the 


Benefit of the Obligee, which it was not incumbent upon the Obligor to do Br; Tout 


© malty cannot be recovered ; and as the performing of the Award or doing 523. 
he Time of entering into it, could not be Parcel of the Obligation, no 785. 


f the other Thing. . a 
6. And 


9. 3 
ment of Money to B. to the uſe of C. a Tender to C. is good; becauſe 755. Huilh 


ant, he has no Power to deliver the Beaſts. Paſch, 45. _ 


* 


2 Rol. Abr. 


4 
* 207, * 


t the Time of entering into the Obligation, a Tender by the Obligor of temps priſt. 
performing the Award, or of doing the other Thing, and a Refuſal by the 5 1. pl. 2. 
Obligee to accept thereof, are a perpetual Bar to an Action upon the Obli- 4 4 1. 
dation; For, as the Condition is ſatisfied by the Tender and Refuſal, the 2 Kal. Abr. 


e other Thing which it was not incumbent upon the Obligator to do at Cro. Eliz. / 


\&on lies thereupon to compel the Performance of the Award, or the doing She 1g. 


. 


OST F) TENDER and nxmome MONEY | 
Lev. 24. 6. And it would make no Difference, if in the Caſe of an Obligation for 
enne v. performing of an Award to be made after the Obligation was entered into, 

Tinker. the Payment of Money is awarded: For, if a Tender of the Sum awarded be 
Selk. 756. made by the Obligor, and refuſed by the Obligee, no Action lies upon the 
| Obligation; the Money being in this Caſe no more Parcel thereof, than any 
other Thing which might have been awarded, would have been. ; 

57. But where an Gbligation is entered into, for performing a Duty for 
the Benefit of a Stranger, the Obligor, although the Duty be collateral to 
and not Parcel of the Obligation, is not diſcharged by a Tender of performing 

the Duty and the Refuſal of the Stranger. 5 Ys | 
1 Ind. vog. 8. If A. be bound in an Obligation to B. with Condition to infeoff C. and 
5 Rep. 23. à Tender be made by 4. of infeoffing C. and C. refuſe to be infeoffed, the 
8 Obligation is forfeited: For as the Obligor hath at his Peril taken upon 
himſelf to infeoff C, his Refuſal, who is a Stranger, does not ſatisfy the Con- 
dition, and conſequently an Action will lie upon the Bond. , © | | 

; But if A enter into a Bond to B. with Condition to infeoff C. to the 

ee wag Uk of H. and a Tender be made of infeoffing C. who refuſes to be infeoffed, 
Fee. the Obligation is ſaved : For, as the Act was in this Caſe to be done for the 
Cro. Ja. 14. 3 of B. C. is not to be conſidered as a Stranger, but as a Truſtee 

9 8 | 


. 10? If the Condition of an Obligation be, that the Obligor ſhall pay a 
trig Sum of Money to the Obligee, in Purſuance of an Award made before the 
OY Obligation was entered into, a Tender and Refuſal of the Money awarded is 
no Diſcharge thereof: For, although the Condition of the Bond be thereby 
ſo far ſatisfied that the Penalty cannot he recovered, the Money awarded, 
which is in this Caſe Parcel of the Obligation, continues to be due, and may 

3 


be recovered in an Action upon the Obligation. 

ol 11. In any Caſe however, where the Debt or Duty would not otherwiſe 
13 Arps have been diſcharged by a Tender and Refuſal, if the Party to whom the 
temps priſt, Tender has been made take iſſue upon the Tender, and it be found againſt 
pl. 32, him, the Debt or Duty is diſchafged ; for it was at his Peril to take an 
Balk. 597. Iſſue, by the finding of which his Refuſal is become Matter of Record. 

857. 388. 12. Notwithſtanding the Party, who has made a Tender of paying a 
Debt or performing a Duty be not thereby diſcharged of the Debt or Duty, 
although the other Party refuſe to accept thereof, he is by the Tender and 
Refuſal diſcharged of the Damages, to which he would otherways have 

been liable, by Reaſon of the Non-payment of the Debt, or the Non-per- 
formance of the Duty, | | 

1 Inſt. 20% 13. If A. borrow a hundred Pounds of B. and afterwards mortgage 

Land to B. with Condition for the Payment thereof. In this Caſe, if 4. 

* tender the Money, and B. refuſe to accept thereof, the Land is diſcharged, 

and B. ſhall not be liable to Damages for Non- payment of the Debt; but 
the Debt, which exiſted before the Mortgage, remains, and may be reco- 
vered in an Action. | | 

Bro. Tout 14. If a corporal Service be due from a Tenant to his Lord, a Tender of 

temps priſe, the Service by the Tenant, and a Refuſal by the Lord to accept thereof, 

ps priſt, | ne an: 

pl. 24 are a Diſcharge of Damages for not having done it: But, as the Lord hai 

| the ſame Remedy to compel the doing of the Service, as he had before the 
Tender and Refuſal, it is not thereby diſcharged. | | { 

r If an Obligation be entered into in the Sum of twenty Pounds, wi 

Bro. Tout Condition for the Payment of ten Pounds, and the Obligor tender the ten 

temps priſt, Pounds, and the Obligee refuſe to accept it, the Obligor is diſcharged oi 

pl 3x. Damages for Non-payment thereof: But an Action will till lie upon the 


2 Roll- Abr. Obligation for the ten Pounds, it being Pareel of the Sum mentioned in the 
523, 524 Obligation. e 


Salk. 623. | 
254+ | 16, 1 


— 


8 


mro COURT vrox Taz connon RULE. (F) ; 13 


16. If the Money due upon a Mortgage carrying, Intereſt be tendered 2. Freem. 
> the Mortgagee, and he refuſe to accept thereof, the Mortgagor is diſ- 174. 
arged of Intereſt from the Time of making the Tender. Mannin 


2 Chan: Ca. 44 


' | 15 | | " 206, 

17. But in order to intitle a Mortgagor, in ſuch Caſe, to a Diſcharge of 2 Will 378. 
itereſt, it muſt appear, thai he has ever ſince the Tender and Refuſal 2 h 
ept the Money ready for paying off the Mortgage, and that no Profit has Chan Ca, * 


en made of it. | . | 206. 

18. A Right to Damages, on the Account of the Non- payment of a 

Debt or the Non- performance of a Duty, may, after being taken away by 

Tender and Refuſal, be reſtored by a Demand ſubſequent to the Tender 

nd Refuſal ; for if the Debt or Duty be not diſcharged by the Tender 

d Refuſal, a new Right to Damages accrues, from the Non- payment or 

e Non - performance upon the ſubſequent Demand. f 

19. If A. have tendered a Sum of Money to B. and B. have refuſed to . Rrownl. ? 

ccept thereof: Yet if a Demand be afterwards made by B. and the Money 31. 

de not paid, A. is liable to Damages for Non-payment from the Time of 

he Demand. | 6 

20. A Diſtreſs may after a Tender and Refuſal be made for Rent in Hob. 20). 

rrear; and in this Caſe a Demand ſubſequent to the Tender, and Refuſal Cranley v. 

not neceſſary, the Diſtreſs itſelf being a RES in Law. Kingſwill. 

21. If a Demand of a Sum of Money carrying Intereſt be made after 

Tender and Refuſal to accept the ſame, and the Money be not thereupon - - 

aid, Intereſt begins again to grow due from the Time of the Demand. 

22. It was formerly holden that, if a Man, in Conſequence of an Act to 

e done by him, would require a Right to a Debt or Duty, he does not 

cquire the Right, unleſs the Thing firſt to be done by him have been 

ctually done. | TY x ; | | 
23. A. by Indenture covenanted to pay a Sum of Money to B. and B. gty 48 t. . 

ovenanted by the ſame Indenture to execute, upon the Receipt thereof, a London v. 

Releaſe of. his Claim to certain Land. The Money being tendered by A. Craven. 

Þ. refuſed to accept it; and did not execute the Releaſe. An Action of 3 

ovenant was hereupon brought: But the Court were of Opinion that 
3. was only bound to execute the Releaſe upon receiving the Money, 

nd it had not in Fact been received by him, there was not a ſufficient 

breach of Covenant to ground an Action upon. * | 

24 But the Law is now ſettled, that where a Man would upon doing Cro Ja.245. 


ge previous Act have acquired a Right to a Debt or Duty, this is as 28aund. 352 
1. onpletely acquired, if he make a Tender of doing the previous Act, and ping * 4 
, A Party refuſe to ſuffer it to be done, as if it had been actually 729. . 
. 2 
* La. 
k 964- 
Str. 777. 


25. An Agreement was made, that H. ſhould pay a Sum of Money to B. 

nd that B. ſhould, upon the Payment thereof, ſurrender a certain: Leaſe to 25 1 

. The Money was tendered by A. B. refuſed to accept thereof, and did Lea . a 
dot ſurrender the Leaſe. An Action being hereupon brought, it was Exelby, * 
zolden, that A. could as well maintain the Action againſt B. tor not, ſur- VE 
jen endering the Leaſe, as if the Money had been actually paid. 

26. In an Action of Covenant the Plaintiff declared, that the Defendant } , 

ad covenanted to accept a Transfer of one thouſand Pounds Hudſon's Bay 686. Lan- 
dtock, and upon the Poauefer thereof to pay the Plaintiff two thouſand caſhire v. 
'ounds ; and the Plaintiff averred, that he offered to Transfer the Stock, Killing» 

nd that the Defendant did not come to accept or pay for the ſame. It was 

tolden, upon a Demurrer to the Declaration, that the Plaintiff was as well 

titled to the Money, as if he made an actual Transfer of the Stock. 


| (6) The 
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a 


(8) The Conſequences of being ready to tender 
pen the Party, to whom it was intended u 
phuave been made, was not preſent, 


1. A HE Conſequences of a Tender and Refnſal have been treated 9 
Ns OS" | Fj at large under the foregoing Head. | 
2. It is by no means neceſſary, to recite any of the Caſes thereunde 
cited. | pe 
3. Nothing more is required ünder the preſent Head, than to obſery; 
that every Conſequence, which would have followed from a Tender a 
Refufal, will follow, from being ready to tender; in caſe the Perſon, who 
Duty it was to be preſent at the Place, where the Tender was intend 
to have been made, neglected to be preſent. 3 
4. If every ſuch Conſequence did not follow, it would frequently ha 
pen, that, notwithſtanding one Party has done all that was in his Pow 
to make a Tender, all would be rendered ineffectual by the wilful Abſeng 
of the other Party. 


— © 33 an ft = . = 


2 
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(H) Df pleading a Tender. 
I. In the general. 


Salk. 624. 1. JP VERY Requifite, which is neceſſary to the Validity of a Tend 
Lancaſhire - 4, muſt in pleading the Tender be ſhewn to have been compli 
v. Killing- with; elſe the Plea, for Want of ſhewing that the Party tendering | 
Worth. done all that was in his Power to pay the Debt or perform the Daty, 
not good. [ork a 

Cro.Ja.423. Fug A Plea of Tender at the Day was holden to be bad; becauſe it v 
Furſer v. not alledged, that the Tender was made at the uttermoſt convenient Ti 
Proud. of the Day. | | | | 

Salk. 624. 
12 Mod, 3. In an Action of Covenant, for Money due upon a Contract for tn 
331. ferring Stock, the Plaintiff alledged, that he was ready at the Day 1 
Lancaſhire Place, and offered to transfer the Stock. The Declaration was holden 
„ Killing be inſufficient, for Want of ſhewing the Tender to have been made 
Salk. 624, the uttermoſt convenient Time of the Day that the Stock could have be 
1.4. Raym. accepted, ; | | | 


3 3 104. 4 In an Action of Debt for Rent the Defendant pleaded, that at 
Colev. Day on which the Rent became due he was ready to pay it. The Plean 
Walton. holden to be bad; becauſe it was not alledged, that he offered to 
2 Lev. ach. the Rent; for it is the Tender, and not the being ready, which 


12 Mod. traverſable. 
353. ; 


Noy 74- | | | : | 
Sid. 13. 5. If the Party to whom a Tender was intended to have been f 
a Lev. 23. was preſent at the Time of tendering, or if it do not appear from the 


_ a ings that he was abſent, it muſt be averred that there was a Refuſal; 
Salk. 623. the Refuſal as well as the Tender is traverſable. wk 


. = 
. Q . * © ” 


* 


inro COURT uren Tur commox RULE. (H) 5 
6. An Agreement was, that the Plaintiff ſhould build a Houſe for the De- 2 Saund. 
dant; and that the Defendant ſhould pay the Plaintiff a Sum of Money jt 
his Labour in building it. In an Action for the Money the Plaintiff NE 5 765 
rred, that he had made a Tender of building the Houſe; but he did not ER, 
rr, chat the Defendant had refuſed to ſuffer him to build it. It was 
den, that the Declaration was inſufficient, for Want of ſhewing a Re- 
al by the Defendant. 8 
7. A. promiſed to pay a Sum of Money to B. at a Day and Place certain; Cr Elz. 
B. promiſed to ſurrender upon the payment thereof a certain Leaſe to g8 9. 
In an Action of Aſumpſit brought by A. he alledged, that he had ten- Lea . 
d the Money at the Day and Place; and that B. had not ſurrendered Exelby. 
Leaſe. All the Court held, that the Allegation of the Tende r was ill; | 8. 
ot being enough for A. to ſay, that he tendered the Money: But he 
ght to have ſaid further, that the Defendant did not come to the Place, 
that he refuſed to receive the Money. * 
8. But if the Party, to whom a Tender was intended to have been made Ld. Raym. 
a Place certain, did not come to the Place, it is ſufficient for the Party, 687, Lanca- 
o intended to make a Tender, to alledge, that he was at the Place with; 7 100 2 
ſign to make a Tender; and that the other Party did not come to the Crs. Külz. 
Ice. | | 


1* 


25. 
Salk, 623. 12 Mod. 5 30. 


9. It was heretofore a Queſtion, whether it ought not in ſuch Caſe tobe 12 Mod. 
rred, that neither the Party nor any one for him did come to the Place, 537+ 

din ſome Precedents the Averment is in this Manner. A DUutl. ths 72 

Cro. Ja. 423. 
10. But it ſeems to be now ſettled, that it is in ſuch Caſe ſufficient to Cro. Eliz, 
r, that the Party did not come to the Place ; for if any one lawfully 755- 


ty, horized to - receive the 2 intended to have been tendered had —— v. 


e, it would have been the ſame Thing, as if the Party had himſelf Cro. . 
it e. / | > 12 Mod. 
it Ti 331. 


1. If the Debt or Duty be diſcharged by a Tender and Refuſal, the 1 Inft. 207. 
of Tender ought to conclude with praying Judgment of the Action; 9 Rep. 79. 
by the Tender and Refuſal the Action is in ſuch Caſe barred for ever, Bro. Tout 


| | . temps priſt, 
pl. 1. pl. 2. pl. 21. pl. 31. 2 Roll, Abr. 523. Cro. Eliz. 755. Carth. 143. 


made 2. But if only Damages are diſcharged by a Tender and Refuſal, the Id. Raym. 
ave b of Tender ought to conclude with praying Judgment of the Damages: 254. 
auſe the Tender and Refufal are in ſuch Caſe only a Bar of Damages. L ts cad 
ro. 1 out 


475 temps priſt, pl. 24. pl. 31. 2 Roll. Abr. 523. Salk 623. Carth 143. 
3 As the Damages barred by a Tender and Refuſal are only thoſe 

at at "ch are occaſioned by the Non-payment of the Debt, ot the Non-per- Ld. Raym. 

ance of the Duty, the Plea of Tender in an Action of Afump/it mult wg Ss 
d to! er conclude with praying Judgment of the Dama es: For as this 2 
, . . * 

ion is only to recover Damages, a Plea in Bar of the Damages would © 
ſfect be a Plea in Bar of the Action. The proper Way of pleading a 
der in an action of Aſſumpſt is either to confeſs Damages to a certain 

ount, and pray that the Plaintiff may proceed at his Peril for the 
due; or to bring a Sum of Money into Court, and pray Judgment 
full ulterioribus Damit. | | 

g It has been holden, that a Plea of Tender is an iſſuable Plea.* 2 Barn. 296. 


— 


: | Pay v. 
But if a Judge's Order has, upon the Condition of pleading an iſſu- Pearſley.? 


Plea, been obtained for time to plead, a Tender cannot be pleaded : 1. H.. 
not being an iſſuable Plea within the Meaning of ſuch Order, x ths. > 
| | TEL 25 ES 182, 246. 


; | 7 16. It 


Ae apl. 16. It has been refuſedd by the Court of Common - Pleas, to ſuffer th 
Aderſon v. General Iſſue and a Plea of Tender to be pleaded to the ſame Count; be. 
cauſe theſe two Pleas are contradictorx. | 


- 


* 


8 


16 
Dabbing. 


Mich 22. 
G. 2. 


9 
2 Barn. 296. 
Pitfield v. 


Morey. 


I Barn. 235. 
Reeves v. : 


| Bro. Tout 19. Whereyer a Debt or Duty is diſcharged by a. Tender and Refu 
temps priſt, it is not neceſſary, in pleading the Tender, to plead Uncore 25 Nay i 
1. * 2. would be ſtrange for a Party to ſay, he is ſtill ready to pay a 
21 pl. 31. a 
n | Bf] . 
323. 1 Inſt. 207. Cro. Eliz. 755» I Show. 129. 


Bro. Tout 20. But where a Debt or Duty is not diſcharged by a Tender and R 
, tuſal; it is not enough, for the Party who pleads the Tender to plea 


temps priſt 
Tender and Refuſal, but he muſt alſo plead Uncore priſt. 


pl. 1. pl. 2 


pl. 21. 
pl. 31. 


1 Inſt, 207. 


Bro. Tout 21. If any Service, which ought to have been done to a Lord at a I 
temps priſt, certain, has been tendered at the Day, the Party who pleads this Tend 


pl. 24. 


1 Inſt. 207, 22+ In an Action of Debt upon a Bond, conditioned for the Payment 
Bro. Tour à leſſer Sum at a Day certain, a Plea of Tender at the Day is not god 
temps priſt, for as the leſſer Sum ſtill remains due, the Defendant muſt further ay th 
he is ſtill ready to pay it. Fes 


pl. 31. 
2 Roll. 


„ 
623. 14. Raym. 254. 


Sid. 30.8” 2 3. In an Action of Debt upon a Bond, the Condition was to 
Hobſon v. Money at a Day certain, but no Place was appointed for the Payr 


Rudge. 


2 Show. 
143. 


Garret. 


Tender to one Count, and the General Iſſue to the other. 


Trin. 26. Ges": 


of Tender, and plead the General Iſſue, it was denied. And by the Cour 
Ahe ſuffering of this, as the Money pleaded to have been tendered 
brought into Court, may be an Inconvenience to the Plaintiff. 
8 * | | £0 00s 


full ready to pay it. 


\ 


— 
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17. But if there be two Counts, this Court will give Leave to plead 


3 


18. A Motion being made, that the Defendant might withdraw his Pla 


2. Where Uncore priſt is pleaded. 


ebt, or ti 
perform a Duty, of which he is diſcharged. 


«.'1 


2 Roll. Abr. 523. Cro, Eliz. 755. 1 Show. 129. 


muſt not only alledge, that he tendered the Service at the Day; but 28 
Service continues to be due, he muſt alſo plead that he is ſtill ready 
do it. | A a ö 


PL 


- 


The Defendant pleaded, that the Plaintiff was not in England at the Ds 
This Plea was upon a Demurter holden to be bad, for Want of plead 
Untcore prift. + a 

24. In an Action of Debt upon Bond, with Condition to pay Money 
the Adminiſtrators of the Obligee within two Months after his Deca 
the Defendant pleaded that he was ready to have paid it, but that no 
ters of Adminiſtration were nted within two Months after the Dec 
of the Obligee, and conſequently that there was no Adminiſtrator to re 
it. Upon a Demurrer this Plea was holden to be bad; becauſe # 
Debt was not diſcharged, the Defendant ought to have pleaded; that 


25. 


8 
* 5 * 
* 


mr "COURT vroxn THE common RULE. (H) 146.4, | 
25. But if a Tender at the Day of Corn, or of any other Goods of 9 Rep. 29. 

a periſhable Nature, be pleaded, with a Refuſal, there is no need to plead ©<yton's 
Uncore priſt; for as ſuch Goods may have periſhed, and if they haye not, <p — 2 bw 
as it might have been an Expence to keep them, it would be hard to com- « 207. 

pel a Party to be ready at all Times after the Tender and Refuſal to de- 

liver them. Set 8 25 . ox: 

" The Doctrine of this Caſe ſeems to apply to all Kinds of Goods 

which are bulky; for there muſt always be an Expence, in finding +a 

Warehouſe "for ſuch Goods. 


a 27. Uncore priſi may be pleaded after either a general or ſpecial Im- 2 

a, e. | * 3 : 12 Mod. 8, 
"4 | | 354. Id. 
| Raym. 254. 


3. Where Uncore priſt together with Tout temps priſt is pleaded. 


28. Wherever the Debt or Duty ariſes at the Time of the Contract, and galk. 022, 

is not diſcharged by a Tender and Refuſal, it is not enough for the Party 623. 

who pleads a Tender, to plead the Tender and Refuſal with Uncore prift ; 12 Mod. 

but be muſt likewiſe plead Tout temps priſt. 3 | 1 
| 254. Comb. 444. Carth. 413. 


ay i 


29. In an Action of Afſumpfit, for the Money due for Goods ſold and 10 Mod. 81. 

delivered, the Defendant pleaded a Tender before the Action was brought, Whitlock v. 

and that he is ſtill ready to pay the Money. It was objected, that as the Squire. 
oney became due upon the Delivery of the Goods, the Defendant ought 

o have'pleaded, that he has been at all Times from the Time of the Deli- 

ery, and is ſtill ready to pay the ſame. This was holden to be a material 

a D Jbjeion. 

Tend = If the Defendant have pleaded Tout temps priſt, the Plaintiff may Ld. Raym. 

t u eply a Demand between the Time of the Contract and the Tender, and 254- Giles 


-ady ew the Time of making it; for he was not bound to alledge ſuch ſpeci > Op, 
Demand in the Declaration. | : * kg 
153. 


hem 31. A Defendant, after a Nihil had been returned to the Original, came Bro, Tout 

t on t the Capiat, and pleaded Tout temps priſt. It was holden, that as it ap- temps priſt, 

ated from the Return of Nibil that he had not Conuſance of the Original, pl. 30. 

he Plea was good: But that if he had had Conuſance of the Original he 

ould, becauſe he did not plead {nftanter, have been eſtopped to plead 

out temps prift. 

32. Tout temps priſt may be pleaded der an Eſſoin caſt ; for although 1 Inſt. 131. 

Jus Plea be a Kind of Imparlance, as the Eſſoin may have been caſt by Bro. Tout 

Stranger, it is not clear that the Defendant had Conuſance of the Sudan 

rit. | . Pi. 
6. 

2 Roll. Abr. 523. 


Mone 33. It is laid down in divers Books, that Tout temps priſt cannot be Bro. Tout 


eaded after a general Imparlance by the Defendant. 2 


Salk. 622. 12 Mod. 8, 72, 84, 354. Freem.205. 


3s to 
Payr 
the In 
' pleab 


34 The Reaſon aſſigned in two Books, why the Defendant cannot plead à Mod. 62. 

out temps priſt.after a general Imparlance by him, ſeems to be ver con- Anon. 
uſive ; namely, that KS he has deſired to imparl before he anſwers to the Freem. 16. 
eclaration, it is a Contradiction to ſay, that he has been always ready to 


* 4 


sf the Demand of the Plaintiff. 


/ 3 & 4 , * 6 
M4 "An 73 | ( 1 : 35+ But N 
* Y , 
* 6 " 


1 * 
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:Barn-254." | 35; But where a general Imparlanee/is given by the Plaintiff, the Cm 
King „ will, within the firſt four Days of the next Term, that he may have an Op. p. 


Nichols. portunity of pleading Tout temps | priſt, make a Rule for the Defendant to 

a ne ond a Tender as p: Wraps wit erm. - > 5 | . 4 

| 36. And if after a general Imparlance given by the Plaintiff, the Decla. 

2 Barn. 288. ration be delivered ſo ſhort a Time before the Eſſoin Day of next Term, 
Brown o. that the Defendant's Agent has not Time to write into the Country, and 
Bm 25), receive Iuſtructions ſo as to move the Court within the firſt four Days of 
296. the next Term, the Court will, if the Application be as ſoon after the firſt 
if four Days as it can conyeniently be made, give Leave to plead a Fender as 


of the preceding Term. | | 
37. It is not perhaps quite ſettled ; but it ſeems to be the better Opinion, F 
- that Tout dag may be pleaded after a ſpecial Imparlance. Ret 
38. In an Action of Afumpfit the Defendant imparled ſpecially, Salvi, to b 


omnibus I'xceptionibus tam Brevi quam Narrationi ; and the Queſtion was, 
ene 5+ whether Tos temps priſt could be pleaded after this 3 It was 

Andrews. holden, that it might. _ _ „ 
309. It is in the general true, that Tout temps priſt cannot be pleaded Avc 

after a Demurrer. | 3 ; | 

40. But the Court will after a Demurrer, upon the particular Circum- 
ſtances of the Caſe, give a Defendant Leave to plead as of a former 'Term, Avo 
or compel a Plaintiff to declare as of a ſubſequent Term. | 
2 Barn. 291. 41. A Declaration of Hilary Term being demurred to for Inſufficiency, onv 
Roberts v. the Plaintiff obtained a Judge's Order to amend, and in the Eafter Term 7 
Hughes: following gave a Rule to plead. Hereupon the Defendant obtained a Rule, 
| im order to have an Opportunity of pleading Tout temps prift, that he might 
plead as of the Hilary Term, or that the Plainuff might make his Decla- 
ration as of the Eaſler Term. En av by R 


8 4. Where a Profert in Curia 1s pleaded. A 


| 5 
Bro, Tout 42. It is in the general true, that if a Debt or Duty be not diſcharged by 
gags ys a Tender and Refuſal, the Tender muſt be pleaded with a Profert is 
* F Curia: For as the Debt or Duty continues, it is not enough for the Party, 
pl. 43. who pleads the Tender, to plead a Tender and Refuſal with Uncore pril, 
2Roll. Abr. or with Uncore priſt together with Tout temps priſt, as the Caſe may re- 
524 quire; but he mult alſo bring the Money, or other Thing which has been 
12 Mod. tendered, into Court, that the other Party may, if he pleaſe, accept 


354 
1.4 . Raym . thereof. 


$3,254,043. 1 Barn. 181. Str. 638. 


Paint 
r the 
2, 
Proug! 
Refuſ. 
found 


14. Raym. 43. If a Defendant in an Action of Debt upon a Bond, with Condition 

643. Horn for the Payment of a leſſer Sum at a Day certain, plead a Tender with 

In. ea Priſt, the Plea is not good without bringing the Money into 
ourt. ' 

Bro. Tout 44. So in an Action of Debt for Money due for Rent, if a Tender be ]Wſ"itted 

temps pril, pleaded. with Uncore priſt together with Tout temps prift, the Money mult .o hav 


I. 2c. - 
2 <q My be brought my Court. 


354 - | | 
Bro. Tone 27 It has indeed been holden, that if the Contract be to pay Money at | 4. ] 
temps pril, 2 Place certain, it is not neceſſary, in Pleadting a Tender, to bring the 
pl. 6. pl. 25 Money into Court; becauſe the Party is not bound, to pay the Money he M. 
at ay other Place. | | out ; 


46, But 


ixro COURT bon Tur "comMox RULE. 


17. A Plea of Tender with a Profert „in Curia is not good unleſs the 
2 or other Thing tendered, be in Fact broughit into Court. | 
48. A Defendant had pleaded a Tender of 


* 


ud ment. 1 1 

5 If there are ſeveral Avowries, againſt ſeveral Tenants, for the fime 
Rent-charge, it is not neceſſary for every Tenant, who pleads a Tender; 
to bring the Money into Court. | * | ily 
50. A Diſtreſs being made upon ſeveral Tenants fot one Rent-charge 


Action of Replevin. As the Grantee of the Rent-charge made the ſame 
Avowry againſt them all, each Tenant pleaded in Bar of the Avowry 


that the bringing in of Money upon one Avowry ſhould be good as to all the 


Avowries. © | | 


46. Bot it ſeems to be the better Opinion, that it is not ſufficient for a Bro. 
Party to plead in ſuch Caſe, that he is ſtill ready to pay the Money at the rempe pri 
Place, for that he ought to bring it int Court. } at; + 
* 4 | ; 2 2 Roll. Abr. 

8 | $24. 


: 


* . 


againſt him a Tender with a Profert in Curia. The: Court made a Rule; 


5 


Money with a Profert in str. 638. 
uria ; But it appeared, that the Money was not brought into Court. It Pether v. 
is holden, that the Plea was not good, and that the Plaintiff might fign Shelton. 


iſſuing out of the Lands holden by them all, every one b ht an er 


19 - 
Tout 


pri, 


©. 


51. If the Thing, which has been tendered, be ſo heavy, that it cannot Bto. Tone 


mth a Profert in Curia. 


43. 


onveniently be brought into Court, it is not neceſſary to plead a Tender _ priſt, 


2 Roll. 


— „ 


% : : * 


a) The Conſequences of a Proſert in Curia. 


I, 17 is in the general true, that if the Money, or othet Thing which has 

been tendered, be upon pleading the Tender brought into Court, the 
Plaintiff is intitled thereto, although he ſhould afterwards be nonſuited, 
r there ſhould be a Verdict againſt him. | 


brought four Guineas into Court. The Phintiff replied a Demand and 
Refuſal, ſubſequent to the Tender. Iſſue being thereupon joined, it was 
Found for the Defendant. The Defendant afterwards moved to take the 
Honey out of Court; but it was refuſed. And by the Court He has ad- 
mitted that this Money was due to the Plaintiff, and he is no more intitled 


th 


Rule, and ſtricken out of the Declaration. — 
3- There is perhaps no Caſe of Nonſuit, which is expreſsly to this 


4 Out, 


Au 


o it, after having been nonſuited in the Caſe of a Tender with a Pro- 
7 Curia, as in the Caſe of bringing in Money upon the common 


% 


OT *. 


o have it again, than if it had been brought into Court upon the common 


You. v. f 8 = 5. 11 


| | ; 5 N ' J | l f S ; NY 
52. It muſt however in ſuch Caſe be alledged, that the Thing cannot, Bro. Tout 
by Reaſon of its Weight, convenieutly be brought into Court. 27 prilt, 
| 2 Roll. Abr. 524. 


2. In an Action of Afſumpſit the Defendant pleaded a Tender, and Str. 1027, 


4. But it is laid down, that, if after Money has been brought into 8alk. 397, 
ourt upon the common Rule, the Plaintiff be nonſuited, he is intitled to Elliot v. 


he Money; andd it ſeems as reaſonable, that the Plaintiff ſhould be intitled Len. = 


in C. B. 36, 


x 


5 85 TENDER. au , MONEY | 
I lis. 2 
Bro. To 
temps Pri Peril to take an Iſuey by the finding of which his Refuſal is become Matte 
| be? 388. , of Record. 8 | g 
Balk. 597. | 


Hir. holden, that as the Replication amounted tq.a Refiiſal of accepting the 


gtr. 787, | 4. The Practice was introduced, for the Sake of giving a Party, wil 


* 


> Barn. 8. The Plaintiff, after replying to a Plea of Tender, took the Money 


2 Barn. 289, 


643, 774. the Account of a Demand and Refuſal ſubſequent to the Tender: For a 


a , 8 9 3 . 7 f 3 * 
8 9 N 8 4 * a 7 * 595 g - p K . 


% 


5. If the Plaintiff take Iſſue upon the Tender, and it be found againſt bim, 


the Defendant ſhall have the Money again; for it was at the Plaintiff 


p< > 


* 


6. In any Caſe, wherein the Plaintiff is intitled to the Money, or other 
Thing, which has upon a Plea, of Tender been brought into Court, be 
muſt, in Caſe he does take it out of Court, pay the Defendant Coſts. 

i Plaintiff have proceeded in his Suit, after Money was brought 

into Court upon a Plea of Tender, he cannot afterwards the Money 

out of Court, without the Leave of the Court. 


289. which had been brought in, out of Court, and entered an Ac uittal. It wa 


min Money, the Plaintiff could not afterwards take it out of Court, and enter 
4 an Acquittal, without Leave of the Court. e Bu 

| 9. But the Court will always give a Plaintiff, Leave, to do this upon pay. 
290 ing the Defendant Coſts. ; a = | 
Cro.Ja.126.: 10. If the Plaintiff take the Money, or other Thing which has beer 


Ld. Raym. brought in, out of Court, he cannot afterwards proceed for Damages, oi 


the Judgment, which ought in ſuch Caſe to be entered us is guod the 
Defendant eat inde. ſine | Die, the Plaintiff is barred from having Judgment 
of the Principal; and a Man cannot proceed for Damages merely acceſſar, 
after being barred of the Principal, in any Action except Eje&ment, 
wherein the Term expires penging the Action. i W | 
[ 
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(F) Ok bringing Money into Court upon thi 
5 | Common Rule, orde 


1 ONEY cannot be brought into Court upon the common RU. 7 
hy without Leave of the Court. ng b 
2. The Practice, of giving Leave to bring Money into Court upon tlt 
common Rule, is not very antient. ; | 8 | 
Salk. 597. 3. Holt, Chief Juſtice, is reported to have ſaid, that he remembered t 
tine, when Motions for Leave to do this were firſt made; 


White. had never, had it in his Power to make a Tender, or had neglected to m 

Woodhouſe gne, an Opportunity of ſatisfying the Debt for which an Action had bell 
commenced ; "and likewiſe to deliver him from the Difficulty of pleading a 
Tender, if he had made one, 


Bunb. as, 5. Money cannot be brought into a Court of Equity, but a Tender m. Ia 
47: be relied upon in the Anſwer to a Pill in Equity. | nder 
| 6. The Sum of Money, which is to be brought into Court upon the c- 
mon Rule, is always mentioned in the Rule. dan 

7. Money cannot be brought into Court upon the Common Rule aN dio 

the Defendant has pleaded. \ ned] t 


8. If a Party have obtained the common Rule to bring a certain Sun WP1:int 
Money into Court, the Court will not give him Leave, having pic; R. 

ed, to bring in more Money than is mentioned in the Rule. 
2 Burn. 233. 9 A Defendant, who had obtained the common Rule to bring ſeven 
Green. nine Pounds and one Shilling into Court, afterwards. moved for Leave! 
ton. * ; 2 by ” 


* 4 : 9 


| in one Pound and four Shillings more: But it a pearing thet he had 28 
1050, the Court refuſed to give Leave to do this. NT, * 


o. A Defendant, who had obtained the common Rule for bringing 1 Barn. 102. 
ney into Court, brought tlie Sum therein mentioned into Court. Ihe $997 7. 
inalf refuſed to accept thereof; and Iſſue wis joined in the Action. Freeman. 
erwards the Defendant applied for another Rule, to make an Addition 

he Sum brought in. No Rule was granted. Aud by the Oourt— This 

a Subterfuge of the Defendant, to try if the Plaintiff would aceept leſs 

is due, and as this would not do, he now wants to bring more Money 

Court, which the Court fever gives Leave to do after Iſſue is joined in 

Action. | a Amrdtiedg:: vs Ahn 

1. If there are three Counts in a Declaration, the Defendant may have 1 Barn. 23 2. 
ule to bring Money mito Court upon one, and plead to the other two |» 5 — 2 


ro COURT vzox Tus ccunon RULE. (RX)  & 2 


2. But he cannot in ſuch Caſe have a Rule, to bring Money into Court Rep, of 
n one Count, to plead to another, and to demur to the third. + Prat. 
3. The common Rule for bringing Money into Court is vety ſeldom in C. B. 48; 
ted, without 1 the Condition of paying Coſts. F 
4. But as the old Form of the common Rule for brin lag Money inte 
t is not compulfbry, as to the Payment bf Coſts, in Caſe the Phintiff 

think proper to accept the Money, the Court of King's Bench, in 
h Court the old Form is {till adhered to, will not grant an Attachment 
he Non- payment of Coſts. err ereegtetgeeger gk 12n ry 
5. In an Action of Afſumpſit the Defendant brought eight Pounds into %"- 1245. 
rt, upon the common Rule. The Plaintiff took it out, and after taxing Dinely.. 

s demanded them. As theſe were not paid; he went on to Trial, and a 
ined a Verdict for ſexen Pounds eighteen, Shillings. It wWas inſiſted, 

as the Plaintiff ; was over-paid by the Money taken Gut of Court, he 
it not to have Coſts of the Proceedings ſubſequent to the bringing of 
But the Court held, that this Caſe was ta be conſidered, the Perm 
e Rule not having been complied; with, as if no Rule bad been made; en 
that in ſuch Caſe it is, not uſual to grant an Attachment, but the 
tiff, as the Rule is only a condit iostal one; miy go en. The Poſtea 
ordered to be delivered to the Plaintiff : But it, wad ordered, that he 
id, upon taking out Execution, deduct for the Money he had taken out 
Lourt., / | e i 
Ru. The old Form, of the common Rule for bringing Money into Court, 2 Barn. 243. 
ag been adjudged by the Court of. Common Pleas defective, for Want 
ing compulſory upon the Defendant as to the Payment of Coſts, in 
the Plaintiff ſhall think proper to accept the Money, it bas been gf 
Vears altered, ſo as to be compulſory; and conſequently, an Attach- 
azainſt the Defendant may be had in that Coutt, if the Coſts are not 


. A Caſe may be ſo eireumſtanced, that the Court will give Leave to 
bei Money into Court upon the common Rule, without annexing the Con- 
of paying Colts; in Cafe the Plaintiff ſhall think proper to accept the 


Po Ty | 

. In an Action of Debt for Rent it appeared, that there, had been 378. Rep. 

nder of the Rent befote it was due; that the Plaintiff had kept oùt of Johnſon v. 

ay all the Day on which it did become due, in order to deprive the Holditch. , 

ndant of an Opportunity of tendering the Rent that Day; and that Eaſt. 31 

tion was commenced the next Day. The Defendant, who had before ae ot 

ned the common Rule to bring Money into Court with Coſts, in Caſe | Bur. $78; 

Hanntiff ſhall think proper to accept the Motley afterwards, obtained g. C. | 

g Peu er Rule, that the Plaintiff might, gend of receiving Coſts, pay the 

dant Coſts, The latter Rule was afterwards diſcharged. © But ſo -. -- 2:5 

lev" of the former Rule as telated to Cofts, was diſcharged likewiſe, | | 

ca Bi And by Lord Mangfeld, 4 uſtiee Upon the particular Cireum- 
4 of a Caſe, the Court has a Power, although the general Rule be 

i | Bo aan 


$7 
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2 otherwiſe, to give Leave to bring Money into Court upon the cotting 

| ng aint 1 Rte withaat Cots 3 and the preſent, wherem the Plaintiff kept out of th 

; COTS Way on purpoſe to avoid a Tender of the Rent, is a proper Caſe to gin 

N fluch - Leave in. It is in the general of Courſe ts allow Colts, whey 

Leave is given to amend: But the Court may, 57 the ' particular (j 
cumſtances'of a Caſe, give Leave to amend without ( olts. 4 

20. And by Denniſon,” Juſtige—The Court has certainly a Power, whe 

the Juſtice of a particular Cafe requires it, to diſpenſe with a Part of one 

its Rules, which can only be adapted to general Caſes, , 

21. And by Forſter, Juſtice—There is perhaps no Caſe, where Coſtsy 

more generally given, than - upon the granting of a new. Trial; and ye 

C.oaſe may be ſo bircumſtanced, as to it proper for the Court to gn 

A new Trial, without annexing the Condition of paying the Coſts of 4 

2 former Trial. ö Nn | > 2 N / ; 1 | : 

525 22. And by Wilmot, Juſtice The Circumſtances of this Cafe ate fo oP 2: 

"= euliarly hard, that the Court ought to 50 as far as by the Rules of Lay 

| can in granting Relief. If the firſt Application had been for Leave to bn 

Money into Court upon the common Rule, without Coſts, I ſhould} 

been for giving it; and I ſee.no Reaſon why it ſhould not be now given. 


— . - 
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Ahn, 


E 
J 4 | 


di) At what Time Money may be brought in 
Court upon the common Rule, 


5 7 Mod. 140. 1. A Defendait is not fo in Court, until Bail is put in, as to be able 


ma 
Anon. . I move for Leave to bring Money into Court up6n the com hy 

5 f | 2. The Court will in ſome Caſes give a Defendant Leave to withd 

his Demurrer, and bring Money into Court upon the common Rule. 


2 Barn. 134, 3- The Defendant having demurred to the Declaration, and affignell 
Littlehaley. Cauſe the Want of Pledges, the Plaintiff joined in Demurrer. The Dd 
Boſanquet. dant afterwards moved for Leave to withdraw his Demurrer, and to bi 
Money into Court upon the common Rule, which was granted. 

1 Barn. 19. 4+ Money may be brought into Court upon the common Rule, at 
Anon; Time before the Defendant has pleaded, although the Rule for pleading 


Ld. Raym. out. 0 | R 
3983. F:. The general Rule is, that although a Defendant have obtainel | 
PNG " common Rule for bringing Money into Court, he cannot bring the = A 

ig in after he has pleaded. ET 2 De 
ben ae, 6. The "common Rule for bringing Money into Court was dich 
| 8 becauſe the Defendant did not bring in the Money before he pleaded. i 5 


Hil. 11 8. 2. Er E ; ; | | : 

a Barn a %. 7+ A Motion being made, for Leave to withdraw a Plea of Tender, WWurt u 
Salmon +. to bring Money into Court upon the common Rule, and plead the gu e Sta 
Aldrich, Iſſue, it was refuſed. And by the Court—We never make a Rule for | 
Hil. 268.2. ing Money into Court, after the Defendant has pleaded, without the 


eg of the Plaintiff. ry pſd 5, A 
| 8. But the Court will ſometimes give Leave. to withdraw a Pe int 
bring Money into Court upon the common Rule. h th 


1 Barn.256; . 9 A Motion was made for Leave to withdraw the General Iſſu, 

8 after bringing Money into Court upon the common Rule to plal 

: Mich. | ſame Jo _ 0, the Defendant's Attorney being dead, before Lane 
i” 5 2. - WS.» 56. : 4 . | : a ; 


mr COURT uro Tus counmon RULE. | 23 
for, as his Client had deſired it might be, for bringing in Money, . 
wm Attorney's Clerk having rein: the Plea by Miſloke.- | — Fa 
s afterwards given. And by the Court The general Rule is againſt eu 
ing Leave to do this: But in a Caſe like the preſent, the general Rule 
cht to be diſpenſed with. | NP A #01; 
10. Since this Caſe, which ſeems to have been determined upon the par- 
lar Circumſtances thereof, the PraQtice has been,” to give Leave to with- 
w a Plea, and bring Money into Court upon the common Rule, although 
re be no particular Circumſtance in the Caſe. 5 r 
11. The Court of King's Bench 80 a Rule to withdraw the Plea of Str. 14717. 
General Iſſue, in order to give the Defendant an Opportunity of bring- Tarlton v. 


upon the : ' Wragg, © 
Money into Court upo common Rule 1 


8. 2. 


12. And a Rule of the ſame Kind has been granted in the Court of 2 Barn. 
mmon Pleas. 5 | ee bore 43. 
Phillips .. 
| Barker, Hil, 
oF 29 G. 2. 
13. But whenever ſuch a Rule is granted, the Court will take care that str. 1274, 
Plaintiff ſhall not be thereby delayed; and in order to prevent this, it 2 Barn,  / 
wherever the Caſe requires it; made a Part of the Rule, that the Defen- Suppl. 43+ 
t ſhall take ſhort Notice of Tal, . | 
14. Money cannot be brought into Court upon the common Rule, 2Barn. 233- 
er a Judgment has been regularly figned, Rep. of Pr, 


- 


in C, B. 65. 


15. Aﬀter a regular Judgment had been ſet afide, upon the uſual Terms 1 Born. 200. 
paying Coſts, and pleading the general Iſſne, the Court was moved, Burgeſo v. 
Leave to bring Money into Court upon the common; Rule. No Rule Pollamoun- 
made. Aud by the Court—Leave is never given to bring Money der. 
a upon the common Rule, after a Judgment has been regularly © 
ne ' 


. 


* 


/ 


1) Ot pleading where Money has been brought 


into Court upon the common Rule, - 


| T has been holden, that a Defendant, who has obtained the common 
Rule for bringing Money into Court, can only plead the General 

ue. | 

2. After Money had been brought into Court upon the common Rule, as ah 
Defendant obtained a Rule ” plead double, Non afumpfit and Non ah 65 

nf tafra ſex Annos, The Plea was afterwards ſet aſide. And by the x, Warren 

urt- & Defendant can in ſuch Caſe only plead the General Iſſue. + Eaſt. 19 

3. But the contrary has been ſince holden. | : * 8. 

4. In an Action upon the Caſe, wherein Money had been brought into a Barn. 3a. 

durt upon the common Rule, Leave was given to plead the General Iſſue, Hellier. v. 


e Statute of Limitation, and a Sett-off, 5 
5. Aſter an Exeeutor had obtained the common Rule for bringing Mo- 2 Barn. 244- 
y into Court, Leave was given to plead Plene adminiſiravit together n_ 
„ is... i ws - 608] 72 OS 
6. It is in the General true, that the Defendant cannot bring Money into 
burt upon the common Rule, as to Part of the Plaintiff's Demand in one 


vis 
Pa ©» 


KN. 2 


nt, and plead as to the Reſidue of the Demand. | „ ra | 
f | , 7. 4 


* k 
7 4 , S 
. ' ; : 


©. f d | 
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12 Mod. 90. 855 3 an Action of Troyer for a Bill of Exchange for A onda Poul 
Furman v. the Defendant moved for Leave to bring fifty Pounds into Court, and hy 
Shepherd. that Sum ſtricken out of the Declaration; and to plead Not guilty a 
Comb, 357- the Reſidue. No Rule was made. And by Holt, Chief Juſtice—lt a 

| 'bappen, that the Plaintiff has a good Cauſe of Action for Part of his ] 
mand, and a probable ppe ſor the Reſidue ; in which Caſe it would be y 
hard, to like the former out of the F and put hi him to tn 
latter at the Peril of Coſts. 
14 Mod. 1 8. In an Action of Covenant . Breaches were aſſigned, one of whit 
Pawlet . was the Non-payment « of Rent. The Court was moved, that upon biiy 
Hatfield, ing ten Pounds into Court, the Breach, as to the Non- payment of Re 
| Imight be ſtricken out of tlie Declaration, and that the Pefendait mig 

plead as to the Reſidue, No Rule was made. And by the Court — Wie 
f it appears that the Plaintiff has a Juſt Cauſe of Aion as to 


— 


Thing, we will not put him to try another at the Peril of Colts, 

9. But if there are two or more Counts, i in a Declaration, the Defend 
may have the common Rule to bring Money into Court as to oue or th 
gf them, apd to plead zs to the other or others. 
2 Barn 232. 10, In an Action upon the Caſe, * there were nine Siren 
Hellier 2. Defendant btained the common Rule to pring Money into Court upon 
Hellet. of them, and had Leave to plead the General Ifſue, the Statute of Lin 
„„ and a Set - off, as to the others. 
Rep, of 11, If a Defendant! have obtained the common Rule for bringing Mo 
Pra, in into Court upon one Count, he cannot demur to any other Count in 


* wk Declaration; for the Delign, of permitjing 2 to be brought into Ge * 

i Oier. hb to * an Ead to the -auſe, | << 
nt 1 | 12, If the Plaintiff, whine the common Rule fe bringiag in Me ay 
Pellets. n ſome Counts'i in a Declaration has been made; think proper to ac De 

8 ier ben is 5 intitled to * Ms 14888 all the Counts: ; 
a | Cor 

f PAT or t 

— — — — — — — out 


1 ) The Confequence of Þringin on in Rul 
Ly 5 Court upon! the common 2 wy 25 


L” HENEVER Leave, is given to bring Money jnto Court en 
5 the common Rule, Part of the Rule is, that unleſs the Plai 
i "bat accept: thereof ; together with Coſts to the Time of bringing iti 
7 - full Diſcharge of the Action, the ſaid Money to be paid to the Phi e 
And tobe ſtricken out of the Peclaration ; j eng upon A Trial of the ber 
* 30 = Plaintiff ſhall not be permitted to give any Evidence as to the! 4k 
* 1 7 one y : 
W wh Phintiff i is. in almoſt all Caſes intitled to the Money brought 
Court upon the common Rule. 
| — 597- 3. After ten Pounds had been brought into Court upon the Fre © 
Callow % Rule the Plaintiff was nonſuited. A Queſtion hereupon aroſe, Wh | 
5 pr. the Plaintiff was intitled, to have the Money out bf Court ? It was bd 
ED. 6. that he was, And by the Court —80 much the Defendant has by b 
| 5 ing it into Court admitted to be due. aq 
2 Barn.330. 4. Upon a Motion in Arreſt of Judgment the Judgment was 4 
Fiſher . yet the Court ordered that a Sum of Money, which had been brougit 
ba. Gay _ the * er Soy be eu to the Plaintiff, 


43. 4+ : 4 
9 * 
4 : 0 
* 


U 


yet gone ſo far, as to order the Money, which had been brought into Court Crockay v. 
upon the common Rule, to be paid to his Executor. F 9 


Buppl. 40. 


which was brought into Court to the Plaintiff's Uſe, to be paid out again 2 Barn. 

o the Defendant, the prudenteit Way is, for the Defendant to confent, Suppl. 41. 
hat, upon an Undertaking by the Executor of the Plaintiff not to bring | 
che another Action for the ſame Cauſe, the Money may be paid to him: For 

f a new Action be brought by the Executor, the Defendant muſt apply to 

have the Money, which is in Court, transferred for Payment in this Action, 

and muſt pay Coſts therein. . | n f 

7. Although a Plaintiff has proceeded in his Suit after the bringing in 1 Barn. 198, 
0 f of Money upon the common Rule, he may afterwards have a Rule to ſtay 221 
: his own Proecedings, and take the Money out of Court. 2 Barn. ao, 


235 
n 8. The Defendant had brought Money into Court upon the common 13 
Rule. The Plaintiff, refuſing to accept thereof, delivered an Iſſue with © v. 


Us, Notice of Trial for the next Aſſizes: But he afterwards countermanded the 
ſame. In the next Term the Defendant ſerved him with a Rule, to enter 
the Iſſue upon Record. Hereupon a Rule was made, that the Plaintiff 
might take the Money out of Court, with Coſts to the Time of bringing 
at in. | | 
9. But whenever ſuch a Rule is made, the Plaintiff muſt pay the Defen-' 1 Barn. 98, 
dant his Coſts ſubſequent to the Time of bringing the Money into Court; . 
and it is uſual to make it Part of the Rule, that ſuch Coſts ſhall be paid 235 23% 
out of the Money which has been brought in; and if the Money in Court oo 
n ſufficient for this Purpoſe, that the Plaintiff ſhall make good the 
eficiency. .' ' 


Court upon the common Rule, and the Plaintiff be afterwards nonſuited, - #09 Se 
or there be a Verdict againſt him, the Defendant ſhall have the Money Ef 
out of Court again; becauſe, being an Executor, he might not know, whe- 

ther his Teſtator was indebted to the Plaintiff or not, 6 


Rule, is not intitled to have it out of Court again, although there be a Ver- 8 * 
dict for him: For he has admitted the Sum brought in to be due to the Plain- 3 
tif, and ſo much has been ſtricken out of the Declaration. B. 3. 

12. If a Suit abate, after Money has been brought into Court upon the 
u eommon Rule, by the Death of the Defendant, his Executor is not intitled 
pal * have the Money out of Court again. | | 
4 13. Although the Plaintiff is intitled to the Money, which has been 1 Barn. 199. 
phil brought into Court upon the common Rule, it is uſual for the Court, if * Rep. 
he here be a Verdict for the Defendant, to order it, provided the Sum do not = 4 
wel exceed La is due * the Defendant for Coſts, to be paid to him on Ac- * 
count thereof. 


14 A Motion was made upon an Affidavit that the Defendant was dead, 1 Barn. 195. 


the common Rule, paid out of Court to his- XECUtor ; But it was denied. ; T 


« 


m ro COURT vrox Tis co RULE. (N) e 
5. But if a Suit abate by the Death of the Plaintiff, the Court has not 1 Barn. 199 · 


6. As the Court will not however, even in fuch Caſe, order the Money, 1 Barn. 199. 


10. If Money has, in an Action again an Executor, been brought into Rep-of Fr. 


11. A Defendant, who has brought Money into Court upon the common Str, 1027. 


to have ten Pounds, which had been brought into Court by him upon 1 | 


2 


I 
+ 
4 
: 


1 


* 


Ain the leaſt tend to the Illuſtration of either Su hs fe, en 
| 4. It is in general true, that whenever one Perſon has a Right to a cer. 


b_ 


bs 
* ** EM 
: * 


(o) Jn what Caſes a Tender map in the general 
bbe made, or Mone 


1 wo * 
4a 
Pr n 


upon the common Rule. 
5 I. | [THERTO Tender and bringing Money into Court upon the com. 
Vell to treat of them, unter this and the following Head, Hays Be. 


PE < " | . . KS ; g 5 i % 
+ [TENDER a pricing MOE Tr 
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may be brought into. Court 


© 
Oo p * 
t 3 


mon Rule have had a diſtin Conſideration : But it may be az 


cauſe the greater Part of the Matter, which falls properly under theſe two 

Heads, 1515 blended in the Books, that it cannot, without ſome Difficulty 

and much Repetition, be ſeparated ; _nd perhaps the Separation would not 
n 


tain Debt or Duty from auother, a Tender may be made. 
3. This might be illuſtrated by an Infinity of Caſes: But the Reaſon of 
the Thing ; namely, that it ſhould not be in the Power of one Man ta 
vex another, by ſuing for a certain Debt or Duty which the other has of- 
55 to ſatisfy, ſpeaks ſo firongly, as to make it unneceſſary to adduce 
4. It will moreover, in treating of Tender in particular Actions, appear, 
that in almoſt every Inſtance where a Tender cannot be made, it is owing 
to oh | Uncertainty of the Debt or Duty, that it cannot in ſuch Inſtance be 
5. But although a Tender may be made in eyery Caſe wherein the Debt 
or Duty is certain, it is not neceſſary to make one in every ſuch Caſe. 


Bro. Tend. 6. If the Obligation precede the Duty, as where a Bond is with Condi- Cou 
Pl. 2a. tion to pay a Sum of Money, or an Annuity, neither of which was before due, Rul 
7 Rep. 28. à Tender muſt, to ſaye the Penalty of the Bond, be made: But if the Duty 3 
dl Me. * precede the Obligation, as where a Bond is with Condition to pay a Rent- up01 
414. Charge, which was before due, no Tender is neceſſary; for it is ſuff. 
| | 2 that the Party be ready to pay this when it is demanded upon the + 
a : i 1 4 | Nin | an 
J.con. 17. 7. So if an Executor enter into a Bond, with Condition to perform: not 
. * Will, he is not thereby bound to tender a Legacy given by the Will: But 
5 84. the Legacy remains as it was before payable upon Requeſt. , 

414, 8. In almoſt every Action, wherein a Tender might before it was com. 5 
| "1 mo mh been made, Money may be brought into Court upon the com- x Fs 
mon u $ ; : „„ „ l : gr 1 . 

6 Mod. 29. 9. It was formerly holden, that Money could not be brought into Court 6 
2 6 upon the common Rule, in an Action wherein an Executor or Adminifira the « 
* — tor was Plaintiff; becauſe neither of theſe is liable to Coſts. — 0 
1 Barn. 197. 10. Aſterwards the Practice was, in an Acton brought by an Executot A 
Bryan v. or Adminiſtrator, to make a Rule upon the Plaintiff, to ſhew Cauſe why 2 
Holloway. be ſhould not accept the Debt and Colts. | that 
Ser. 7 11. But it has fince heen holden, that Money may be brought into Court BW: ©. 
8. upon the common Rule, where an Executor or Adminiſtrator is Plaintiff; 8. 
v. Seat. * for that, although the Plaintiff cannot be thereby made liable to pay Colts, N cou 

de ought to be prevented from obtaining Coſts, ſubſequent to the Time of 


bringin 0 the Money. 3 
12. The common Rule for bringing Money into Court, may be had it 

ſome 8 7 wer 5 33 could . Hao 8A 2 1/2 7 24 

; + 1t a Sum of Money be given, as a Penalty, by a Statute to an 

Perfog who will ſue for the ſame, an Offender wor 2. Statute is liable 

to pay the Money to the Perſon who does ſue for it: But no Tender cou 


* 


— AFF * 
8 * 
y K f 
- 


mro COURT. vrox ru common RULE, "$7; 


ave been made in this Caſe ; becauſe a Tender can never be made after 

n Aion is commenced, and it could not be known, until the Action was 
ommenced, that the Offender would have been liable to pay the Money 

o the Perſon who has brought the Action. | 

14. But the Court will, after an Action is commenced for a Sym of Str. 137). 
oney, given as a Penalty by a Statute, give Leave to bring Money into Webb quie 
ourt upon the common Rule, n es 77 — 8 


* 
” "ff $1 


e 
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y) Of tendering and bringing Wonen into Court 
upon the common Rule in particular Actions. 


1. In an Action of Aſumpſit. 
1. 75 is in the general true, that Money cannot be brought into Court 38. Rep, 
upon the common Rule in an Action of Afumpfit.: | Becauſe the Da- Eft. 30 
mages which may be recovered in ſuch Action, arg for the molt Part G. 2. - 
uncertalth | '.., 8 Buckhold- 


en T', 


Hampton, 


- 


2. In an Action of Aſumpſit againſt a Maſter of a Ship, for Damages 
ſuſtained by his not delivering ſome Jars of Oil ſafe, and in as good Condi- 
tion as he received them, a Motion was made for Leave to bring Money 
into Court upon the common Rule, at the Rate of Sixpence per Jar. No 
Rule was made. And by Lord Mansfield, Chief Juſtice. Wherever, in an 
Action of Afſumpfit, the Damages are as in the preſent Caſe uncertain, the 
Court never gives Leave to bring Money into Court upon the common 
Rule. . | 

3. It is laid down in one Caſe that Money may be brought into Court ) Mod. 141. 
upon the common Rule in an Action of Aſumgſit upon a Count for a Mutuatur. Ss. - 

4. But in a latter Caſe, where an Action was brought upon a Bill penal, 2 Barn. 238. 
and a Count was added for a Mutuatus, it was holden, that Money could Pierce v. 


l | - Saund 
not be brought into Court upon the common Rule upon this Count. | rag 55g 


5- It was formerly holden, that no Tender could be made in an Action Ld. Raym. 
of Aſumpſit upon a Count for a” Quantum meruit, by Reaſon of the Un- 255. Gyles | 
certainty of the Damages which may on ſuch Count be recovered. v. Hartis. 

6. A Motion being made, for Leave to bring Money into Court upon 12 Mod. 
the common Rule, in an Action of Aſumgſit wherein there was one Count 187. 
upon an [ndebitatus Afſumpſit, and another upon a Quantum meruit, the Smith + | 
Court gave Leave to do it as to the former Count, but not as to the latter. J 
And by the Court Who can tell what a Man deſerves till it be tried? 

7. But it has been ſince holden, that a Tender may be made in an Action Str. $76. . 
of Aſumgſit upon a Count for a Quantum meruit ; and it follows of Courſe, pong 
that Money may now be brought into Court in an Action of Afſumpſit upon MY 


7 a Count for a Jautum meruit. | 
5 8. A Tender may be made in all Caſes in an Action of Aue upon a Salk. 23. 
4 Count for an Indebitatus Aſumpſit; becauſe the Damages which may be 1 1 
x recovered on ſuch Count are always certain, of | Salk. 597. 
Re ; 6 Mod. 128. 
2. Ia 


— 
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2̃. In an AQtion upon the Caſe, _ 
9. Money cannot be brought into Court upon the common Rule in ay 
Action upon the Caſe; becauſe the Damages which may be recovered in 
| - - this Action are uncertain. | 
Str. 787. 10. It has been holden, that Money cannot be brought into Court upon 
White v. the common Rule, in Action upon the Caſe for immoderately driving a 
"Woocnonk e | | 
re: I. In an Action upon the Caſe for Dilapidations, the Court refuſed to 
 Aicher. let Money be brought in upon the common Rule. 
12, By the 11 G. 2. c. 19. par. 20. a Tender may be made, before the 
Commencement of an Action upon the Cafe, for any unlawful Act done by 
4 Perſon who has diſtrained for Rent juſtly due. 
© © 13. By the 17 G. 2. c. 38. par. 10. a Tender may be made before the 
Commencement of an Action upon the Caſe, for any Irregularity in dif. 
training for Money juſtly due for the Relief of the Poor. 


23 In an Action of Covenant. : 


. omg 14. Tt is in the general tiue, that Money cannot be brought into Cour 
A upon the common Rule in an Action of Covenant; becauſe this Action does 
Show. 130 in the general ſound in Damages. * | 
11 Mod. 15. In an Action of Covenant for not doing Repairs it was holden, that 
270. Money could not be brought into Court upon the common Rule; the De- 
— mand being in ſuch Caſe uncertain. 

16. But wherever tle Damages ſuſtained by the Breach of Covenant 
2 are certain, Money may be brought into Court upon the common 

u 8 f 
Salk. 396. 17. If the Breach aſſigned in Action of Covenant be Non- payment of 
A Rent, Money may be brought into Court upon the common Rule; the 

Demand being in ſuch Caſe certain. | 
2Barn-229. 28. In au Action of Covenant the Breach aſſigned was the not having | 
Walnopgh dreſſed Corn well, and the Damages were alledged to be eleven Pounds \ 
*.. Hough- Upon a Motion to bring this Sum jinta Court upon the common Rule, | 
. the Counſel for the Plaintiff conſented theretg; and admitted, that the | 
Demand was in this Caſe as certain, as if the Action had been for the 


. 


'Non-payment of Rept. 


3 19. In an Action of Covenant u n a Charter- party one Breach afſignel 
2 was, the Non- payment of Money due for Freight; another was, the Nos. i 


The Eaſt payment of Money due for Demorage. A Rule was made for bringing 
audi Co oney into Court upon the common Rule, as to theſe” two Breaches 
Hil. 1.G. 3, And by Lord Mansfield, Chief Juſtice—The ſenfible Diſtinction in ſucl t. 
in — B. Caſe is, that, if the Sym of Money, which ought to be recovered, may be b 
4 EP aſcertained by Computation, Leave ought to be given to bring Money into tl 
Court: But where the Sum of Money eannot be aſcertained by Computs 
tion, but does in ſome Meaſure depend upon the Judgment of a Jury, it » th 
reaſonable that the Plaintiff ſhould be at Liberty to have ſuch J udgmenh 1 
without being liable to Coſts, in Caſe it ſhould be againſt him. 


5 8 46 


* i ; | . 10 


ro COURT uren Tur coe RULE. (p) 29 
4: Tn ay Action of Debt. . 
20. It is in the general true, that Money cannot be brought into Court 
upon the common Rule in an Action of Debt. 5 E 
21. If an Action of Debt be broyght upon a Judgment, the Court will 5 Mod.60... 


5 FRY . Burridge v. 


3 „ | , 7Mod.114, ' 
22. A Motion being made for Leave to bring Money into Court upon 5 Mod. 143, 
the common Rule in an Action of Debt upon Articles, it was refuſed. Anon, 
And by Holt, Chief Juſtice—T' never knew this allowed to be done in 
FF LETT INT PR e ph 
23. A Defendant had obtained the common Rule for bringing Money 2 Barg. 231. 
into Court, in an Action of Debt for 'the Penalty of a Charter- party: bx 5 
But it was afterwards diſcharged, as being contrary to the Courſe of the 
24. In an Action of Debt for Goods ſold, the Court refuſed to let str. 890. _ 
Money be brought into Court upon the common Rule, © Leapridge, 
5 4 W . 1. b . * 20 4 22 ? | 12 3 
| | ; one, 
25. But in ſome Actions of Debt, Money may be brought into Court 112 
upon the common Rule. | 4 
26. It is uſual to allow Money to be brought into Court upon the com- 1 Barn. 198 
mon Rule, in an Action of Debt or Rent. VFC N 
. -R Fe * : 9 os Salk. 596. 
27. In an Action for Debt wherein there was only one Count, for a Str. 1277. 
Penalty of five Pounds given by a Statute, the Court gave Leave to bring Webb qui- 
the five Pounds into Court upon the common Rule, all | nas ry. 


28. In a very late Caſe, there was in ay AQion of Debt one Count for MS. Rep. 
twenty Pounds, on Account of the Defendant's having had four Partridges Ea, 31G 2 
in his Cuſtody; and an other Count for other twenty Pounds, on Account Wm oF 

of his having expoſed four Partridges to Sale. A motion being made to gene. 
pay Fey Poynds into Court upon the common Rule, ' Leave was given - 

10 $0 da. 1 | 

209. Money could, even þefore the Statute, have been brought into Mod. At. 
Court upon the common Rule, in an Action of. Debt upon a Bond for the Anon. 
Payment of a leſſer Sum ; nay, it is ſaid by Holt, Chief Juſtice, that the Salk. 596. 
firſt Inſtance of giving Leave to bring Money into Court, was in an Ac- Me 
tion of Debt upon a Bond for the Payment of a leſſer Sum. | 


my 


30. But the Court neyer gives Leave to bring Money into Court upon 12 Mod. 
gel the common Rule in an Action of Debt upon a Bond of Indemnity, or a 598. 
Nos. Bond for the Performance of a collateral Agreement. CONS wh 
ging p | Heathcot. 
bes 31. Heretofore the Defendant, in an Action of Debt, upon a Bond for Salk. 597. 

ſuch the Payment of a lefſer Sum, who had obtained the common Rule for 

ay b bringing Money into Court, mult have brought in the whole Penalty of 
into the Bond. | 8 f 


put 32. This Hardſhip is remedied by the 4 Anne, c. 16. par. 13. it bein 
it n thereby enacted, © That if, pending an Action upon a Bond, with Condi- 
mech tion to be void upon the Payment of a leſſer Sum, the Defendant ſball 
5 bring into Court all the principal Money and Intereſt due and Coſts, the 
f * ſaid Money ſhall be taken to be a full Satisfaction of the ſaid Bond, 
0 2 ws Court ſhall give Judgment to diſcharge every ſuch Defendant of g 


> 


ef 


33. It 


» 


| ; 2 r . 
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W 2 Bam. 33, It has been holden, that if an Action of Debt upon a Bond for the 
Suppl. Payment of a lefſer Sum be brought by an Executor or Adminiftrator, the 
42 Wright, Caſe is within this Statute ; the Words thereof being general. 
Executor,v. * | . | ; 
SWayne. EE SHITE: 4 HR: | LON 1 
De 34. An Action of Debt upon a Bond to a Sheriff, conditioned for the 
10S x. Behaviour of his Bailiff, and imer alia for paying Money collected 
Tyr. for the Sheriff's Uſe; is not within the Statute: Becauſe the Bond is not for 
Ry the Payment of a leſſer Sum. * ä | | 
12Mad.598 35. For the fame Reaſon, if an Action of Debt be brought upon a 
Coke Bond of Indemnity, or upon a Bond for the Performance of a gollateral 
Heathcot. Agreement, Money cannot under the Statute be brought into Court. 
Str. § 15. 36. A Bond having been given to pay a Sum of Money by Inſtalments, 
+ pour at the Rate of five Pounds per Annum, the Obligee, after the Obligor had 
galt. 5 G + failed in making one Payment, brought an Action upon the Bond. Here- 
upon a Motion was made in the Court of King's Bench, that, upon 
| bringing into Court the five Pounds with Coſts, the Proceedings in the 
Actions might be ſtayed. No Rule was made. And by the Court— The 
Defendant is not intitled, under the Act of the fourth of Anne, to have the 
Proceedings ſtayed, unleſs the whole Money be brought into Court; for it 
never could be intended, that the Qbligeee ſhould be put to the Trouble 
of bringing an Action every Year. N 
Str. 814. 37. Since this Caſe, the Court of King's Bench has in two Caſes given 
Bridges vu. Leave to bring the Arrear of Money due on a Bond to pay by Inſtalmenta 
Willamfon. into Caurt, as being a Caſe within the Statute. 8 3 
Mich. 2.2. | | 
Mayne v. Sommer, Hil. 4 G. 2. 


. 


Str. 597. 38. But it bas in two ſubſequent Caſes been holden by the ſame Court, 
Darby v. that, as the allowing of the Arrear of Money due upon a Bond to pay by 
e Inſtalments to be Faith into Court, can only be done by an equitable 
Shag * Canſtruction of the Statute, the Plaintiff, who ought not to be thereby 
London, deprived of any legal Advantage, may fign Judgment in the Action upon 
Mich. 11 the Bond, with a Stay of Execution until there is a Failure in ſome future 

G. . Payment. - f 1 Fu ol 
2 Barn, 30. The Court of Common Pleas did in a ftill later Cafe give Leave, 
Suppl. 41. to bring the Arrear of the Money due upon a Bond to pay by Infſtalments 
Moſs. v. into Court, and it does not appear, from the Report of the Caſe, that 
7 700 5 Leave was given for the Plaintiff to ſign Judgment in the Action upon the 
. Bond, a8 a Security for any future Payment. | 


5. Ip an Action of Ejectment. 


40. As the only Queſtian which can ariſe in an Actian of Ejectment is, 
Whether the Plaintiff has a Right to the Poſſeſſion of the Premiſſes thereby 
gemanded ? Money cannot be brought into Court upon the comman Rule 
, in this Action. 7 re 

41. But a Rule may in ſome Caſes be had, that, upon bringing a Sum 
of my into Court, the Proceedings in an Action of Ezectment ſhall be 

ſtayed. Beat he 23 IR 
„b. 200. . 42+ If an Action of Ejectment be brought n the Forfeiture of a 
_ pre Leaſe for Non-payment of Rent, the Lee? if Je wei make Oat h chat 
his Leaſe is not expired, may have a Rule that, upon bringing into Court 
the Rent which is in Artear, the Proceedings ſhall be layed, © | 


43. By 


mr COURT vron THz Copa, RULE: (P) | 
' "44, By che / Geb. 2. c. 20, pur. f: it is enacted, „That where any - 
1 W Ejectment ſhall be brought, by iny Mortgagee ot Mort Sr 
t his, her or their Heirs, Executors, Admimftratory or Affigos, for the Re- 
« covery of the Poſſeſſion of any mortgaged Lands, Tenements or Here- 
« ditaments, and no Suit ſhall be then depending in any Court of Equity 
„ in that Part of Great Britain called England, for the foreclofing or re- 


„ deeming of ſuch martgaged Lands, Tenements or Hereditaments ; if I 


« the Perſon or Perfons, having Right to redeem ſuch mortgaged Lands, 
« Tenements or Hereditaments, and who ſhall become Defendant or De- 
« fendants in ſuch Action, ſhall bring into Court alk the principal Monies, 
e and Intereſt and Coſts, ſuch Money for Principal, Intereſt and Cofts, to 
« be aſcertained oy the Court where ſuch Action ſhall be depending, or 
« by the proper Officer to be by ſuch Court appointed for that ſe, 
« the Monies ſo brought into Court ſhall be taken to be a full Satisfa&tion 


of ſuch Mortgage, and the Court ſhall diſcharge every fuch Mortgagar 
« or Defendant of the ſame.” x ö Nenne 
44. But by par. 3. it is provided, That this Act ſhall not extend to an 
« Caſe, where the Perſon or Perſons, agaiaſt whom the Redemption ſh 
« be prayed, ſhall by Writing under his, her or their Hands, or the” Hands 
* of his, her or their Attorney, Agent or Solicitor, to be delivered before 
&« the Money ſhall be brought into ſuch Court of Law, to the Attorney 
« or Solicitor for the other Side, inſiſt that the Party praying a Redem 
« tion has not a Right to redeem, or that the Premiſſes are chargeable 
« with other principal Sums, than what appear on the Face of the Mort- 
« gage, or ſhall be admitted on the other Side; nor to any Caſe, where 
« the Right of Redemption to the mortgaged Lands and Premiſſes in 
« Queſtion ſhall be controverted by different Defendants.” ow 


6. In an Action againſt a Juſtice of the 13 on the Account of ſome- 
| a thing done in the Execution of his Office. 


| | 83 

45. By the 24 Geo. 2. c. 44. par. 2. it is enacted, * That it ſhall be law- 
* ful for any Jultice of the Peace, within one Calendar Month after bein 
ſerved with a Notice, that ſome Writ is intended to be ſued out aaf 
© him, or that a Copy of ſome Proceſs is intended to be ſerved upon him, 
« for ſomething done in the Execution of his Office, to tender Amends 
© to the Party complaining, or to his or her Attorney; and in Caſe the 
* ſame be not accepted, to plead ſuch Tender in Bar to any Action to be 
© brought on ſuch Writ or Proceſs, together with the Plea of Not guilty, ' 
* and any other Plea with the Leave of the Court; and if. upon, Iffue 
„ joined the Jury ſhall find the Amends ſo tendered ſufficient, then they 
n ſhall give a Verdict for the Defendant ; and in ſuch Caſe, or in Caſe the 
% Plaintiff ſhall become nonſuit or diſcontinue his Action, or in Caſe Judg- 
* ment ſhall be given for ſuch Defendant upon a Demurrer, fuch Juſtice, 
© ſhall be intitled to the like Coſts, as he would have been intitled unto, 
« in Caſe he had pleaded the General Iſſue only.” bs 

46. By the ſame Statute, par- 4. it is enacted, That if the Juſtice 
* ſhall neglect to tender any Aniends, or ſhall. have tendered inſufficient 
« Amends, before the Action is brought, it ſhall be lawful for him, with 
Leave of the Court, at, any Time before Iſſue joined, to pay into Court 
* ſuch Money as he ſhall ſee fit; whereupon ſuch Proceedings, Orders 
« and Judgments ſhall be had, made and given, as in other Actions where- 
« in the Defendant is allowed to pay Money into Court.“ 2 

47. It is not neceſſary, that the Party, who pleads a Tender upon this 
Statute, ſhall bring the Money into Court: But as the other Party, who 
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re pa 2, cepted ; and the injured Party, without having made any Demand of the 
in = "5% Money after the Refuſal to accept thereof, brought an Action. The Plain- 
ff being afterwards deſirous of accepting the Money which had been ten- 


z - ö 


: 


; has once refuſed to accept be Amends which has been tendered, would 
for Want of this have no Satisfaction for the Injury received, the Court of 


King's Bench, have taken the following Method of preventing this Hard- 


; . ſhip. | = 1 VE EE he 2 dA 
MS. Rep. 48. A Juſtice of the Peace, upon receiving Notice that an Action would 
Lawrence be commenced againſt him, had tendered ten Guineas. This was not ac- 


dered, the Court of King's Bench made a Rule, for the Defendant to ſhew 
Cauſe, why. upon the Plaintiff's diſcontinuing the Aion, and paying the 
Defendant his Coſts ſubſequent to the Tender, the Defendant, ſhould not 
pay the ten Guineas to the Plaintiff. And by Lord Mansfield, Chief Juſtice, 
lt muſt have been the Intention of the Legiſlature, that Amends to the 
Party injured ſhould be made as well as tendered. Cauſe was afterwards 
ſhewn againſt the Rule: But it was made abſolute. - | 5 


7. In an Action of Replevin; / 
/ 49 It is in the general true, that Money cannot be brought into Court 


- Upon the common Rule in an Action of Replevin. | 
Salk. 39. 50. But if the Defendant in an Action of Repleyin avow for Rent in 
7 Mod. 141. Arrear, the Plaintiff may bring Money into Court upon the common 

Rule. 10 | | 

Lutw.1594 5. In an Action of Replevin, the Defendant avowed the taking of the 
Allen v. Cattle Damage-feaſant. The Plaintiff im his Replication diſclaimed Title, 
Bayley- and pleaded ; that his Cattle entered into the Defendant's Ground againft 
. his Will, and did Damage; and that after impounaing them, but before 
5 Rep 76. the Action was brought, he tendered ſufficient Amends. Upon a De- 
murrer Judgment was given for the Defendant. ' And by the Court 
The Statute of the 21 Fa. 1. extends only to Actions of Treſpaſs 
Duare clauſum fregit, and not to Actions of Replevin, which remain 
as they were at the common Law. Conſequently the Tender in this 
Caſe was not good, becauſe it was not made before the Cattle were im- 
pounded. b 


Ms. ; ; * . | F | DV | | 1 
cep. 52. Upon a Motion, for Leave to bring Money into Court upon the 
Om ys common Rule in an Action of Replevin, it appeared, that after the im- 


Hil.r4 G.z. Pounding of the Catile, which had been diſtrained Damage-feaſant, but 
in C. B. before the Action was brought, more Money had been tendered by the 
| Plaintiff, ' than the Damage by the Admiſſion of the Defendant did 
amount to; and the Queſtion was, whether this Caſe be within the 21 7a. 

1. c. 16. It was holden that it is not. Ard by the Court—As the Leave 

to bring Money into Court, is by that Statute only given in an Action of 
Treſpaſs Quare e fregit, it cannot be extended to any other Action. 

y Rep. 147. 3. After the Right of diſtraining Cattle às Damage feaſant, has been 


tried in an Action of Replevin, the Plaintiff, notwithſtanding there be 
Judgment for the Defendant, may tender the Hamages; and if the Cattle 
ie not thereupon delivered, he may maintain an Action of Detinue for 
them : 1 wo 
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ro COURT vrox Tut common RULE; { 
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JJC wn 
54. A, Tender cant. be made, zt the denne Law in Satisfaction of Bro. Trp 
a Treſpals. | . 2 Sat rien 5 
55. 57 the 21 Ja. 1. c. 16. par. 5. it is enacted, yl That in all Actions of 
© Treſpals Quare clauſum fregit, wherein the Defendant or Defendants 
& ſhall diſclaim Title to the Land, in which the Treſpaſs is ſuppoſed. to be 
done, and the Treſpaſs be by Negligence or involuntary, the IDefend- - 
ant or Defendants ſhall be admitted to plead a Diſclaimer, and that the 
© Treſpaſs was by Negligence or involuntary, and à Tender of ſufficient 
Amends before the Action brought, whereupon vr upon; fome of them 
« the Plaintiff or Plaintiffs ſhall be enforced to join Iflue,”?  -. At. toy; 
56. In an Action of Treſpaſs for breaking 855 Plaintiff's Cloſe, and mow- 3 Lev. 37: 
ing his Banlk, the Defendant after diſclaiming Title pleaded, that he had a - rmur Ang 
Baulk adjoining to the Plaintiff's; and that in mowing his own Baulk he had | 
involuntary, and by Miſtake, mowed ſome of the Graſs growing upon the 
Plaintiff's Baulk, intending only to mow the Graſs growing upon his own 
Banlk ; and that before the Iſſuing of the Writ he had tendered to the 
Plaintiff two Shillings in Satisfaction; and that this was a ſufficient Amends. 
Upon a Demurrer to this Plea, Judgment was for the Plaintiff, And by 
the Court—The AQ in this Caſe appears to have been voluntary, and 
the Intention of the Defendant, which could not be kuown, was not tra- 7 
verſable. | 
57. In an Action of Treſpaſs for taking Goods, the Defendant pleaded a Str. 549. 
endet. Upon a Demurrer it was holden, that this Caſe is not within the Pailee'»- 
tatute of the 24 Fa. 1. c. 16. | | Oi". 
58. By the 11 C. 2. c. 19. par. 20. a Tender may be made, before an 
\Ction of Treſpaſs js brought, for any unlawful Act done by a Perſon who 
as diſtrained for Rent juſtly due. ; ar 
59. By the 17 C. 2. c. 38. par. 10. a Tender may be made, before an 
Action of Treſpaſs is brought, for any Irregularity in diſtraining for Money 
juſtly due for the Relief of the Poor. ee i 


OH 


2 EY 
9. In an Adlon of Trover. 


60. In an Action of Trever for Money, the Money may be brought into Str. 142. 
ourt upon the common Rule. | ICE ene. 
61. But if an Action of 'Trover be brought for Goods, the Court will not 155. 4 
allow the Value of the Goods in Money to be brought info Court upon the yy 
ommon Rule: For if this were ſuffered to be done, it would be in the 
Power of the Defendant to ſet a Value upon the Goods of the Plaintiff, | 
62, Nor can the Goods themſelves, for which an Action of Trover has ger, 142. 
deen commenced, be brought into Court upon the common Rule, | Anon. 
63. The Court would not give Leave to bring a Laced Head, for which Str. 822. 
n A of Trover had been commenced, into Court upon the common ago 
Ru 8 : / . . 
64. In an Action of Trover for Pictures, the Court refuſed to let them Str. 119 x. 
de brought into Court upon the common Rule And by the Court— This Olivane v. 
Gion is not to recover the Pictures, but to recover Damages to the Value Perineau. 
hereof ; and the Pictures may not now be in ſo good a Condition, as they 
vere at the Time of the Converſion. | | | 
65. Although the Goods, for the Converſion of which an AQion of 
Lrorer is brought, cannot be brought into Court upon the common _ 
t 
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te Defendant, if the Action be in the Court of Common Pleas, may in 


ſome Caſes have a Rule, that upon bringing the Goods into Court the Pro 
cCeeedings ſhall be ſtayed. | „ 
2 Barn. 229. 66. A Rule was granted by the Court of Common Pleas for the Plaiptif 
Royden v. to ſhew Cauſe, why, upon bringing into Court four new-wrought Dimothy 
Batty. Bed-Curtains, and other Good, pecificd in the Declaration, the Proceed. 
ings ſhould not be ſtayed : But it appearing upon ſhewing Cauſe, that the 
Curtains had been cut, altered and ſcouredz/ and thereby leſſened in their 
Value, the Rule was difcharged. Aud by the Court— The making of 
Rule of this Sort abſolute, is diſcretionaty; and in this Caſe it is not reafon- 
able, to oblige the Plaintiff to take his Goods again. | TH 
1 Barn. 220. 67, If the Goods for the Converſion of which an Action of 'Trover is 
Cooke v. brought are heavy or bulky, the Court of Common Plexs will not make a 
Holgates Rule for bringing them into Court: But will make à Rule upon the 
P Phaintiff,, to ſhew Cauſe why he ſhould not conſent to accept the Goods. 
68. It is not the Practice of the Court of King's Bench to make a Rule, 
that upon bringing into Court the Goods, for the Converfion of which an 
Action of Trover is brought, the Proceedings ſhall be ſtayed. © 
=, 69. This Court did indeed in one Cafe, a few Years ago, make a Ruf 
| | for the Plaintiff to ſhew Cauſe, why the Proceedings ſhould not, upon bring- 
: ing the Thing charged to have been converted into Court, be ſtayed. 
Safer $6. +70. The Book called Memoirs of a Woman of Pleaſure having been lent 
Bowling. the Miſtreſs of the School took it from them, and ſent it to the Bookſeller 
Nith a Requeſt that it might not be lent to her Scholars again. The Book 
being afterwards found in the Poſſeffion of one of the young Ladies, the 
Miſtreſs took it from her and kept it. An Action of Trover being there. 
upon brought, the Court of King's Bench made a Rule for the Plaintiff, to 
ſhew Cauſe why, upon bringing the Book into Court, the Proceeding 
ſhould not be ſtayed. | * 
Sayer 120. 71. But in another Caſe in the ſame Court, wherein a Motion was made 
Harding v. upon the Authority of the laſt Caſe, that the Proceedings in an Action u 
Wilkir., 'Trover might be ſtayed, upon bringing into Court a Gold Watch and t 
Diamond Ring, for the Converſion of which it had been commenced, no 
Rule was made, And by Wright Juſtice, ( Lee, Chief Juſtice, being abſent) 
| Alt has been ſaid, that in the Caſe of Catling v. Bosoling, in this Court,: 
| ; Rule, was made to ſhew Cauſe: why, upon bringing a Book into Court, the 
' Proceeding in an Action of Trover ſhould not be ſtayed ; But the Rule iv 
- ſhew Cauſe in that Caſe, which was made upon the particular Circumſtance 
of the Caſe, was contrary to the Courſe of the Court, and we never hear 
any more of that Rule. | | 1 9 
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Eſtate 


ſtrained by coupling another Word with it. 
This is ſometimes done by a Word which denotes the Duration of the 


n Fee- ſimple. | 
At other Times He Word: Fe is coupled with a Word pointi out 


of Court-Roll, it is called Penure by Copy of Court-Roll. 


he Service by which the Eſtate is holden: As if a Man hold by Knight's 
Service, it is called Tenure by Knight's Service. 


and under other proper Titles. 


fy 
At preſent the Deſign is to treat of Tannre by Service. 


This ſhall be done under the following Heads: 


A) Ok Tenure b Service, in the general. | 
B: By what Service an Eſtate map be olden. 


may be extinguiſhed. 
D) Df whom an Eſtate map be holden, and in 


Servtce, by which it is holden, 
E) Df Tenure in Capite. 

k) Of Tenure in Frank⸗Almoign. 
G) Ok Tenure by Divine Service. 
HY Of Tenure by Knight's Service, 
I) Df Tenure bp Eſcuage, 

K) Df Tenure by Grand Serjeanty. 
I.) Df Tenure by Petit Serjeantp. 
M) Df Tenure by Caſtle Guard. 
N) Df Tenure by Coznage. 

9 Df Tenure in Burgage. 


* 
< 


Q) Df Tenure in Socage. 
XL vor. V. Ee brat ECT -203 | 


NDER- "the Word Tone Th included every Holaing Sv RY 
But the Signification of this Word, which is very extenlive; is frequently 5 


he Inftrament by which the Eſtate is holden; As if the holding a -opy 
At other Times the Word Tenure is coupled with a Word which ſhews | 


That Kind of Tenure, which takes its Denominatibn from the Duration b 
of the Eſtate holden, has been treated of under the Title Z/ate in Ferm 


c) How a Service, by which an Eltate — 


what Taſes an Alteration — be made in the | 


) Df Tenure in Uillainage, : l | 


Eſtate holden: As if a Man hold to himſelf and his Heirs, it is called Tenure f Wea? 


Tenire by Copy of Court-Roll has been treated of under the Title Pa 


a woe” s% 
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(aA) Of Tenure by Service in che general. 

1 Inft. 1, 9, 1. L VERY corporeal Eſtate lies in Tenure by Service; nay, every ſuch 
23, 47» 93» Eftate which is in the Poſſeſſion of a Subject, muſt actually be in 
| 3 Tenure by Service: For by the Law of England no Eſtate can be allodial 

* . the proper Senſe of this Word: but muſt be holden of ſome Perſon. 

1 Inſt. 1. 2. Tenants in Fee - ſimple are indeed frequently called, in Dome/day Bool, 
| Allodarii : But this, which is an inaccurate. Expreſſion, does only mean, 
| that ſuch Tenants have as large an Eſtate as Subjects can have | 
1 Inft. 47, 3. It is in the general true that an incorporeal Eſtate holden bf a Subject, 

98,142,144. does not lie in Tenure; for Tenure cannot be without ſome Service; and 
Bro. Tend. to every Service, except that which is due by Tenure in Frank-Almoign, 
pra. pl. 7s. Diſtreſs is incident: But as there is not in an incorporeal Eſtate any Thing, 
: upon which the Lord to whom the Service is due can enter and diſtrain, in 
Caſe it be not performed, it follows, that an incorporeal Eſtate does lie in 


* 


i „„ - 5760 5 | OT 8 7 
8 Rep. 3. 4. A Fair does not lie in Tenure; becauſe the Grantor has no Remedy bY 
Jewi 'sCaſe, hy Diſtreſs, for a Service reſerved in the Grant .of the Fair. 


Bro. Tend. 5. An Advowſon appendant to a Manor does not lie in Tenure: For as Yau 

"pl. 34. ' ſuch Advowſon is appendant to the whole Manor, the Grantor cannot 
2 Inſt. 142, enter, and make Diſtreſs, upon any one Part of the Manor for the Service 
144  * reſerved. | | 1 


6. But an incorporeal Eſtate holden immediately of the Crown does lie 
pl.18.pl.34. in Tenure; for the King has by his Prerogative a Power of diftraining, in 
1 Inſt. 47. any Part of his Tenant's Land, for the Services reſerved in the Grant of the 

incorporeal Eſtate. | 


- Bro. Tend 


7. And in ſome Caſes an incorporeal Eſtate does, although it be holden of , 

-  & SubjeQ lie in Tenure. © | ou an 

I Init. 477 8. The Veſture or Herbage of Land lies in Tenüre; for a Diſtreſs may wy 

5 3 the Land, for the Service reſerved in the Grant of the Veſture or eret 

erbage. | ge | | 

Bro. Tend. 9. It ſeems to be the better Opinion, that an Advowſon in Groſs lies A 

pl. 4. in Tenure; becauſe the Grantor may diſtrain upon the Glebe, if any Beaſt f th 

I luſt, 144. of 0 1 Patron be there, for the Service reſerved in the Grant of the Ad- AD 
vowlon. 1 5 1 5 | I | 

1 Rep. 62. 10. A Reverſion and a Remainder are both incorporeal Eſtates; yet both 85 

' Capel's lie in Tenure: For although the Grantor has no Remedy for the Service Pa 

Caſe. reſerved, during the Continuance of the.particular Eſtate, he may, as ſoon 5 

2 Inſt. 47, as this is determined, diſtrain for the Service, and, if it be a pecuniary one, C 

- 344 _ for the Arrear thereof. 4p | . X 

Bro. Diſtr. | i; | 3 | 10 

pl. 47. | e 6 14 | ear pre 

Perk. ea 1 55 . reat 

2 Il 

: : & : 225 * N Cl 

(B) By what Service an Eſtate may be Holden. We 

4 ; 3 : 4, 164 8 2 ? rd 

' x inſt, 142. 1. TF a Thing which lay in Render, and which would have bien profitable e 1 


Bro. Tend. to the Feoffor, had at | ty 
VVT 

Bro. Tend. 2. And although no Proſit, from the Thing reſerved, would have ac. 

pl 50. pl. crued directly to the Feoffor; yet if from the ee Beneſit would 

99. have! ariſen to the Public, the Thing reſerved would have been a good 

| 8 a | Service; 


* K N VU R X. 4B) 8 
Service; for whatever is beneficial to the Public, is in ſome Degree profita- 
ble to every Perſon. 3 3 ä 

3. But if the Reſervation in a Feoffment had been of a Thing beneficial Bro. Ten. 
only to a Stranger, this would not have been a good Service: ' Becauſe no Pl. x09. 
Profit would have accrued therefrom to the Feoftor. r. | 

4. The Reſervation of a Thing, which lay in Prender, would [not at the 
ommon Law have been a good Service. | 48 : 

5. If one Man had infeoffed another of Land, reſerving to himſelf Com- 1 Inſt. 242, 
non for four Beaſts in the Land, this would not have been a good Service: Perk.f, 702. 
Becauſe the Feoffor could npt have had the Thing reſerved but by his o nn + 
Act; and that which a Man does for himſelf cannot with Propriety be cal- 
da Service. | N N . 4 S - 

6. No Right to a Service could, even at the common Law, have been 

cquired after an Eſtate had been granted: For nothing could be due as a 

Service but by Reſervation; and the Perſon who had once parted with the 

whole of an Eſtate could not afterwards reſerve to himſelf any Thing out 

df it. 4 0 N ST . 25 
7. If a Man had holden an Acre of Land of J. S. by Suit of Court at his 


1 


Fi 5 
anor of 4. and F. S. who was alſo ſeiſed of the. Manor of B. had agreed 2 * ' 


ith a Tenant, that inftead of doing Suit of Court at his Manor of A. he Bro. Ten. 
hould do it at his Manor of B. J. S. would not have thereby acquired a Bl. 66. 
Right to Sit of Court at his Manor of B. for this would have been an in- Ia. Sor. 
lirect Way of reſerving a new Service as to his Manor of B. which ſo long 
s the Eſtate formerly granted continued, the Lord had no Power to do. : 
8. If Land had been holden by a Rent of twenty Shillings, and the Lord Bro. Ten. 
tad agreed with the Tenant to accept a Hawk, inſtead of the Rent, the pl. 49. 
ord could never have demanded the Hawk as a Service: Becauſe it was * aſt. 30s, 
ot reſerved in the Grant of the Land. „„ f 
9. Since the Statute of Quia emptores terrarum the ancient Services muſt 28 F. t. .. 
reſerved, in every Conveyance by which a Fee paſſes, and only theſe © 1. 
an be reſerved; For by this Statute, after reciting, that the Purchaſers of 
ands and Tenements, of the Fees of great Men and other Lords, have 
eretofore entered into their Fees to the Prejudice of the Lords to whom 
e Freehold Tenants of ſuch great Men od other great Lords have ſold 
eir Lands and Tenements, to be holden in Fee of their Feoffors, and not 
f the Chief Lords of the Fees, whereby the ſame Chief Lords have many 
imes loſt their Eſcheats, Marriages and Wardfhips, of Lands belonging 
d their Fees; it is enacted, *©* "I hat from henceforth it ſhall be lawful. to 
every Freeman, to ſell at his own Pleaſure his Lands or 'Tenements, or 
Part of them, ſo that the Feoffee ſhall hold the ſame Lands or Tenements, 
or Part of them, of the Chief Lord of the Fee, by ſuch Services and 
Cuſtoms as' his Feoffor held them before.” ; 
10, But by the 1 & 2 Ph. & M. c. 8. par. 54. This Statute, fo far as 
prevented the reſerving ſuch new Services, as could be reſerved in the 
— of Tenure in Frank-Almoign, or Tenure by Divine Service, is 
11. As the Statute of Quia emplores terrarum was made for the Advantage Fitz. N. B. 
Chief Lords, the King may diſpenſe with it, and licence his Tenant to 221+ | 
ſerve any new Service. No other Lord can do this, by Reaſon of the _— 
ing's Intereſt as Lord Paramount: But the King and the Meſne Lord or 1 30. 
ords may together diſpenſe with this Statute, and grant ſuch a Licence tio 
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e Tenant paravail. 
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| © *(©) How a Service, by which an Eftate is holden, 
| : e OY be extinguiched. 1% oh 


1 


\ 5 1 Tait. 305, 1.1 8 VERY Lord may extin iſh Part of the Whole of a Service by 

5 "5h Ter, which Land is holden, either by a Releaſe in Fact or a Releaſe in 
pl. 71. ; Law. L : Y] i | » os f | 4 N js , $ . 

Perk. f. 71. 3 3 te 3 3 ER 

| 2. There is a material Difference as to the Releaſing of a Service, be. 


5 ' tiwixt a Releaſe in Fact, and a Releaſe in Law. | 55 
Perk. . 21. z. If two Acres of Land are holden by one Service, and the Lord by 
Deed releaſe all his Right to the Service as to one Acre, this is an Extin- 

| 1 75 - __ guiſhment of the Service as to both Acres. ee eee 
Perk. f. 71. 4. But if two Acres of Land are holden by one Service, and one of them * 
be purchaſed by the Lord, this, although it be a Releaſe in. Law of the 
gervice as to that Acre, does not extinguiſh the whole Service; but the of 
+» + | Service, in Caſe it be Rent or any Thing which is ſeverable, ſhg}t he appor- 

tioned: _ | 

Bro. Suit, | 5. If however the Service, by which two Acres of Land are holden, be wit 


Bro. Ten. 6. If one of two Acres, which are holden. by a Service that is not ſevers 
aro ble, come to the Lord by Deſcent, no Part of the Service, becauſe this 
k. . 71. Acre does not come to him by his own Act but by Act of Law, is extin- Lo 

: guiſhed: But the other Acre is ſtill liable to the whole Service. 
Perk, f. 51. 7. If two Aeres are holden by one Service, and the Lord diſſeiſe the 
| Tenant of one Acre, the whole S:rvice is ſuſpended; for although one PA 
oſ a Service, which is ſeverable, may be extinguiſhed by a Releaſe in Law, ady; 
> 4 and the other Part may remain, a Service can-never be ſuſpended as to Part, Me. 
and remain as to other Part of the ſame Tenancy. | 


by 


4 


2 Rep. 52. 8. At the common Law, if the Fee of an Eſtate came to the Crown by in | 
— 4 1555 Gift, Purchaſe or Forfeiture, all the Services by which it was holden weit ther 
6 Rep. 5; extinguiſhed, and it might afterwards be granted to be holden by ou 
2 Roll. Abr. Service. 5 | | 
514. | | 5 Th = 
here 9. But by the 7 E. 4. c. 5. it is enacted, that every Eſtate holden of 1 
common Perſgn, which ſhall-come to the Hands of the King by Reaſon dane 
an Attainder of High Treaſon, and be afterwards granted by the King uf em: 
any Perſon, ſhall, from the Tire of the Grant, be holden by the ſame Se-W'"* 
 — ._ vices as if no Attainder had been. 5 | 
i 1 Lo - = in _=_ mow e that if a Lord become ſeiſed in Fee of u heir 
pl- 46. „ Eſtate holden of himſelf, the Service by which it was holden is extinguithed ore 
Part; 6. 89. by the Unity of Poſſeſſion. 4 ; "IM 
| "Perk, 1.89. 11. But if a Tenant infeoff his Lord of the Tenancy, upon Condition 
the Service is only ſuſpended ;; for, if the Condition be broken, and the Te 
nant enter, it ſhall be revived: But, if before the Entry of the Tenant the 
Lord infeoff a Stranger, the Service is extinguiſhed ; and, although the 
firſt Agro v1 ag 4 a enter .for —_ - 5 Aaron it ſhall never if 
revived; becaule the Lenancy was, nt of the 8 i 
r 1 "FE 
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(o Of whom an Eſtate may be holden, and in 
what Caſe an Alteration map be made, in the 
Service by which it is holden. 


| E VERY Eſtate which lies in Tenure, is by the Law of England h6lden , | af. N I 
immediately or mediately of the King, who is Lord Paramount to all 23, 47, 93. 
other Lords. 98 2 oat." ao. 
2. Every other Lord, of whom an Eſtate is holden, is from his Situation pitz. N B. 
between the King and the Tenant paravail called Meſne Lord; yet, as one 135. 
Manor may be holden of another 3 one Meſne Lord may be Lord | 
Paramount to another Meſne Lord. | he, NE ee 
3. If Lord, Meſne and Tenant are, and the Meſne releaſe to the Tenant, 2 Toft. 502, 
the Tenant ſhall hold of the Lord by the ſame Service as the Meſne held "6h Ten. 
for althqugh the Service due from the Tenant to the Meſae be extinguiſhed Sy Abr 
by the Releaſe, the Tenant has by his own Act put himſelf into the Place 513. . 
of the Meſne. 1 ; 8 | | # N N 1 
4. But where Lord, Meſne and Tenant are, and the Meſnalty is deter- Bro, Ten. 


mined by the Act of God, as by Eſcheat upon the Death of the Meſde pl 27 75 | 


without Heir, the Tenant ſhall. hold of the Lord by the ſame Service as he 2 Ro 
before held of the Meſne: For, although the Seigniory does in this Caſe 57* * 
into the Meſnalty, which is more advantageous for the Lord, be- 


merg 
ak brings him nearer to the Tenancy, the Tenaut ſhall not be thereby 


prejudiced. W — rel 3 
5. So if there be Lord, Meſne and Tenant, and the Meſnalty be determined Bro. Ten. 
by AR of Law, as by Ffcheat for Felony, the Tenant ſhall hold of the 34 


513. 
6. If Lord, two Meſnes and Tenants are, and the ſecond Meſualty come by a loft." 304. 


advantageous for the firſt Meſue, merges into the ſecond; yet the ſecond 5 _— d 
Meſne ſhall hold of the Lord by the ſame Service as the firſt did. A aſs 
7- At the common Law a Man might have aliened his whole Tenancy. 3 Inf. 65. 
in Fee, to be holden of the Lord; but he could not have aliened a Part 
thereof in Fee, to be holden of the Lord; for, as by this Means there 
would have been a Diviſion of the Service, the Lord could not have diſ- Wee. 
trained in the Part ſo. aliened, or the whole thereof, as he might have done 
before the Alienation. A . 
8. But a Man might at the common Law have aliened a Part of his Te- a inſt. 65. 
nancy in Fee, ta be holden. of himſelf: For, as the Service would rg Wer Page 
remained intire, the Lord could have diſtrained in the remaining Part ſor K 
he Whole thereof. ned | 5 . 
9. In conſequence of this Liberty, many Tenants did alien ſo much of _ 
heir Tenahcies, that there was not enough left, to anſwer to the reſpectie 
ords for the Services due ta them. „ ut meas — 
4e the Sake en J. Stop to this Price which was p 


L 4 
= 


ial to the Lord of Tenancy was holden, it was provided by bart. 
lagna Charia, that no Tenant ſhould alien ſo. much of his Fenancy N 


kee. as not to leave ſufficient to anſwer to the Lord for the whole Service. . 


11. As frequent Queſtions aroſe, after the making of this Statute, 28 E. f. 1. 


bether after an Alienation of Part a Sufficiency of the Tenancy was left c. 2. 

o anſwer to the Lord for the whole Service, it was by the Statute of iq a lat. 6g. 
Fiores terrarum enacted, that, if any Tenant hall alien a Part his 3H 
is or Tenement in Fee, the Alience fhall hold the Part fo aliencd im- 


2 


AQ of God or of Law to the firſt Meſne, the fixſt Meſnalty, it being mare a Roll. Abr. 


0 


Lord by the ſame Service as he before held of the Meſne. 2.4.42, Sol ANG. "1 


julie Mages 
32. 
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\ _.. mediately of the Chief Lord of the Fee, and ſhall be forthwith 2 
/ with the Service, for ſo much as pertaineth, or ought to pertain, to the fall 
Chief Lord for ſuch Part, in Proportion to the Quantity of the whole Land 
„„ , IGG Cot 
Bro. Ten! 12. As this Statute, although made aſter the Statute De douis, is confined 
pl. 2 1. pl. 37, to Lands and Tenements of which the Fee is granted, if a Gift in Tail be 
4 > coc. Fade, the Donee ſhall hold of the Donor and not of the Chief Lord; for, 
Rf 8 ſo long as the Revetſion continues in the Donor, the. Donee mult hold d 
OL. him; and the Law will not ſuffer the Donee. to hold both of the Donor and 

df the Chief Lord. 1 eee fe Oy 

I inſt. 23. 13. But if a Baron, ſeiſed in Fee of an Inheritance in the Right of hi 
A 2 Inſt. 503. Feme, make a Gift in Tail, the Donee ſhall not hold of the Baron, bute 
the Lord of whom the Feme held; becauſe” the Baron had nothing but i 

the Right of the Feme. 33 
14. Notwithſtanding the Statute of Quia emftoret terrarum ſpeaks only 


Fa i 
- 4 4 
# 
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7 mw mY of Eflates in Fee. ſimple, yet ib a Gift is made to A. for Life or in Tai, =; 
with Remainder to B. in Fee, the Tenant for Life or in Tail ſhall hold d p. 
tdbe Chief Lord; for as the whole Fee is departed with by the Dong, * 
gnmeither of the Donecs can hold of the Donor, and conſequently both mul uo 
'- holdof the qu wu . 1 | : oi 3 is 

* 15. As a Man ſeiſed of two Manors might, before the Statute of Nie 4 

| ter = "th terrarum, by a Feoffment in Fee, ſo he may now, by a Gift in ob 

| Tail, convey a Parcel of one Manor and a Parcel of the other, to be hold ih, 
ol himſelf as one” Tenancy of the fame Service; and the Service ſhall pF 
"ſuch Caſe be regardant to both Manors. e e e e ey TIO Gr 

be E ö 5 2 * pret 
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mY. $2. 0.3); 0) 5 e f . 122 fp 
306. 5 (F) Ok Tenure in Capite. 


2 log. 108. 1. E, VERY Eſlate is holden of the Perſon, of him of whom the Eftate 
Bro. Ten *— is holden, or of ſome Honour or Manor of which that Perſon i 
pl 6. pl. % ſeiſed. 15 2 5 

x laſt. 18 2. Every Holding of the Perfon is, to ſpeak with Propriety, a Tenur 
kro. lend. in Capite But only Tenure of the King's Perſon has been by Way of En" I 
Pl. 47. pl. 50. nence ſo called; fot wherever the Holding was of the Perſon of a Subjcd, 
7; 25 it was called Tenure in Groſs, to diftinguiſh it from 'Ture of a Manor. 
Mad. Hiſt, 3. Tenure in Capite ſeems not to have been well under ſtood; either by 
Th. 43a, Mr. Selden or Sir Henry Spelman ; for both of them, as appears plainly fron 
433. ſome Paſſages in their Works, were of Opinion, that cvery 'Tenure in Call 
ns Teuure by Barony. _ - | of 
; Mad Hit, 4“ It is very true, that about the Time of Henry the Second, moſt oft 
© Exch. 432, King's Tenants in Capie were real or reputed Barons: But this was nd 
433. owing to their being Tenants in 'Capite, but to the Largeneſs of the Sci 
niories which they held of the King. | | 
1 Inſt. 108. 5. It is alſo true, that in ancient Times every one, who held by Barony 
2 Inſt. 7. was a Tenant in Capite; but the Converſe of this Propofition, that even 


* 


— 2 — — — * 


| _ am. Tenant in Capite was a Tenant by Barony, is not true: And upon E Is 
by oC; Ae amination it be found, that by Tenure in Capite nothing more was meu erete 


Joz. ” than a Holding of the Perſon of the King z and that, ſo far from its beiaf 
5 confined to a Tenure by Barony, a Man might have holden of the Peri 
of the Kitty by Knight's Service, Socage or any other 'Tenure, as wel 


" EILEZED 


by Barony. . | 1 Tura 

9 Rep 123, 6, At the Common Law, Tenure in Capite was, in the general, oi Kir 

Lowe Cale ſeparable from a Holding of the Perſon of the King, that if Land or nd if 

8 * Ten. ment was granted by the King, to hald of his Perlos, the Grantee althe 15 
3. „ ˙ Q W ] ee. R.- 3 141 256 & « 


, hs 5 
= * % . g 1 


1 
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Tenure was molt adyantageous for. the King 2 
7. If the King bad purchaſed Land or Tenement of a Subject, and had Bro. Ten. 

afterwards granted it, to be holden. of his Perſon, without "reſerving. any pl. 99 

Service, this Grant would have created à Tenure in Capit m.. * 


reer. 


thereof had come thereby to him, and the King, after being ſeiſed of the Bro. THE 
Manor, had enfeoffed. any Perſon of it, to be holden. of his Perſon, the pl. r 
Feoſſee would, although no Service was reſerved, have been Tenant - in 2 Rall Abe. 
Ca te. 99 N | ; "4 2 305. 
5 But in ſome Caſes a Grant, to hold of the Perſon. of the King, did 
not, even at the common Law, create a Tenure in Capite, + +, © / 
10. If an Honour had been ſeiſed into the King's Hands, and a Manor 2 Inſt. 64. 
holden thereof had eſcheated to him, as of a common Eſcheat, and the Bro. Ten. 
King, after being ſeiſed of the Manor, had granted it to be holden of his Pl. 9. 


was before holden z becauſe ibis was not a Forfciture 10 ile King in King, *** 
but an Eſchcat to him as Lord. | 0 * 

11. So if Land or Tenement, holden of a Meſne Lord, had come to the 6 Rey. b. 
King by Forfeiture for High Treaſon, and the King, after being ſeiſed Molyn's 
thereof, had granted it to F. S. Tenendum de nolis, heredibus Hy - Caſe, 
rilus noftris, et aliis Capitalibus Domini feodi illius, per ſervitig inde debita Bro. Ten. 
et de jure conſue a, J. S. would not have been Tenant in Capite for b 
Grant the Tenure of the Meſne Lord, as well as that of the King as ſu- 502. 
preme Lord, would have been revived, Ss: s 

12. An End was put to many Diſtinctions concerning Tenure in ,Capite, 1 E. 6.c. 4. 


of Edward the Sixth, it being therEby enacted, * That ſuch Honours, 


« Caſtles, Manors, Lands, Tenements or other ner e which 
mM 


* now are or hereafter ſhall be holden of the King, hit Heirs or Suc- 


% 


at « ceffors, which did come to the King, or his Noble Anceſtors, or \Ere- 
n #fter ſhall come to the King his Heirs or Succeſſors by any Attainc „ TA 


« Conviction, Outlawry or Surrender, ſha!l not from 0 e 2d- 10 
* judged, deemed or conſtrued, to be holden in Capite; any Ambiguity, 544: 
* Doubt or Queſtion, heretofore moved to the contrary notwithitand- | 
ing.“ | . . OE ca * N 
13. It is ſaid in ſome Books, that, at the common Law, every Holding . Ing. 77. 
ff the King, as af an Honour, was a Tenure in Capite. 3 TEL Fitz. N. B. 
A ah AM 


* — 


OT of $-30- 509323 a r nc e 
14- But, it ſcems to be the better Opinion, that no Grant, to bold of the 2 lag. G. 
King as of an Honour, did, even at the Common Law, create a/Tenure in Bro. Ten. 
apie; and that Magna Charta is not introductite of any. new Law as pl. 61. pl. 


o this Matter, but declaratory of the Common Law.. + . 19% "6 
- ; ; - W. ö - 425181 7 30 c ” : C3 


15. It is indeed trye in Fakt, chat divers Lands and Tenements Were Bro. Ten. 
teretofure holden of the King in Capite, as of certain Honours, and par- led. 
icularly as of the Honour of Lancafter : But this is calily to be accounted 885 
or 8 5 | 1599 r 


16, As ſome Honours, and particularly that of Lancafter, had heretofore 2 Roll. Abe. 
/ura regalia annexed to them, the. Perſon ſeiſed of ſuch an Honour, being 593- 

Kind of petty King, might very well have created a Tenure in Capie; 7 
nd if Lands or Tenements were once holden of ſuch an Honour in — 
ey would, if the Honour came afterwards into the Hangs i 40 
holden of him in "Capite, as of that Honour, | 


5] 2 
+2 


17. Every 


£ | | | % 142 0 [ W wy * * N FB 2 * 3 I x | 
no Service was reſerved, would have been Tenant in Capite: becauſe this NS 


8. If an Honour had been forfeited to the King, and, Manor holden 1 l. 


which prevailed at the common Law, by a Statute made in the firſt Vear . 


Perſon, the Grantee would have held it by the ſame Service as the Manor Noll Abr. 


bl. 3. 
y this 2 Roll. Abr. 


. r * * n 
1 Inſt. * 15. Every Tenant in Capit we muſt originally have been created by 
2 Roll Abr. King, or by a Perſon pot d of Jurt regala 5 for no Tenure, TE 
Dar 12 was originally created by a SubjeQ,! "could. ee becothe * 1 enure in 
| : "Cp 

2 Roll. Abr. . If a Pringe of the Blobd1 had erihes: Lied: or fie to be holden 
2 85 ol bis Perſon, this, although be after wwards fucceeded to the Crown, wow 

. not have become a Tenure in Capite. 
x tot, 108. 19. If a Tenant bad hoklen of the Pat of Mette. Lord, dd dhe 
2 Koll. Abr r. Seigniory of the Meſne Lord had been forfeited to the King for Hiph 
El. Bo. N the Tenure, although the Folding would from thegceforth haw 
t hore of ch Perſon of the King) would not "have become a Temire 

0 e. 

mo A Tenant in Capite, beſides being liable to E Verdiets wi Fruit 
25 * the particular Tenure by which he held, woes moreover liable, on, the 
: by 5 Acecount of his Tenure in en to a Fine for Alteration, and to Prime 


* x 


Seiſin. F | 
5 31. But by Hers Ber 2c. 1 1 1. eng in Capite was changed * 
5 1 Tenure in Common Socage, and all Perſons, who before held i in e 


5 50 vere diſcharged of a Fine wn Sema, as Da 


72 : 8) Ot Tenure in | Srank-aimoign, 


FRE $iivices by which Ef as may be holden, 3 are ſometimes 85 
Ne at oiber Times Temporal. 
res by Spiritual Services are mos Tenure i in Frank- -Almoign 

ly 1 Dine Service. 
" W-. No Pe 


nures. 
1 Inſt. 93. 4. 109801 in W is where [an Ecalkattic va Lind ef 
| Lind. g6 on. a Lord, without any Service br annexed to the T EnLre. _ 


$3341.24 * 


2 A. the Divine Service, which ought of Right to be Pan, [ 
never aſcertained by the Deed creating a Tenure in Frank-Almoi; 
LAY - Diſtreſs can be made, although it be not performed; But if the Be Dj 

2 5 Service, which of Right ought to be performed, be not performed, tht 

Ordinary or Viſitor may puniſh the Tenant for the Default. 

abs 6. An Eccleſiaſtic who holds in Frank-Almoign is bound of Right Di 

Hot 4 . make Oriſons, to ſay Prayers, or Maſſes, or to perform other Divine Servich 

e for the Soul of the Grantor, and for the Souls of ſuch Heirs of the Grants 
55 das are dead, and for the e and good Life of ſuch Heirs of tht 
| Grantor as are living. 

7. As the Manner of celebra Divine Service has been altered by & 

vers Statutes, it is ſufficient, if a Tenant in Frank. Almoign perform ſuc 

Dieiae Hyg 25 he Ke now. lawfully perform. 

2 . 8. As no enement can be holden i in Frank-Almoizn, exc} 
+ loft. 302, of the original 1 4. and s Heirs, | a Stop was put to the Creation 
11 1. fl. 1. this Tenure by the Statute of Puia emptores terrarum : It being there 

ee enafted, that the Grantee of an Eſtate in Fee, in any Bat py, x 
all eee Chief Lord af the Fee, by RT RET as 


| 


El 3025 & 2 of Fb. & M. A 2 
9. But b 1 2 4 Lai ent 
„eee fle. | 


10. 
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10. A Grant to held in Frank- Alwoign does fo entirely exelude all tem- Inſt. 93, 
ral Services, that Fealty, which is ineident to every other Tenure, is not 
cident to that in Frank -Almoign. d Wet 9 
11. But if a Tenant in Frank-Almoign. alien his Land or Tenement in 1Inſt. 98,99. 
e, to be holden of the Lord by the fame Services as he held, the Alienee 2 loſt. $04. * 
though he be an Eccleſiaſtie, ſhall hold it by Fealty: For he cannot hold 

Frank-Almoigm becauſe he does not hold of the original Grantor or 
> Heirs ; and, as every Tenant, except Tenant in Frank-Almoign, muſt 
1d by ſome Service, the Law creates a Tenure by Fealty; becauſe this 
nure, Fealty being the laſt Service which can be done, is neareſt to the 

«dom of the former Tenure. N Po þ 
12. A Tenant in Frank-Almoign is not only exempted, from all tem- x Inſt. 99, 
ral Services: But the Lord, of whom he holds, is likewiſe bound to ac- 100. 
uit him of every Service and Fruit of Tenure, which any Lord Paramount 
jay demand from the Land/or Tenement holden by this Tenure ; and, 

the Lord, of whom the Tenant in Frank-Almoign holds, do not acquit 
im of every ſuch Service and Fruit, but ſuffer a Difireſs to be made for 
he ſame, he may haye a Writ of Meſne againſt the Lord, and recover 
ama 8 OD e * 

13. By the 12 Car 2. c. 24. par. 7. it is provided, That Tenure in 
rank-Almoigne ſhall not be thereby taken away, nor be ſubject to any 
ther Service, than it was before ſubject to. | a 


1 6 / 
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) Ot Tenure by Divine Serbite. 


0 T by ' Divine Service is in many Reſpects ſo ſimilar to 
1 Tenure in Frank-Almoign, that, inſtead of repeating what was 
aid under the laſt Head, it be ſufficient to point out the Difference 
detwixt the two Tenures, ea a oi * . | | 
2. The Divine Service to be performed by a Tenant by Divine Service 3 
always aſcertained in the Deed creating the Tenure? as that certain wann 
Prayers ſhall be ſaid every Friday in the Year ; which is never done | 
1 the Deed creating a Tenure in Frank-Almoign. | | | | 
3. The Conſequence is, that the Lord may diſtrain, if the Divine Ser- 2 Inſt. 96 
ice be not performed; for wherever a Service due by Tenure is certain, . | 
"me Diſtreſs may be made if it be-not performed. ; — 5 
4. Another Diffeyenoe is, that a Tenant by Divine Service is liable to x laſt. 9). 
ealty, Fealty being ineident to every Service, for the Neglect of which 
Diſtreſs may be made. | | 
| 5. It is not provided by the 12 Car. 2. c. 24. as is done in the Caſe of 
d in Frank-Almoign, that Tenure by Divine Seryice ſhall not be 
{A en away j but this Tenure is not thereby expreſaly taken away. 


* 
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op or Tenure by Knight's Service, 


TENURES by Temporal Services were heretofore very numerous; 

for, before the Statute of Nyia r e a Reſervation 

f any Service, which was profitable to the , would have created a 

enure by that Service. | | | 5 
Ton : * 


10. 


:E ot 2 ob af 
"© **/ 2, The Tenures by Temporal Services which had © acquired diffing 
Names, were Tenure by Knight's Bervice, Tenare by Eſcuage, Tenure h 
Grand Serjeanty, Tenure by Petit Serjeatity, Tenure by Caſtle Guan, 
+ Tenure by Cornage, Tenure in Burgage, Tenure in Villainage, and Tenuy 
in Socage. | „ + Wi 55 
3. Some of theſe Tenures are now taken away ; others of them an 
changed into Tenure in Socage: But as frequent Mention is made of thek 
'Tenures in the Books, it cannot be amiſs to give a ſhort Account of even 
| one of them. | ee e td e ee 
x Inſt. 74. 4. Tenure by Knight's Service was the Holding of an Eſtate by ſom 
corporal Seryice, to be e for the Defence of the Realm, 
F. It will follow from this Definition, that divers Tenures, as 'Tenun 
by Eſcuage and ſome others, were in Reality, notwithſtanding they han 
from the Specialty of the Services to be performed” acquired other Name, 
Tenures by Knight's Service ” VVV 
6. And indeed every corporal Service, which a Tenant was bound to 
perform in War, was, although the Service itſelf was not of a Military 
a Kind, Knight's Service. - Og e 
1 Inſt. 69. 7. Sir Richard  Reckeſley was bound by Tenure to be Yantarius Regi, 
chat is, the King's Running-Footman, when he went into Gaſcony to make 
War, until he had worn out a Pair of Shoes which coſt four Pence. Thu 
Service as it was to be performed when the King went into Gaſcony to make 
] War, was holden to be Knight's Service. 
IInſt. 74,75. 8, Knight's Service was called Chivalry ;. becauſe the Service was far 
the moſt Part to be performed on Horſeback.. _ 
 rinſt.69,74. 9. It was alſo called Servitium forinſecum ; becauſe a Tenant was liabk 
. to this, over and above all other Services which were due to his Lord. 
IInſt. 74,75. 10. It has been alſo called Servitium regale; becauſe it was ultimately 
| due only to the King; for no Lord, although. his Tenant held of him by 
Knight's: Service, could compel the Performance thereof, unleſs the Lot 
was himſelf with the King's Army in actual Service, or had compoundei 
with the King for his own Service. a . 
11. This Seryice was in many Grants expreſgly reſerved; and wben 
this was not done, as it was inſtituted for the Defence of the Realm, even 
Intendment was made to increaſe it as much as poſſible, 1 
9 Rep. 123. 12. Wherever Land or Tenement was granted, and there was not ig the 
Bro. Ten. Grant ſuch a Reſervation as did create a Tenure in Socage, it was conſtant 


Nik 8626 by holden that fuch Land or Tenemens ſhould be bolden by Knight's 86 


11uſt.68,69, 13, Every Tenant liable to this Service, who held ſo much Land a 
*O, 74, 75. amounted to a Knight's Fee, was, upon being ſummoned, bound to come 
2 Toll. Abr. on Horſeback, or to ſend a ſufficient Deputy, well arrayed to any Plac 
L. within the Realm, which was appointed by the King; and every. Tenant 
liable to this Service, who held leſs than a Knight's Fee, was bound v 
contribute, in Proportion to the Eſtate by him holden, to the Expence d 
2 Horſeman, t : i 
rot. 69. 14. The Opinions are different as to the Quantity of Land. which di 
amount to a Knight's Fee: But the better Opinion ſeems to be, that ths 
did not depend upon the Quantity, but upon the Value of the Land; i 
that any Quantity, of the Value of twenty Pounds a Year, did amount toi 

Enight's Fee. 5 5 | | 
11yſt. 35. 15. Knight's Service being inſtituted for the Defence of the Realm, u 
Heir was held to be incapable of performing it before he was twenty-o 
5 Years of Age; and, that he might, during his younger Years, be taught 
Deeds of Chivalry, and virtyous and worthy Seiences, the Lord was dum 
bis Minority to haye the Cuſtody of the Heir, | Oh 
16, Tenants by Knight's Services were in antient Times intitled to &. 
vers Privileges and Exemptions, for the Sake of encouraging them, to * 
the better prepared with Horſes and Arms for the Defence of the King 


\ 


1 
: 


TS NUR x. F 
un: But theſe were loſt many Years before Tenure by Knight's Service | 
wav. | 5 ; T8 85 

17. Rede the Military Service due from a Tenant by Knight's Service, 
was alſo liable to the Services of Homage and Fealty. Fre Þþ 
18. The Fruits, to which this Tenure was liable, were Ward, Marriage, 
id for making the Lord's eldeſt Son a Knight, Aid for the Marriage of 
ie Lord's eldeſt Daughter, and Relief. 8 
ig. By the 12 Car. 2. c. 24. Par. 1, Tenure by Knight's Service is 
anged into Tenure in Socage. 1 85 a 

20. By the ſame Statute, par. 2. the Socage Tenure, into which Tenure 
> Knight's Service is changed, is diſeharged of Homa e, Ward, Marriage, | 
lid for making the Lord's eldeſt Son a Knight, aud Aid for the Marriage % 
the Lord's eldeſt Daughter, | 325 * 8 
21. And by the ſame Statute, par. 5. it is enacted, That the new Tenure 
Socage ſhould be only liable to ſuch Relief, as Tenure- in Socage was 


fore liable to. 


) Df Tenure by Eſcuage. 


. JF a Man were by Tenure bound to perform Knight's Service in a 
1 at Royal, this was Tenure'by Eſeuage. | 

2. Every Tenant by Eſcuage was alſo Tenant by Knight's Service: But inſt. 69. 8a, 
any Tenant's by Knight's Service were not liable to Eſcuage ; for Eſcuage 83,106,108, 
2s never due but by {ſpecial Reſeryation. | 
3. As every going of the King into Scotland, or into any other Place out 1 luſt. 69. 
f England, was called a Voyage Royal, there were of Courſe other Voy- | 
ges Royal as well as for War; But Eſcuage was only due in a Voyage 
Royal for War. ; 8 8 

4. And this Service was only due in fuch Voyage Royal for War, as f Inſt. 68. 
as undertaken for the Suppreſſion of a Rebellion, or for the Defence of. Roll. Abr. 
he Realm; for, if the Deſign of the Voyage Royal were to make a new 508. 


onqueſt, Eſcuage was not due, | | | ; 

5. Whenever 'the Ring, either in Perſon or by his Lieutenant, under- rlaſt.69,72. 
pok a Voyage Royal in which Eſcuage was due, every Tenant of a whole Fitz. N. B. 
Tnight's Fee, who was liable to this Service, was bound to be with the bz. as. 
Ling's Army, or to ſend ſome able Man to be there in his Room, well 
rrayed for the Space of forty Days, or to compound with the King for 
ch Service; and if he held more or leſs than a whole Knjght's Fee, he 
as bound to be with the King's Army, in Perſon or by Deputy, for a 
dnger or ſhorter Space of Time than forty Days, in Proportion to what 


e held, ar to compound for ſuch Service. 


ch 6 6. The T ime of the Service in a Voyage Royal did not commence, until ; jog. 11 
at mühe King had entered into the foreign Nation; For it could not till then be 

4; i rn $3 GG — © 46 "Is "0" v > WY 09, os 

nt to! 


7 But every Tenant by Eſcuage was not, unleſs he held immediately of 

de King, 8 to 553 eve 1 3 5 Royal where Eſcuage was =» F 
8. If two Meſne Lords and Tenant paravail all held by this Service, nei- nlaſt.69,70. 

er the ſecond Meſne, not the Tenant paravail, was bound to perform it, Pitz. N. B. 

nleſs the firſt Meſne did perform it to the King, but if the Meſne 84. 

d perform it to the King, the ſecond was bound b his Tenure of the firſt 2 Roll. Abr. 
perform it to him; and in like Manner if the Lesnd did perform eit to 57% a 

e firſt Meſne, the Tenant paravail was alſo bound to perform it to the 


coud Meſne, ; 
9. Although 


. a 42 Wi AY * , N N 1 3 
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P 
I lat. 60, 9. Although however neither the ſecond Meſne, nor the Tenant paramj 
Ty 4 lf bound e in a Voyage Royal, unleſs the firſt Meſne did ſerve i 
Fitz. N. B. the Voyage; yet, if either of theſe did ſerve in the Voyage, for ſo long 
$4. Time as the firſt Meſne ought to have ſerved, this would have exculed thy 
Default of the firſt Meſne: For only one Eſcuage was due to the King fe 

* "the Tenancy. LE SL SL, 1 88 
10. As ſoon as the King's Army was returned from a Voyage Rod 
one of his Tenants by Eſcuage, who had not performed the Service, 


/ 


1 Inſt. 27. 


; eve . 
_— hoy ede with the King for it, was liable to pay a Sum of Mong 


Sl Abe. for his Default. $5, oh PO Ter 1 
| — Fa 11. And in like Manner every Meſne Lord, who held of a ſuperior Loni 
73. by Eſcuage, and every Tenant paravail who held by Eſcuage, was liable y 
Fitz. N. B. pay a Sum of Money to the Lord of whom he held, for his Default i 
83. not performing the Service, or compounding for it: But if ſuch ſuperig 
Lord had himſelf made Default, he was not entitled to receive any Thing 
for the Default of Meſne Lord. | 3 
1 Iuſt. 92, 12. The Sum to be paid by Tenants by Eſcuage, who had made Defaul, 
73. was always aſcertained by Parliament: For as it concerned a great Numby 
oy N. B. of Perſons, the King could not aſcertain it by his own Authority. 
3· | 


1 Inſt. 72. 13. The Manor of aſcertainiyg the Sum, to be paid in ſuch Caſe, 
Fitz. N. B. at the Rate of a Sum certain for a Knight's Fee, and of a proportionate Sw 
233. for a greater or leſſer Quantity of Land than a Knight's Fee. 
Ante 43. 14. By the 12 Car. 2. c. 24 par. 2. Tenure by Eſcuage underwent t 

_ ſame Changes, as Tenure by Knight's Service did. N ln 
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| (K) Df Tenure by Grand Serjeanty. 


1 Inſt, 109, 1. 4 2 a Man be by Tenure bound to perform a Military Service to th 
106, 17. I Perſon of the King, as to carry his Banner or his Lance, this is T 
nur by Grand Serjeanty, . 
x lnſt. os, 2. The Service due by this Tenure was called Grand Serjeanty, or f 
100, 107. great Service; becauſe, on Account of the Excellency of the Perſon wſf 
: whom it was to be performed, it was a greater and more worthy. Service 
For if the ſame Service were to have been performed to the Perſon of 
Meine Lord, it would have been only Knight's Service, 
- 2 Inſt. 1o6. 3. Tenure by Grand Serjeanty were not however confined, to the he 
ing by a Military Service to be performed to the Perſon of the King. 
1 Iuſt. 106. 4. For if a Man were by Tenure bound to execute the Office of Marl 
High Conflable, High Steward or Great Chamberlain of England, this u 
1 enure by Grand Serjeanty. | | 
x Inſt. 106. 5. It was alſo Tenure by Grand Serjeanty, if a Man were by Tenn 
bound, to execute an Office which concerned the Receipt of the Kiny 
| Treaſurer or the Adminiſtration of Juſtice. | 
1 Toft. 106. © It was alſo Tenure by Grand Serjeanty, if, a Man were by Tem 
bound, to perform any Service tothe Perſon of the King at his 
as to carry the Sword or Cup. GG | 
1 Inſt, 10 7. If the Service due by this Tenure were of a military Kind, it cal 
never be performed by Deputy. 3 | 
x inſt. 307. 8. If the Service due by this Tenure were to be performed in Time 
} Pence, and the Man, who by Tenure eught to do the ſame, were not 


* *% 


Gent Dignity for the Performance thereof in Perſon, he was allowed to | 
ke ſome Perſon of ſufficient Dignity his Deputy. e a N 
9. But if a Woman, or an Infant) became ſeiſed of any Land or Te- 1 Inſt. 207. 

ment, to which the Performanee of a Service due by this Tenure in the 

me of Peace was annexed, neither of theſe could make a Deputy 1 But 


proper Perſon, both of theſe being incapable thereof, was appointed by 
; a ke h every Tenant by Grand Serjeanty was likewiſe Tenant 1 Int. 105, 
Knight's tices yet every ſuch Tenant was exempted from the Aid 7 


making the Lord's eldeſt Son a Knight, and likewiſe from-the Aid for 
Marriage of the Lord's eldeſt Daughter, to both which other 8 
Knight's Service were liable. | | an, 

11. By the 12 Car. 2. c. 24. par. 1. Tenure by Grand Serjeanty is 

anged into Tenure in Socage. \ | 5 | | 

12. But by the ſame Statute par. 7. It is provided, That no honorary x 
rvice, which was before due by this Tenure, ſhould be taken away. 


— 


0 % * Ty) 


* — — 1 K 2 Sh PETR 


7 


) Ot Tenure by Petit Serjeanty, 


T* a Man be by Tenure bound to pay yearly to the King, a Bow, 1 Inſt, 108. 
an Arrow, or any other Inſtrument of War, this is Tenure by Petit 
r] 


jeanty. : | 7 
2. A Tenant by Petit Serjeanty was only liable to Fealty, and the Pay- * Inſt, 108. 
nt of the Thing due. . : | 
3. This Tegure, notwithſtanding its being called by another Name, is a 1 Inſt. 108. 
decies of Tenure in Socage. | 


: & 
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(M) Df Tenure by Caſtle⸗Guard. | 


F a Man were by Tenure bound, upon reaſonable Notice given 
[ that an Enemy was coming, to defend Tower, or any CET, avg np 1. 
a Caſtle, belonging to his Lord, or to pay a certain Rent in Lieu of ſuch 
vice, this was Tenure by Caſtle-Guarxe. | | 

2. If the Tenant had not the Alternative of paying a certain Rent in x laſt, 87; 
eu of this Service; but was e to perform it in Perſon, or by Depu- 
Ter this Tenure was a Species of Tenure by Knight's Service. 

f 3- And it continued to be a Species of Tenure by Knight's Service, al- 1 Inſt. $7. 
ugh a Sum of Money in Groſs was in Lieu of the Service voluntarily I 
d by the Tenant and received by the Lord. | 
| 4. Wherever a certain Rent was to be paid to the Lord in Lieu of the 1 Inſt. 87. 
[ime Vice, this Tenure was a Species of Tenure in Socage. 

, not 5- If a Tenant by Caſtle - Guard were at any Time called out to perform Magn. 
"I 'ght Service in the King's Army, he was, 2 ſo long Time as he ſerved Chart. . f 
we King's Army, excuſed from the Service of Caſtle-Guard. 2 luſt.'34- 


6. The 
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1 Inſt. 833. 6. The Service due by this Tenure was not diſcharged, although the 
= Caſtle to which it appertained was entirely demoliſhed, the Tenant being 
RE in ſuch Caſe only excuſed from the Service, until the Caſtle was rebuilt. 
4 Rep. 86. 7. But if Lord and Tenant by Caſtle-Guard were, and the Lord ha 
- Bro. Ten. granted the Seigniory whilſt the Caſtle was demoliſhed, the Service due by 
3 wb 3, this Tenure would have been diſcharged ; becauſe the Grantee had not the 
LS * Caſtle: Nor could it have been revived, if the Grantee had built a ney 
. Caſtle. / | 2 Yi | | SE 
8. Wherever this Tenure was a Species of Tenure by Kaight's Service, 
| it is By the 12 Car. 2. c. 24. par. 1. N intd Tenure in Socage. 
Ante 45. . 9. And by the ſame Statute, par. 2. Tenants by Caſtle-Guard, who ven 
N alſo Tenants by Knight's Service, are diſcharged of ſuch Services and Fruy 
of Tenure, as other Tenants by Knight's Service are diſcharged of. 
| Nen ( ä 
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000) Df Tenure by Cornage. 


1 nf. 106. 1. TF a Man were by Tenure bound to wind a Horn, for the Sake ol 
I alarming the Country, as often as he heard that an Enemy was come 
| or about to come into England, this was 'Tenure by Cornage. © 
x Inſt. 186. 2. This Tenure, if the Tenant held immediately of the King, was 
Species of Tenure by Grand Serjeanty: But if he held of a common Per 
ſon, it was a Species of Tenure by Knight's Service. ; 

3. By the 12 Car. 2. c. 24. par. 1. This Tenure is changed into Tenur 

in Socage. / 9 . | 
4. And by the ſame Statute, par. 2. Such Tenants by Cornage, as wer 
likewiſe Tenants by Grand Serjeanty, are diſcharged of ſuch Services and 
Fruits of Tenure, as other Tenants by Grand Serjeanty are diſcharged of; 
and ſuch Tenants by Cornage, as were likewife Tenants by Knight" 
Service, are diſcharged of ſuch Services and Fruits of Tenure, as other 

Tenants by Knight's Service are diſcharged of. . 


* — 


(o) Ot Cenure in Burgage. 


1 inſt.109. 1. Fr an Eſtate, which lies n a Borough, of the King or oth 
9 | Lord of the Borough, by a certain yearly Rent, this is | ke 1 


Bur . F 92 i 

3 i Tenn in Burgage was only liable to Fealty, and We. Payment of ti 
3. This Tenure, notwithſtanding its being called by another Name, i 

3 laſt, 109. a Species of Tenure in Socage. Ws 
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00 Ot Tenure in Uillainage. 


a Man were - Tenure bound to perform a baſe Service for his | 
Tria this was Tenure in Villamage. perk | 
. Tenure in Villainage was of two Kinds: Tenure in Villainage, A | 
zure in pure Villainage. | 
| In the former of theſe, the Service to be performed, although baſe, | Inſt 3 
| certain, a 9 Dung of the Lord, and ſpread it upon his 


the Will 1 Inſt. 116. 


x the latter, the Service, which depended altogether 
l at Nigh to | 


he Lord, was ſo uncertain, that the Tenant could neve 
at Service he was to perform the next Mornin 
F. Only a Villain could be a Tenant in 17 4 e * a n 1 ul. 116. 
iht be a Tenant in Villainage. Ld | 
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„ X@2 Tenurg-in Socage. 


I a Man bly Tenure bound to pay wy certain Thing to the Lord, 
this is Tenure in Soca 

. Tenure in Socage is ſo called from e. a Soke or Plough, beats 1 loft. ” | 
Service reſerved, at the firſt Toſtitutiony of this Tenure, was to be per- 
ned with a Plough. 

In antient Times every Tenant in was bound, by a Reſervation 1 Inſt. 86. 
is Grant, to ſerve a certain Number of Days in every Year, in plough- | 
and ſowing the Demeſne Lands of his Lord. 

Afterwards the Service. was by Agreement between the Lord and Te- 1 laſt. 86. 
changed into a certain Payment: But the Name of Tenure in Socage 
ſtill retained. | ; 
In {till later Times every Tenure, by which a certain Thing was to 1 ſt. 36, 
paid to the Lord, was, for the Sake of diſtinguiſhing it from Tenure Na ; 
Knight's Service, called Tenure. in Socage, notwithſtanding there was 503. ; 
delerration in the Grant of the Service of the Plough. 

If the Reſervation in the Grant were of a Roſe, a Pair of Spurs, or a K Inſt. 86. 
t, every ſuch Reſervation made a Tenure in Socage. 
If a Man were by 'Tenure bound to pay annually to the King a Bow, 1 Inſt. 108. 
rrow, or any other Inſtrument of War, this, notwithſtanding its being 
ure by Petit Serjeanty, as the Payment was to be of a Thing certifin, 
a Species-of Tenure in Socage. 

a Tenant by Eſcuage was, as often as Eſcuage was aſſeſſed by Par. 1 loſt. 37. 
nt, to pay a Sum certain, this was a Tenure in Socage ; for although Bro. Tev. 
Money was not to be paid at a Time certain, a Sum certain was to "ew 


* 


of tie 


Heretofore an Inheritance might have been holden by Tenure in 
ge in Capite, as well as by Tenure in Socage. 

But by the 12 Car. 2. c. 24. Tenure in Socage in Capite, is changed 
Tenure in Socage. | 
« Tenure in Socage is liable to no other Services than Fealty, and the 
nent of the Tong ue to the Lord. | ; 
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HE Word Tithe is derived from the = Word Teom, Ste 
ſignifies the tenth Part of a Thing £ 
. "ors every Thing, of which Tithe is — of common Right! Tithe is . 
| the tenth Part of the Thing. 
But of every Thing, of which Tithe is only due by Cuſtom, we or 
leſs than the tenth Part of the Thing may b Ge for Tithe, 


N pol”, eee | 
(A) Ot what Thit Tithe is in the general due. 


(1 


Tithe. 
| (C) Df what Things a predal Tithe * due. 


WE 
1. Of Agiſtment. | | 
2- Of Corn. „„ 3 
3. Of Hay, wi {i » 
4. Of Wood. Ld 
yy Of divers other Things. 


c Ot what Things a mired Tithe i due. 


1. Of the Young of a Beaſt. 


2. Of the Eggs or Young « of a | Bird or Fowl. 
3: Of Wool, 


Of divers other Things. 5 


5 5 To whom Tithe is in the * to be paid. 

- (F) To whom parochial Tithes are to be paid. 

8 To whom extraparochial Tithes are to be paid. 
H) 1 the Right to a Portion ol N in 1 


(1) By whom Tithe is to be paid, 
8 K) Mhat Tithes are to be deemed ſmall Tithes. 
L) Pow far the Cuſtom of a rich is to be tr 
garded in the ſetting out of Tithes, 
(Ot the Time and Manner of paying perſond 
Tithes, where there is no Cuftom in a Parich. 
(N) Df the Time and anner of ſetting out predid 
Tithes, where there is no Cuſtom in a Parth. 
(O0) Df the Time and Manner of ſetting out or pa? 
Paid mired Tithes, where there 18 no Cuftom 1 
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(P) Of the Cime and Manner of paying Tithes 
vue bY Ne foam ſes th Þ t of T 

n fa A e PDäpmen a 
3 ended. * * 


1. Of the Produce of Lands in the King” Hands. 
2. Of the Produce of Lands, which have been . 
3. Of the Produce of Glebe Lands. 


(R) Of a Modus Decimandi. 


1. In the general, « 
2. Of the Certainty faber 8 a Modus, 
3. Of a Modus, which amounts.to a Preſcription in Now 
decimando. 
4. Of à Modus, which has not been conſtantly paid. 
F. Of a leaping "Modus. . 
6. Of a Modus, which is too rank. ' 
7. Of a Modis, which is liable to. Fraud. 
8. Of a Modus for ſuch Perſons as live out of the Pariſh, 
9. Of the Extent of a Modus. © 


5 Df a Preſcription in Non decimando. 

1) Df a Diſcharge of Tithes by Gant. 

U) Of a Diſcharge of Tithes by Bull, 

W) wy a Diſcharge of the Payinent of Tithes by 


fu Diſcharge of the Payment ot Tithes by 
Unity of Poſſeſſion, 
Y) Df Agreements and Leaſes concerning Tithes. 
2) Ok a Suit in a Spiritual Court fox Subtrac- 
tion of Tithe. 
Aa) Jn what Caſes a Pqohibition lies to a Suit in 
a Spiritual Court for Subtrattion of Tithe. 
Bb) Df a Suic in a Court of Equity foz Subtrac- 
tion of Tithe 
Cc) Dfa Suit in a Court of Equity to eſtabliſh a 
2 02 a cuſtomary Panner of ſetting out 

ithe. 

Dd) Df an Attioa upon the Statute againſt Sub- 
traction of Tithe. 


1 


mu re) Df recovering in a ſummary Map the Ualue 
of mall Tithes ſubtraſted. 
did Df recovering Tithe due from Quakers. 
„ eg) Chat Remedy the Occupier has, when the | 
at: * intitled to the Tithe let out does not fetch 
| il t awap in a reaſonable Time. 


Vor. v. 22 54 
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Ot what Things | Tithes are in the gene 
N ral due. ; e 


1. PIT HES of ſome Things are due of common Right, of others by 
Cuſtom. | Tat WEEN IM | 

2. Tithe is not due of common Right of any Fruit of the Earth, which 

does not renew annually. ; | 1 

Tr Co. Rep. 3. Tithe, which ariſes from a Fruit of the Earth, can never be 

; Fl "OY Part of the Land from which it ariſes, but muſt always be collateral thereto, 


161, 216. Cro. Ja 452. Wood's Inſt. 159. 3 Burr. 1378. 


71 Co. Rep. 4. Nay Tithe is fo collateral to the Land from which it ariſes, that if 
13. a Leaſe be made of the Glebe belonging to a Rectory, with all the Profits 
© he * and Advantages thereof, and there be a Covenant, that the Rent to be 
i paid ſhall be in full Satisfaction of every Kind of Exaction, and Demand, 
161. belonging to the Rectory; yet if the Glebe be not expreſsly diſcharged of 
3Burr. 1277. Tithe, the Leſſee ſhall be liable to the Payment of Tithe for the Glebe. 
Fitz. N. B. F. Tithe is not due of common Right of the Produce of a Mine or 
33. Quarry: Becauſe ſuch Produce does not renew annually, but is the Sub- 
« - 5" ag ſtance of the Earth, and has perhaps heen ſo for many Years. 


2 luce. I Roll. Abr. 637. Cro. Eliz. 277. 4 Com. Dig. 518. Doug. 620. 


zem, 46. 6. But Tithe may be due by Cuſtom of the Produce of a_ Mine cr 
ton v. | 
Ms. oY 


x I 2 7. Tithe is not due of eammon Right of Line The Chalk, of which it 
þ 637. pl. S. is made, being Part of the Soil. N eo ont 
2 Mod. 77. 8. Tithe is not due of common Right of Bricks: e theſe are. made 
-r5 i s of Earth. e | ; 
Caſe. | 


_ 2 


1 Mod. 35. 9. Tithe is not due of common Right of Turf or Gravel: Becauſe bot 
theſe are Part of the Soil. 


4 


1 Roll. Abr. 10. It has been holden, that Tithe is not due of common Right of Salt; 
642.8.pl. 8. Becauſe this is not a Fruit of the Earth. . _ | | 


1 Roll. Abr. 1 1. But every one of theſe Things, and all Things of the like Kind, 
c 05'S pl 7. may by Cuſtom be liable to the Payment of Tithe. M13 et 


11 Co Rep. 12, Tithe is not due of common Right of a Houſe; Becauſe Tithe is 
3 only due of common Right of ſuch Things as renew annually. 

Cale. f by 
2 Inſt, 659* 13. But Houſes in London are hy a Decree, which was confirmed by u 
37H. 8.6. 3. Act of Parliament, made liable to the Payment of Tithe; 
2 Inſt. 6:9..,, 14 And before this Decree many Houſes in London were by Cuſton 
Hard 116. liable to the Payment of Tithe; the Quantum to be paid being thereby on 
Gilb. Ig. ſettled, as to ſuch Houſes for which there was no cuſtomary Payment. 
Rep. 193, * | 

194. 0 | ' 

5 Co. Rep. . 18, There is in moſt antieut Cities and Boroughs a Cuſtom to pay Tith 
16 of Houſes; without which there would not be in many Pariſhes a prope 
Graunt's Mawtenance for the Clergy. 1 N 

- Caſe, ; . 2257 . | 1 

Buub. 10a. | | | bi, 4 hf 

ae 16. It was holden by three Barons of the Exchequer, Price, Montague ul 
Var lof S ar. Page, contrary to the Opinion of Bury, Chief Baron, that two Tithes ma 
Lorongh e be due of the ſame Thing, one of common Right, the other by Cuſtom. 
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(B) Who are liable to the Payment of a'pecſonal 
3 . OY 1 E. | to IT "+ 
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1. GUcH Tithe, as ariſes from the Profit of a Man's perſonal Labour, . laſt, 649. 
in the Exerciſe of an Art, Trade or Employment, is called a per- 
onal Titbe. | 1 r | Ma] 
2. A perſonal Tithe is only to be pug of the clear Gain, which ariſes from 2 Inſt. 62. 
the perſonal Labour of a Man, after deduQing all Charge and Expence, 
according to the Eſtate, Condition or Degree of the Man. | V4 
3. By the 2 & 3 Ed. 6. c. 13. par. 7, Common Day-Labourers are ex- 
empted from the Payment of a perſonal Tithe. ; A So 
4. Servants in Huſbandry are not liable to the Payment of a perſonal Roll. Abr 
Tithe; for by their Labour the Tithes of many Things are increaſed. 646 pl. 2. 
5. A Miller is liable to the Payment of a perſonal Tithe. "2 Init 21. 
| ox IR: i a I Roll Abr. 
: 641. pl 19. Cro. Ja. 523» 


/ 


6. And it ſeems to have been formerly holden, that the Oecupier of à 2 Roll. Rep. 
Corn Mill, beſides being liable to the Payment of a perſonal Tithe, is alſo 84. 
liable to pay, as a predial Tithe, the tenth Part of his Toll. . 1 
Bunb. 73. 3 Atk. 17. 3 Com. Dig. 92, Fr | 


* 


7. It is however now ſettled, by a Decree of the Houſe of Lords, upon 1 Eq. Caf. 
an Appeal from a Decree of the Court of Exchequer, that only a perſonal AIG: 


Tithe 1s due from the Oecupier of a Corn Mill. es e 


lain, 2 Will. Rep. 463. 


u ib 


8. The Occupier of a new-ereQed Mill is liable to the Payment of a per- Cro.Ja-429. 
ſonal Tithe, although the Mill be erected upon Land diſcharged of Tithes. : 5 Com. 


9. It is ſaid in one Book, that the Occupier of an antient Mill is not liable Mar. 15. 
to the Payment of a perſonal Tithe: But that the Occupier of a new Mill pl. 36. 
is by the g Ed. 2. fl. 1. c. 5. made liable thereto, 

10. This ſeems to be a Miſtake ; for that Statute does only provide, that 12 Mod. 
new- erected Mills ſhall be liable to the Payment of Tithe : But as nothing 243. 
is therein ſaid concerning antient Mills, there can be no Doubt, that ſuch Hart v. 
antient Mills, as before the making of that Statute were liable to the Pay- Hale. 
ment of a perſonal Tithe, continued afterwards to be liable thereto, lr. aA. 

11. If the Man who has let a Ship to a Fiſherman receive, for the Uſe ; Roll. abr. 
of his Ship, a Parcel of the Fiſh which are caught; the Fiſherman is not 656.N. pl.2. 
liable to the Payment of a perſonal Tithe for theſe Fiſh, becauſe they are 
no Part of his Gain. mL 
12. If a Man purchaſe a Houſe for three Hundred Pounds, and after ſell 1 Rol. Abr. 
it for five Hundred, no perſonal Tithe is due; for the perſonal Labouc $56: N-pl-3- 
bears no Proportion in this Caſe to the Profit. e 

13 If an Innkeeper have ſuch Profit out of his Kitchen, Cellar and 2Bulftr:141- 
Stables, as to make two Hundred Pounds of what coſt him only one Hun- Polley . 
dred, no perſonal Tithe is due: Becauſe the Profit did not in this Caſe — 
niſe from perſonal Labour alone, and ſo far as it did, it aroſe perhaps more 
hom the perſonal- Labour of Servants than from that of the Maſter of the 


Inn, 
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() Df what Things a predial Tithe is due. 


2Inſt. 649. 1. UCH Tithe, as ariſes immediately from a Fruit of the Earth, as 
7 from Corn, Hay, Hemp or Hops, or from any Kind of Fruit, Seed 
or Herb, is called a predial Tithe, Ns 
'2»Inft. 647, 2- — ſo calle i becauſe it ariſes immediately from a Fruit of the Farm 
or Earth. h 
4 Mod-344 3. Divers Things are by the Ecclefiaſtical Law liable to the Payment of 
a predial Tithe, which by the Common Law are not. | 
4. The Defign under this Head is to ſhew, what Things are liable by the 
Common Law to the Payment of a predial Tithe. | 
1 Roll. Abr. 5. In doing this it will appear, that ſome Things, which are in the 7 
637. E. pl.2. exempted therefrom, become by Cuſtom liable to the Payment of a predial 
1 Roll. Abr. Tithe. | k | 


633. S. pl. 7. ä 
pl. 8. | 


x Roll. Abr, 6. It will alſo appear, that ſome Things, which are in the general liable 
645. Pu. kr. thereto, are under particular Circumſtances exempted from the Payment of 


* Eliz, . predial Tithe, — 
Freem. 335. 12 Mod. 335. 


Oro. Eliz. 7. But wherever any Fraud is uſed, to bring a Thing under a Circum- 
475- ſtance, by reaſon of which it would, if it had come fairly thereunder, have 
3 335. been exempred from the Payment of a predial Tithe, it is by ſuch Fraud 
N. P. 191. rendered liable thereto. | . 


1 Vel. tzs, 8. As it would be tedions, to enumerate all the Things which are liable 
1 Bl Rep. to the Payment of a predial Tithe, only thoſe ſhall be mentioned, concern- 
402. ing the Tithe of which ſome N As ariſen ; But from thoſe which 

1 ſhall be mentioned, it may be eaſily collected, of what other Things a pre- 
9 dial Tithe is due. c | 


Pu 


1. Of Agiſtment. 


9. Agiſting, in the ſtrict Senſe of the Word, means depaſturing a Beaſt 
the Property of a Stranger: But the Word, in the legal Senſe thereof, does 
as well mean depaſturing the Beaſt of the Occupier of the Land, as de- 
paſturing the Bealt of a Stranger. | 

1Roll, Abr. 10. An Occupier of Land is not liable to the Payment of Tithe, for de- 
646. pl. 2. paſturing Horſes, or other Beaſts uſed in Huſbandry, in the Pariſh in which 


pl. 3. pl. 6. they are depaſtured: Becauſe the Tithe of other Things is by the Work of 


pl.7- ſuch Beaſts increaſed. 
Cro. Eliz. 7 
446. Ld. Raym. 130. Stra. 783. Woods Inſt. 172. 


7 Mod, 114. 11. But if Horſes or ather Beaſts are uſed in Huſbandry, out of the Px 
Harrow's riſh in which they are depaſtured, an Agiſtment Tithe is due for ſuch 
2 Bseaſts. | | | | 

« Rayra, | 7. 
130. © \ 
1 Roll. abr. 32+ It ſeems to be the better Opinion, that Tithe is not due for depal 
642. pl. 4. turing a Saddle-Horſe, which an Occupier of Land keeps for himſelf or 
Cro.Ja.430. Servant to ride upon. | | 
Bulſtr. 171. | 


Pund.3,313. 13. Da 


1 KO) 3 55 

13. But an Occupier of Land is liable to an Agiſtment of Tithe, for de- Oro. Ja. 430. 

paſturing a Horſe, which he keeps for Sale. p21 — $ 
IN : 1 N 

. | Abr. 647. pl. 14. 


1% Tithe is not due for depaſturing milch Cattle, which are milked in 2 Roll: Abe 
the Pariſh in which they are depaſtured; becauſe Tithe is paid of their 646. Pl. 2. 
Milk. f 4 . f | T% Eliz. 


15. If Cows ive 'reſerved for Calving, Tithe is not due for Jepaſturin | 

10 whilſt they are dry: But if they "re afterwards fold, or milled TN 
another Pariſh, an Agiſtment Tithe is due for the Time they were dry. 

16. Tithe is not due from an Occupier of Land for depaſturing young Oro. Elz. 


X Cattle, which are reared to be uſed in Huſbandry, or to be milked. 476. Shes 
eros. Buh. 81. 


17. But if ſuch young Beaſts are ſold, before they come to ſuch Perfection Hetl. 36. 
as to be fit for Huſbandry, or before they give Milk, Tithe is to be paid Wooltyer- 
for depaſturing them. ſton's Cafe, 


18. An Occupier of Land is liable to Tithe, for ſturing Cattle, Jenk. 281. 
of WW which he keeps for Sale. 3 8 bor wer Fa 855 
Show. P. C. 192. 


19. If Cattle, which have neither been uſed in nga nor been Jenk. 28x, 
milked, are, after having been kept ſome Time, killed to be ſpent in the pl. 6. 
Family of the Occupier of the Land on which they were depaſtured, "Tithe Cro Elis. 


is not due for depaſturing them. 446, 2. 


237. Oilb. Rep. in Equity 231, Bunb. 90, 


4 20. It is in general true, chat Tithe is due for depaſturing Cattle, which 2 Eliz, 
ich are the Property of a Stranger. | — #9 
i \ , F . 
re 21. If an Innkeeper put the Horſe of his Gueſt into a Paſture in his own Ty wag 
Occupation, he is liable to Tithe for depaſturing the Horſe. Guibert v. 
Everſley. 
: ; a . Poph. 142. 
22. Tithe is not due for depaſturing any Beaſt, upon Land which has Poph. 142. 
in the ſame Year paid Tithe of Hay. 2 Koll. Rep. 
eaſt f * N e 191. 
does 23. Tithe is not due for depaſturing any Beaſt upon the Headland of a , Roll. Abr. 
de- ploughed Field; provided the Headland be not wider than is ſufficient to 646. pl. 19. 


turn a Plough and Horſes upon. 
24. Tithe is not due for depaſturing Cattle upon Land which has in the Bro. Diſm. 
bick ſame Year paid Tithe of Corn. pl. 18. 
k of 25. If Land, which has paid Tithe of Corn in one Year, be left unſown 1 Rol. Abr. 
the next Year, Pithe is not due for depaſturing a Beaſt upon the Land; 643. pl. 9. 
e by its lying freſh, the Tithe of the next Crop of Corn is in- 
creaſed. 
26. But if Land, which has paid Tithe of Corn, be ſuffered to lie freſh Sheph. Abr. 
loch longer than by the Courſe of Huſbandry is uſual, Tithe is due for depaſtur- 1008. 
ing a Beaſt upon the Land, 
27. As the Queſtions, whether Tithe is due for depaſturing Sheep, and 
in what Caſes it is due, do not ſeem to be ſettled, it will not be amiſs to 
mention the principal Caſes, in which theſe q ** have been agitated. 
28. It is laid down in one Caſe, that Tithe is not due for depaſturing 2 goy.rep, 
Sheep z becauſe they are Animalia frufueſa. 63.pl. 7. 
' 0 cal v. 


Price, Mich. 12 Ja. 1. 
29, But 


Mich. 


7 Car. 1 


36 ü kH br en 8, N 
1 Roll, Abr. 29. But in another Book, of the ſame Author's, where this Caſe is men. 
64².R. pl. 8. tioned, there is a Dubilatur. ale not b ad A. ne Rel 
'Poph: 197. 30 In a Caſe not long after it was holden, that Tithe ſhould be paid for 
Anon. Sheep, which after haying been depaſtured in one Pariſh from Michaelmas. 
Day to Lady-Day were pemoved into another; and by Dodderidge, Juſtice, 
2 Car, 1. ↄtherwiſe the Parſon of the firſt Pariſh may be defrauded of his Tithe; for 
© © the/Sheep, which have been carried into a ſecond Pariſh, may not be brought 
back and ſheared in the firſt. Ret * 
3x1. It was however ſaid in this Caſe by Whiteloch, Juſtice, that De Au. 
— malibus inulilibus, as Horſes, Oxen, &c. the Parſon ſhall have Agiſtment 
Tithe: But that De Animalilus utilibus, as Cows, Sheep, Fc. he ſhall have 
Tithe in Kind. 1 wat GET en, es we coli | 
Cro. Car. 32. In one, Caſe it is ſaid to have been holden, that Tithe is not to be 
237. paid for depaſturing Sheep, which are afterwards eaten in the Houle of the 
Facey v. . Occupier of the Land, 
Log Mick. hol 


33. It would follow, ag a negeſſary Implication from the Doctrine of this 
Cale, that Tithe is due for depaſturing Sheep, which are not afterwards eaten 
in the Houſe of the Occupier of the Land. | | 
x Roll. Abr. 24, But in another Report of the ſame Caſe-it is ſaid to have been holden, 
647. Pl. 13- that Tithe is not due for depaſturing Wethers ; berauſe they will yield a 
_ Tithe of Wool. 4 
1 In one modern Caſe in the Court of Exchequer it is ſaid, that it 


Baker . ſeemed to be admitted, that Tithe is due for depaſturing yearling 
Eweet, Shesgp. uk, 1201 f * 
Mich. 80. 1. 


Gilb,Rep,in 6. In another Caſe ſhortly after in the ſame Court it appeared, that 
Kg. 231. Sheep, after paying Tithe of Wool, had been fed upon Turnips not ſe- 
Coleman v. vered, by which they were bettered to the Value of five Shillings each; and 
Baker, that they were then ſod. It alſo appeared, that the Defendant had, before 
8 1 the next Shearing-Time, bought in as many as were ſold; and that of theſe 
= Tithe of Wool was paid, It was inſiſted, that if an Agiſtment Tithe 
were to be paid for the Sheep ſold, and Tithe of Wool for thoſe bought, this 
would be a double Tithing: But the Court decreed the Defendant to ac- 
count for an Agiſtment Tithe for the Sheep ſold, | | 
37. In the latter Caſe the Caſe of Dummer and Wingfield, Hil. 1.W © M, 
was mentioned. In which it had been decreed, and the Decree had been 
affirmed upon a Rehearing, that Tithe, for depaſturing Sheep, from the 
Time they were ſheared until they were ſold, ſhould be accounted for. 
Bunb. 3zz 38. In a ſtill later Caſe, the Court of Exchequer were of a quite different 
Poor v.Sey- Opinion. A Bill being brought, for the I ithe of depaſturing Sheep four 
mour, Hil. Months in a Pariſh after they had been ſhorn, and Tithe of their Wod 
$ Geo. a2. had been paid in that Pariſh, it appeared, that at the End of the four Months 
they were removed into another Pariſh, and that they were ſhorn there t 
the next ſhearing-Time. In this Caſe the Caſes of Coleman and Baler, ant 
of Dummer and Wing field, were cited by the Plaintiff's Counſel : But the 
Court deereed, that Tithe ſhould not be paid for depaſturing Sheep; becauk 

they are Animalia frutuoſa, g. £29 


F 


2. Of om. - 


1 Roll. Abr. 39 It is laid down in divers Caſes, that Tithe is not due of the Rakiog 
645. pl. 11405 Corn inveluntarily ſcatter e.... 
Cro. liz. 

475. Moor 278. Frcem. 335. # 


Cro, £62 40. But it more Corn be fraudulently Gattered, than if proper Caf 
TY * had been taken would have been ſcattered, Tab «Ge of che Rekivg d 
Freem. 335. the Corn. TER | 


41. k 


* , 9 
: 


N Es. 8) 3 
u. It is ſaid by Holt, Chief Juſtice, that Tithe is due of the Rakings of 12 Mod. 
all Corn, except ſuch as is bound up in Sheaves. * 233. 


3 Warner. 
I Roll. Abr. 650. pl. 12. 12. Mod. 497. Bunb. 279. 


| 3. Of Hay. | | / 
Hay is liable to the Payment of Tithe, notwithſtanding Beaſts of the 
Plough d Sheep, are to be fed therewit h. K e Kr GN 


43. But Tithe is not due of Hay grown upon the Headland of a ploughed 1 Roll. Abr. 
ield ; provided the Headland be not wider, than is ſufficient to turn a 645. Pl. 19. 
Plough and Horſes upon. 41x 

44. It is land down in one Caſe, that if a Man cut Graſs, and while it is 1 Roll. Abr. 
in the Swarthe carry it, and feed his Plough Cattle therewith, not having 645. Craw- 


ſufficient Suſtenance for them otherwiſe, Tithe is not due thereof, SR ley Web, 
F ; ICN. 9 
BITS Car. 1. 


45- And in a much later Caſe, the Court of Exchequer ſeemed to be of Bunb. 279. 


Opinion, that Tithe is not due of Vetches or Clover cut green, and given to Hayes v. 
Cattle uſed in Huſbandry. 6 Dowſe, Hil. 
en, 0 3 Geo. 2. 
| a 


the ſubſequent Application thereof, either while it is in Graſs, or aftèx it Bank. 

is made into Hay, ſhall not, although Beafls of the Plough or Pail are fed Paſch, . 
therewith, take away the Right. 13 W. 3s 
47. And the Doctrine of the laſt Caſe coincides with that of ay old Caſe; Cro. Car, 


46. But in a Caſe ſome. Years prior to the latter Caſe it was bolden, that x Mod. 48, 
a Right to Tithe of Hay accrues upon the mowing of the NED 49% 


c in which it is laid down, that Tares cut green, and given to Beaſts of the 393. 

1 Plough, may by ſpecial Cuſtom be exempted from the Payment of Tithes: Mead o. 
8 From whence it follows, that ſuch Tares are not in the general exempted e 
*. therefrom. . : 1 I — 
[ 241.5 14) 
ithe dan 20. 


48. It is laid down in divers Books, that Tithe is not due of Aſter- 2 inſl: 654. 
mowth Hay, becauſe Tithe can only be due once in the ſame Year from Oro. Ja. 42. 


N. he ſame Land. I. d. Raym. 
been | 243. 
le 40. But it is in other Books laid down, that Tithe is due of Aftermowth Oro. Niz 
Hay. DE 660.9: 4 
erent | Cro. Ja. 1 16. 
ſout | Cro. Car 403. 12 Mod. 498. Bunb. 10. 2 N. Wm. 524, 523. 
Wool : | | | 
anths 50. And it has been holden in two modern Caſes, that if divers Crops Bunb. 10. 
re at re grown upon the ſame Land in the ſame Year, Tithe is to be * of every Benſon v. 
„ and rop. | . | 3 | 
il, 7 
it the h Bunb. 314. Swinfen v. Digby, Hil. 4 ak 0 


4. Of Wood. 
1 


51. It is ſaid in one Caſe, that before the Conſtitution of Stratford, Wood 14 Mod. 
as only tithable in particular Places by Cuſtom; becauſe Wood does not 111. 
akings enew annually, 

52. By that Conſtitution, which was made in the ſeventeenth Year of 2 loſt, 642. 
he Reign of Edward the Third, it was ordained, that Tithes ſhould be 

pad, within the Province of Canterbury, of Silva ( edua. | ; 7 

53. In the next Year, the Commons complained to the King of thpt Ibid. 
onſtitution, as an unprecedented Thing; and petitioned, that the People 

night remain in the fame State as they had been under his Royal Progé- 


I nitort᷑ 3 
i ; 


— 


3 


; n. 
nitors; and that a Prohibition might be granted, for all who ſhould be im. 
| pleaded in Court Chriſtian for Tithe of Wood. | 

2 Inſt. 642. 54. Ihe Anſwer was, The King willeth that Law and 'Reaſon be done, 
55. In another Petition prefented in the twenty-firſt Year of the ſame 

Reign, the Commons complained to the King, that the Clergy, by Virtue 

of the Conſtitution made in the ſeventeenth Year of his Reign, demanded 

Tithes both of groſs Wood and Underwood, whether the latter were ſold or not, 

1bid. 56. To this the King anſwered, that the Archbiſhop of Canterbury and 
. the other Biſhops have anſwered, that Tithe is only demanded, by Virtue 
of that Conſtitution, of Underwood.  —_ | 

5). After other Petitions had been in vain preſented by the Commonz, 

the great Men of the Realm did, in the Forty-fifth Year of the ſame Reign, 

SF join with the Commons in a Petition. Fo 
45, Ed. 3. 58. In Conſequence of this Petition, a Statute was in the ſame Year made 
© 3. in the following Words: At the Complaint of the t Men and Con. 
. « mons,. ſhewing by their Petition, that when they ſell their groſs Wood, 

« of the Age of twenty or forty Years, or of a greater Age, to Merchant, 

'« to their own” Profit, and to the Aid of tha King in his Wars, the Parſon 

„ and Vicars of Holy Church do implead, and trouble the ſaid Merchant 

44 in Court Chriſtian, for the Tithes of the ſaid Wood, under the Denomi. 

> % nation of Silva Cedua, by Reaſon of which they cannot ſell their Wood 

«© for the real Value, to the great Damage of themſelves, and the Realm, it 

2 « is ordained and eftabliſhed, that a Prohibition in this Caſe ſhall be granted, 
% and upon the ſame an Attachment, as it hath hitherto been.“ 

2 Inſt. 642. 59. From theſe Petitions and Anſwers and this Statute it appears plainh, 
45 Edw. 3. that the Demand of Tithe of Wood, by Virtue of the Conſtitution made 
& 3- in the ſeventeenth Year of the Reign of Edward the Third, was at leaf 


Plowd.470. | 
Bro Paroch. ** to groſs Wood an Encroachment, 


pl. 1. Cro. Ja. 100. Bunb. 99. 


58 


2 Inſt. 643, 60. After the making of this Statute, Prohibitions were conſtantly granted 
644, 645- to Sulits inſtituted in Spiritual Courts for Tithe of groſs Wood: But tw 
| Queſtions did frequently ariſe ; namely, What is groſs Wood? and of whit 
. Age groſs Wood muſt be, before it is exempted from the Payment of Tithe! 
2 Inſt. 642, 61. For the putting of an End to theſe Queſtions it has been long ſ tiled, 
643- that by groſs Wood is not meant high or large Wood, but ſuch Wood 
my _ *. as is generally, or by the Cuſtom of a particular Part of the Country, uſed 
52 as Timber ; and, that all ſuch Wood, if it be of the Age of twenty Yean, 
3 _ #34 is exempted from the Payment of Tithe. 
+1310. 
2 Inſt, 642. 62. The Wood of Oaken, Aſhen and Elmen Trees, being univerſal 
uſed as Timber, it has been conſtantly holden, that ſuch Trees, if of the 
Age of twenty Years, are groſs Wood. | | 
. 2 Inſt. 643. 63. It washolden upon t Deliberation, notwithſtanding what is laid 
5 down to the contrary in Phd. 470. that Hornbeam Trees, if of the Agr 
of twenty | Years, are groſs Wood; becauſe the Wood of ſuch Trees is fre 
_ quently uſed in building and repairing. 
2 Inſt. 643. 64. It has for the ſame Reaſon been holden, that an Aſpen Tree, if of tht 
Age of twenty Years, is groſs Wood. 
Flowd.470. 67. Tithe is in the general due of Beechen, Birchen, Hazel, Willon, 
Oro. Kha. 1. Sallow, Alder, Maple, and White - Thorn Trees, and of all Fruit Trees d 


Oro. Ia. 199. what Age ſoever they are: Becauſe the Wood of theſe Trees is not ofte! 


1 Noll. Abr. 8 5 
3 uſed as Timber. 


pl. 6. Brownl. 94. 3 Burr. 1310. 3 Com. Dig. 95. 


Hob. 219. 66. But if the Wood of any of theſe Trees be frequently uſed, in a patt 
brownl. 94. cular Part of the Country where Timber is (OP nes Megs 1 0 


Tithe is not due of fuch Trees, if they are of the Age of twenty Years. f 
, 67. 


* 


\ 


the Age of twenty Years, decay ſo as to be of no Uſe for repairing or Cro. Eliz. 
ding, Tithe is not due of the Wood of this Tree ; becauſe it was once — 5 
vileged | WA; 5 - I Roll. Abr. 
E er . 8 
68. But the contrary is laid down in ſome other Caſes. . 
69. In two of theſe it is laid down, that, if the Wood of a Coppice has Sid. 300. 
n uſvally felled for Firing, ſuch Wood ſhall pay Tithe, although it ſtand 1 Lev. 189. 
lit be forty Years of Age. 8 ; 
70. In another it is laid down, that if the Wood of a Timber Tree be Bunb. 99. 


, d for Firing, it is, although the Tree be of the Age of twenty Years, liable Greenaway 
a the Payment of Tithe. F Jag ah 96 
| 5 . ' of Kent. 
4 1 . | ly Hil. 7 G. 1. 
71. The Doctrine however of the former elted Caſes has been confirmed 


5. 4. Bil being brought for Tithe of the Loppings of Timber T 

2. A Bill being brought for Tithe of the Loppings of Tim rees, MS. Rep, 
ny had been ſold for Firing, it was inſiſted that this Wood which would — 
herways have been exempted from the Payment of Tithes was liable Tryon, 
ereto, becauſe it was ſold for Firing ; and ſome of the Caſes above cited youu * 


1 re relied upon. | 

; 73. The Bill was diſmiſſed; and by Lord Hardwicke Chancellor. 

+ 74. In the Caſes in 1 Lev. 189. and Sid. goo. the Wood in Queſtion 
„. Coppice Wood, which had been uſually 


elled for Firing ; and conſe- 
ently theſe Caſes do not conclude to the Point : Becauſe fach Wood of 
hat Age ſoever it be is titheable. What is laid down in the Caſe of 
reenaway and The Earl of Kent is not now Law; for in the Caſe of 
ibye and Huxley, Hil. 11 Geo. 1. which was ſubſequent thereto, it was 
rreed, that Tithe is not due of the Wood of a Timber Tree, which 
s been once privileged from the Payment of Tithe, although ſuch Wood 

ſold for Firing. ah 
75. It is in one Book laid down, that the Loppings of a Timber Tree, plowd. 470. 
hich are of twenty Years Growth, are exempted from the Payment of Soby v. 
the ;\ becauſe Loppings of that Age may be uſeful in Building. Molins. 
76. But it is laid down in divers other Books, that if a Timber Tree, Bro. Diſm. 
the Age of twenty Years, be lopped, Tithe is not to be paid of the pl. 14. 
oppings, although they fare not of twenty Years Growth ; for that as | Rep. 48. 


je Tree is exempted from the Payment of Tithe, the Loppings are like- hw we 


iſe exempted. Godb. 175. 
I Roll. Abr. 


640. pl. 3. 
77. And the Doctrine of the latter cited Books was confirmed in the Caſe 
Walton and Tryon. 8. 
78. In this Caſe it appeared, that the Loppings of the Trees, for the 

ithe of which the Bill was brought, were not of twenty Years Growth: 

ut it appeared, that the Trees were of the Age of twenty Years, before 

ey had ever been lopped. It was decreed by Lord Hardwicke, Chancellor 

at Tithe was not due of the Loppings; for that if a Tree be once privi- 

ged from paying. Tithe, the Priviledge extends to all future Loppings, of 

atſoever Age they are. 


lon, 79. It has been holden, that although a Tree was lopped, before it was 1 Roll. Abr. 
es (BG the Age of twenty Years, the future Loppings of the Tree, if they are 640. pl. 1. 
he [twenty Years Growth, are not liable to the Payment of Tithe. 


10. But in the Caſe of Walton and Tryon, it was laid down by Lord 
ardwicke, Chancellor, that if a Tree was lopped, before it was of the 
gt of twenty Years, all future Loppings, of how many Years Growth 
eve they may be, are liable to the Payment of Tithe. | 


| $1. It 


ͤ— ey ee TE 
—— —— 


— A re 


OY | 407 t r n E 1 


11 Rep. 48. 81. It has been holden, that if a Tree, which was nvileged from Paying 
Liford's Tithe, be felled, the Germins that ſpring from the Root of the Try 
. are likewiſe privileged. C49 85 1 


Sid. 300. liable to pay Tithe, although the ſame be of the Age of forty Years. 


© * Hadding-.- Pariſh, 


" Paſch. 40 Eliz. Ellis v. Drake, Paſch. 14 Ja. 1. 


V. 


82. But in the Cafe of Walton and Tryon, it was laid down by La 
 Hardwicke, Chancellor, that all Germins, which ſpring from the Roatz d 

Trees, that have been felled, are liable to the Payment of Tithe. - 

1 Lev. 12g. 83. The Wood of à Coppice, which has uſually been felled for Firing, j 
84. And in the ' Caſe of-IWValton and Tryon, it was laid down by Lan 
Hardwicke, Chancellor, that if, when the Wood of a Coppice is felle 
ſome Trecs growing therein, which are of the Age of twenty Years, w 
have never been lopped, are lopped, and the Loppings are promiſcuoulp 
bound up in Faggots with the Coppice Wood, Tithe muſt be paid of th 
Whole: For that it would be very difficult to ſeparate the titheable Wos 
from that which is not ſo, and the Owner ought to ſuffer for his Folly, | 


* 


mixing the latter with the former. | [5 

xx Rep. 48. 85. [fa Tree, or the Lopping of a Tree, is exempted from the Payment 
8 of Tithe, the Bark of the Tree or Lopping is like wiſe exempted, 
ate. ö ; the? yp | | | 

Freem. 334. ; i n | N SS 

86. The Words Silva Cedua are ſometimes uſed, as if they ſignified Ic 

fame as the Words Under wood : But the former Words are of a much lar 

Signiſication; for under the Words Silva Cædua is included every Sort d 

Wood, except grofs Wood of the Age of twenty Years. 05 

87. It appears, from what has been already mentioned, that Tithe #1 

| the general due of Silva Cedua. 99 | Ic 

1 Roll. Abr. $8. If young Trees are taken out of a Nurſery in one Pariſh, and fold! 

637. pl. 6. be planted in another Pariſh, Tithe is due thereof; elſe the Parſon mig 

Cro. Car. be deprived of the Tithes of his whole Pariſh, by converting the Land e 

$26. : Nurſeries. . | A 

Hardr. 380. 89. And it is in one Caſe laid down, that Tithe is due of young IW 

Grant a., taken out of a Nurſery, although they are ſold to be planted in the fag» 


90. But although it be in the general true, that Silva Cædua is liable 

the Payment of Tithes, yet ſuch Wood is, under certain Circumſtances, oF” « 

- | empted therefrom. : 5 | 

1 Roll. Abr. 91. If Silva Cædua be uſed in the Pariſh wherein it grew, to burn Bre 
ns Pl. 8. for the repairing or neceſſary enlarging of the Houſe of a Pariſhioner, 'Tik 


> Bo is not due thereof, 


I Roll. Abr. 92. But if ſuch Wood be uſed, to burn Bricks for the enlargin? 10 


645: pl. 10. Houſe more than is neceſſary for the Family of the Pariſhioner, Tithe is i” 
thereof, | "at +44 wal | 
Cro. Eliz. 93. It is laid down in two Caſes, that Silva Cedua is exempted from 


609. Payment of Tithe, when it is burnt in the Houſe of an Inhabitant oi! 5 
; eee v Pariſh wherein it grew. + 199 $7 e 
ucas, g | 


Sid. 447. 94. But in a Caſe, not many Years ſubſequent to theſe, it is laid do 
Tilden v. that ſuch Wocd' is only exempted from the Payment of Tithe, when! 
Waller, burnt in the Houſe of a Parithioner, who oceupies Land in the! 
Paſch. 22 herein it grew, | td. F | 


Car, I. h 885 TE. 1 
x Ventr. 75. 1 Ld. Raym. 130, 137, 359. Woods Inſt. 160. | 8 77 | 


95. And from a {till later Cafe it may be inferred, that ſuch We 
only exempted from the Payment of Tithe, when it is burnt in the Þ 
of an Occunier of Land in the Pariſh in which it grew, for the ne 
Uſe of his Family; for it is therein laid down, that if the Wood bet 

for drying Hops, of which the Parſon has no Benefit, his Tithe of Hl 
; having been ſet put before the Hops were dried, Tithe muſt be paid % 


Freem. 335. 
Anon. 


Mich. 
11 W. 3. 


ne ee. : 61 
6. If an Occupier of Land, in a Pariſh where Tithe of Wood and 1 Noll. Abr. 
che of Corn are both due to the ſame Perſon, uſe Silva Cedua, for in- 644. pl. 2, 
ſing his own Corn Land, which lies in the Pariſh wherein' the 'Wood — Raym. 
eu, Tithe is not due of the Wood; becauſe this is uſed. for the Preſer- = 
ton of Corn whereof Tithe is due. 5 x 
97. But if ſuch Wood be uſed for jineloſing the Corn Land of another 1 Saund. 
rſon, Tithe is due thereof; notwithſtanding the Perſon, who is intitled 143. 
the Tithe of the Wood, is likewiſe intitled to the Tithe of the Corn 33 
own upon the Land incloled. *_ - N= 
98. If the Tithe of Hops and the Tithe of Wood are both due to the Freem. 334. 
ne Perſon, Tithe is not due of Silva Cedua uſed in poling the Hops : -_ 
cauſe the Tithe of the Hops is increaſed by the Uſe of the Poles. Bund 20. 
9. Tithe is not due of Silva Cædua, uſed in making or repairing Carts Goldſ. 93. 
Ploughs to be uſed in Huſbandry in the Pariſh wherein the Wood grew: Anon. 
cauſe by the Uſe of the Carts and Ploughs the Tithes of other Things are 
reaſed. ; 2 : 


J. Of divers other Things. 


100. It is laid down in one Book, that Tithe is to be paid of Acorns, 11 Rep. 49. 
hough the Trees, upon which they grew, would not be liable to the Liford's 
yment of Tithe: Becauſe the Acorns are an annual Increaſe. Caſe. 

101, But in two other Books it is laid down, that Tithe is not due of Lit.Rep.40. 
orns, unleſs they are gathered and ſold. ; Hetl 25. 
102. All Kinds of Flowers and Roots; whether they grew in a Garden Lit. Rep. 


. &Field, are liable to the Payment of Tithes. 148. 
mi Stile's Caſe. 
d ioz. Fruit of every Kind, although it grew upon a Tree in the Hedge 2 Inſt. 62x. 
a Field, is liable. to the Payment of Tithe. Bunb. 184. 


104. Furze is not liable to the Payment of Tithe, if it be burnt in the Lit. Rep. 
duſe of a Pariſhioner, who occupies Land in the Pariſh wherein it 555 
75 . #7 , a et 7. 
5 Gomerſel. 
105, But if a Furze be ſold, it is liable to the Payment of Tithe, W 
106. If a Man gather green Peas, to eat in his Houſe, Tithe is not due 1 Roll Abr. 


\ Bri reof, 1 6247. pl. 11. 
r, TI. But if a Man gather _ Peas, to ſell or to feed Hogs with, they x Roll. Abr. 
liable to the Payment of Tith a | 


he. 647. pl 12. 
108. In one modern Caſe, it ſeems to have been the Opinion of the Bunb. 10. 


ro107 | 

4 36 that Turnips are only liable to pay Tithe, when they are drawn. * v. 

| | a atkins. 
Hil. 

＋ 3 Geo 1. 


og. But in a more modern Caſe it was holden, that although Turnips are Bunb. 314. 
drawn, but are fed off the Ground, Tithe is due thereof, in Caſe they Swinfen v. 


eaten by unprofitable Cattle, Digby, Hil. 
* 3 Geo, 2s 


4 


(D) Df what Things a mired Tithe is due. 
SUCH Tithe, as ariſes from a Beaſt, Bird or Fowl, is called a 2 1nft. 649. 


mixed Tithe. 2 1 Roll. Abr. 
635. | 
the Divers Things are, by the Eceleſiaſtical Law, liable to the Payment 2 Inſt. 621. 
e ne TP mixed Tithe, which by the Common Law are not. | 4Mod. 344. 
ey + The Deſign under this Head is to ſhew, of what Things a mixed 7 
he of due at the Common Law. 
1d Ws 4. In 


1 


62 ere nr E . . 
1 Rofl. Abr. 4. In doing this it will appear, that ſome Things, which are in dh 
2 2 general exempted therefrom, become by Cuſtom liable to the Payment di 
Cr.Car.339, mixed e V | Te 
eo It will alſo appear that ſome Things, which are in the general liz 

. Will a 7 
6 my * 8 5 are under particular Circumſtances exempted from the bee of x 
pl. 16. mixed Tithe. ; 1 - | 
1 Roll. Abr. 6. But wherever any Frayd is uſed, to bring a Thing under a Circumflan, 
645. pl. 15. by Reaſon of which it would, if it had come fairly thereunder, have been er 
645. pl. x7. expted from the Payment of a mixed. Tithe, it is by ſuch Fraud render 
lluable thereto. n 

7. As it would be tedious, to enumerate all the Things which are lt 
to the Payment of a mixed Tithe, only thoſe fhall be mentioned, concen, 
dag the Tithe of which ſome Queſtion has ariſen : But from thoſe whid 
"ſhall be mentioned, it may be cafily collected, of what other Things a mixt 
Tithe is due, ae 


\ 


1. Of the Young of a Beaſt. 
. It is in the general true, that Tithe is due of the Young of 
Beaſt, which 1s not Fere Nature. | 
Bro. Difm. 9. But Tithe is not due of the Young of a Hound, an Ape, or of a 
v. ao. Beaſt which is kept only for Pleaſure. 
2 Inſt. 65 . 10. Tithe is not due of the Young of a Deer; for a Deer is Fai 


Koll. Abr. 11, And for the ſame Reaſon, "Tithe is not due of the Young al! 
| 635 . C.pl. 3. Coney. | | 5 

Cr. Car. 339. 
1 Ventr. 5. 


2. Of the Eggs and Young of a Bird or Fowl. 


3 Roll, Abr. 12, It is in the general true, that Tithe is due of the Young of a Bi 
642. ; or Fowl which is not Fere Nature, unleſs the Eggs of the Bird, or Fos 
. have before paid Tithe, | 


Bro. Dm. 13. But Tithe is not due of the Eggs or Young of a Bird, or Fc 
1 20; | which is kept only for Pleaſure. | 
Moor 599- 14. Tithe is not due of the Eggs or Young of a Partridge or Pheaſant 
: og Rep. becauſe theſe are Fere-Neture. * a is 
| ; pro 15. If a Man keep Pheaſants, whoſe Wings are clipped, in an *:clold 
30. N. S. Wood, and from their Eggs hatch and bring up young Pheaſants, Tithe! 
not due of the young Pheaſants, although none were paid of the Ege 
Becauſe the old Pheaſants are not reclaimed, and would go out of the 
| ; cloſure, if their Wings were not clipped. 
ra 599- 16. It was heretofore holden, that neither the Eggs nor Young of! 
Prins, TY TRY are liable to the Payment of Tithe ; becauſe Turkies are Fat 
10 ature, | ; | 
3 17. But it was holden in a modern Caſe, that, as Turkies are at ti 
ton v. Day as tame as Hens or any other Poultry, Tithe is due of the Egys © 
Brightwell, Young of a Turkey, 8 | 


1 Roll. Abr. 18. Tithe is not due of Young Pigeons, in Cafe they are ſpent in i 
644:2.pl.4. Houſe of the Occupier of Land who breeds them. 
pl. 6. wad: . 


1 Ventr. $. 2 Mod. 77. 12 Mod, 47. 


LL «oh 19. But if young Pigeons are ſold, Tithe is due thereof. 
C- | 


ʒ 11 8 


20. If a Man pay the Tenth Lamb as Tithe at Mark-tide, and at Mid- 1 Roll Abe. 
"nr ſhear the other nine Lambs, Tithe is due of the Wool: For al- 547. N. pl. 

ough there were only two Months, between the Time of paying the 7+ Nuub. 90. 
iche Lambs, which were not ſhorn, and the Shearing of the Refidue, 

ere is 2 new Increaſe, EE ho | 

21. If a Man ſhear his Sheep about their Necks at Michaelmas, to pre- 1 Noll. Abr. 
e their Fleeces from the Brambles, Tithe is not due of the Wool : 646. Pl. 16. 
r it appears, that this, it being done before their Wool is much grown, 


zuld not be done for the Sake of the Wool. . | 
22. If a Man, after their Wool is much grown, ſhear his Sheep about 1 Roll. Abe. 
ermin, Tithe is not due of 645. pl. 16. 


ir Necks, in order to preſerve them from 
e Wool. | 
23. If a Man, a little before ſhearing Time, cut dirty Locks of Wool 1 Roll Abr. 
om his Sheep, in order to preſerve them from Vermin, Tithe is not due 646. pl. 27. 
the Wool. | 85 
24. But if in either Caſe more Wool, than ought to have been cut off, 1 Roll. Abr. 
fraudulently cut off, Tithe is due of the Wool. | 44 15. 
N - . 17. 

25. It is laid down in one Caſe, that Tithe is not due of the Wool of a Litt. Rep. 
heep, killed to be ſpent in the Houle, or of the Wool of a Sheep which dies 37. Civil a. 

| ö 7 
26, But in another Caſe, a few Years after, it is laid down, that Tithe 1 Roll. Abr. 
due of the Wool of a Sheep, killed to be ſpent in the Houſe. 8 


vin, Paſch. 
14 Car. 1. 


4. Of divers other Things. 


27. Fiſh taken out of a Pond, or an incloſed River, are liable to the 

ayment of Tithe. 

28. But no Tithe is due of Fiſh taken out of the Sea, or an open River, Noy 168. 
though they are taken by a Perſon having a ſeveral Fiſhery ; becauſe 1 Koll. Abr. 
hare Fere Nature, | 636. pl. 4. 


Cro. Car. 339. 1 Lev. 179. Sid. 278. Bunb. 43. 256. 3 Com. Dig. Ior; 3 Term. Rep. 385. 


29. Honey and Bees- wax are liable to the Payment of Tithe. Fus. N. B. 


1. 
I Roll. Abr. 635. C. pl. 1. Cro. Car. 559. 3 Com. Dig. 99. 1 


30. But wherever Tithe of the Honey and Wax of Bees has been paid, Cro. Car. 
d Tithe is due of the Bees | | | 404. Anon. 
31. Tithe is not due of the Milk, ſpent in the Houſe of a Farmer; in Id. Raym. 


alc the Houſe ſtand in the Pariſh wherein the Cows are milked. 129. Scoles 
; . Lowther. 


1 


) To whom Tithe is in the general to be 


pa * 


1 A - i down Js divers Decks that only Spiritual Perſons were at 2 Rep. 44. 
: mmon Law capable of receiving Tithes ; becauſe Tithes 11 Rep. 13. 
Leclefiaſtical Inheritance, _ ot : om BE Cre. ili. 


| 293, 599, 
763. Hob. 296. 3 Burr, 127. 


2. Ay 


ET 
a Co, Rep. 2. As a Layman had not, before the 32 H. 8. c. J. any Remedy in 4 
44. Caſe of Subttaction of Tithe ; it follows that a Layman was not at th 
6 Inſt. 648. Common Law capable of acquiring a Right to Tithe ; for wherever ther 
| 7 ea is a Right, there muſt be a Remedy for the Recovery thereof. 8 
Cro. Eliz. 3. Tha King was indeed at the Common Law capable of receiving Tube 
293, 399, becauſe he is Perſona mixta; but he could only receive them in his Spin 
| 1 2 3 tual e and not as belonging to a d ; 515 W 
40. Rep. 44 4. It is laid down, that the King's Grantee, although a Layman, was 
3 - the Common Law capable, by Virtue of the King's Prerogative, of u 
ter's Cale: ceiving Tithe. | T1 As 0 N 
x Roll Abr. 5. But it ſeems to be the better Opinion, that as the King himſelf i 
645. J. pl. only capable of receiving Tithe in his Spiritual Capacity, and not by Vir. 
3 315. tue of his Prerogative, the Capacity of receiving Tithe, it being perſon 
cannot be conveyed to a Layman. | 
Cro: Eliza. 6. A Layman could at the Common Law have preſcribed, that in Con 
599, 763- deration of an annual Sum of Money to be paid to the Parſon, for il 
Bro, Diſm- Pithes ariſing within a Manor, he was intitled to the Tenths of all Con 


ae : 5 growing in the Manor. 5 Fae” 1 
x Inſt. 159 7. At this Day a Layman is capable of receiving Tithe: For the Tiths in 
$1 Rep. 13. belonging to many Churches, and ſome Portions of Tithes, which up ive 


43 Fin. Rep. Diſſolution of Monaſteries were by divers Statutes veſted in the Crom 
TOP are become Lay-Fees, and have all the Properties of temporal Inbe 
ritances. : | bell | | 


% * 
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(F) To whom parochial Tithes are to be paid, 


2 Inſt, 641, 1. REFORE the Decretal Epiſtle of Pope Innocent the Third, whid 
653. was written about the Year 1206, and which, from its being dai 
Bro, Diſm. at J aterun, has been often miſtaken for a Decree of the Council of Latera 
E 6. holden not many Years before, parochial Tithes were not appropriated 
e any Spiritual Perſon in particular: But it was in the Power of every Perc 
to pay Tithes to ſach Spiritual Perſon or Corporation as he pleaſed. 
2 Inft. 641. 2. By that Epiſtle, which laments the Inconveniences ariſing from 
Power, it was directed, that, for the Time to come, the Tithes of all! 
Tiſhes ſhould be paid to the Perſons having the Cure of Souls in the ec 
ſpective Pariſhes, who were called Rectors. wy 
lbid: 3. That Epiſtle, which would not have been in itſelf obligatory, bei 
; founded in Reaſon and Juſtice was well received, and ſoon became P 
of the Law of the Land; and in Conſequence thereof Rectors bec: 
intitled to all the Tithes, except Portions of Tithes, ariſing in their rich 
1 ſpective Pariſhes, | - 
Spelm.Eng.. 4. As many Adyowſons had, before that Decretal Epiſtle was writ 
Works 137. heen W to divers religious Perſons, as to Abbots, Priors, ſingle D 
and ſingle Prebends, and their Succeſſors, the Practice of collating the 
ſelves to the Churches thereto belonging, and of undertaking perſonal 
the Cure of Souls, was for the Sake of keeping the Tithes in their o 
Hands ſoon after introduced. As this Practice was followed by their 8 
ceſlors, the Tithes of many Pariſhes were kept perpetually in their 
Hands. In Proceſs of Time, in order to avoid a Multiplicity of 1nftituvo 448 
and InduRtions, ſuch Perſans obtained Licences, that they and their Suech 
tors might be perpetual Incumbents of the Churches, 85 


I 


% * 


„%% « TTT 1 

Ia this Way Appropriation to Churches did begin: But Churches were Spelm. Eng. 

t duet Tine oe SE ated to ſuch fingle Spiritual Perſons, as did in Works 138 
p.rſon adminiſter the Sacraments and perform other Divine Service. 

6. Deans and Chapters did afterwards obtain Licences, for the Appropria- Ibid. 
jon of Churches belonging to their Advowſons : But as they, being a Body 
orporate, could not jointly do the Duty of a Pariſh Prieſt, and as no one 
particular was bound to do it, a Deputy, called a Vicar, was appointed 

ader their common Seal to do that Duty: But the Perſon ſo appointed was 
ſoally a Member of the Spiritual Corporation, to which the Church was 

ropriated. | q f 
git Ehe Practice of appointing Vicars being once introduced, Prioreſſes Ibid. 
nd Nuns obtained the like Licences for the Appropriation of the Churches 
elonging to their Advowſons; and they likewiſe appointed Vicars, and 
ook the Profits of the Advowſons to themſelves. 

8. Encouraged by theſe Examples the Abbots, Priors, ſingle Deans and ibid. 
ingle Prebends, who had before performed Divine Service in Perſon, did 
ikewiſe appoint Vicars. * . | | 

9. It ſeems probable, that Vicars were not at firſt endowed with any 
part of the Tithes belonging to their reſpective Churches, but received a 
ertain yearly Sum of Money, by Way of a Salary ; and it appears, that the 
Bum received by ſome Vicars wag very ſmall. 

10. For by the 15 K. 2. c. 6. after reciting, that divers Damages and 
indrances have happened, and daily do happen, to the Pariſhioners of 
livers Places, by the Appropriation of the Benefices of ſuch Places, it is 
greed and aſſented, That in every Licence from henceforth to be made in 
the Chancery, of the Appropriation of any Pariſh Church, it ſhall be ex- 
preſaly contained and comprized, that the Dioceſan of the Place upon 
the Appropriation of ſuch Churches ſhall ordain, according to the Value 
of ſuch Churches, a convenient Sum of Money, to be paid and diftributed 
yearly, of the Fruits and Profits of the ſame Churches, by thoſe that ſhall 
have the ſaid Churches in proper Uſe, and by their Succeſſors, to the 
poor Pariſhioners of the ſaid Churches, in Aid of their Living and Suſ- 
tenance for ever; and alſo that the Vicar be well and ſufficiently en- 
dowed.“ | 

11. Afterwards by the 4 H. 4. c. 12. it is ordained, 4 That from hence- 
forth in every Church appropriated, or to be appropriated, a ſecular Per- 
ſon be ordained perpetual Vicar, canomically inftituted and inducted to 
the ſame, and convenably endowed by the Diſcretion of the Ordinary, 
to do Divine Service, to inform the People, and to keep Hoſpitality 
there; and that no religious Perſon be in any wiſe made Vicar in 
any Church appropriated, or to be appropriated, for the Time to 
0 come.“ ; 

12. As it is only provided by the 4 H. 4. c. 12. that Vicars ſhall be en- 
owed at the Diſcretion of the Ordinary, it has of Courſe happened, that 
e Right ofa Vicar to Tithes is very different in different Pariſhes. | . 
13. In divers Pariſhes, the Vicars are only endowed with ſome particular Cro. Eliz, 


% 


Tithes ariſing in their relpectire Pariſhes. _— 
0 0 5 


| % 335. pl. 6. 
14. In other Pariſhes, the Vicars are endowed with all Tithes ariſing 2 Roll. Abr. 
their reſpectivxe Pariſhes, except ſuch as arc reſerved in the Deeds of 335. pl. 1. 

.ndowment, | pl. 4. 
15. In other Pariſhes, the Vicars are endowed with all (mall Tithes 

ling in their reſpective Pariſhes, 7 

16. It follows, that as the Right of a Vicar to Tithes does always depend Gro. Eliz 
pon the Endowment of his Vicarage, he ought, whenever his Right is 633. 2 
ueſtioned, to ſhew himſelf entitled, by Endowment, to the Tithe he * 27. 
; Bun 7. 745 


6 
17. But 


% 


Loa  - (F) T 1 N R EB & + 
2 Kep. 729. 1. But although a Vicar cannot produce the Deed of Endowment, x 
Bund. 7, pe can ſhew that he and his Predeceſſors have conſtantly received the Tith 
369 by him claimed, this is Evidence, that he bas a Right by Endowment | 
cow 329. 18, In many Deeds of Endowment of Vicarages a Power is reſerve] 

a Archbiſhop, to increaſe the Tithes of the reſpective Vicarages; anf 
if ſuch Power be not reſerved, an Augmentation of the Tithes may be mag 
; with the Conſent of the Archbiſhop. : | E 
hid, 19. In Conſequence of this it has been holden, that if a Vicar and hy 
f Predeceſſors have for a long Time received a Tithe, which they were ng 
| intitled to under the Deed of Endowment, this, although the Decd d 
Augmentation be not produced, is Evidence, that the Vicarage has at ſon, 

Time been augmented with the Tithe, ws 

II Rep. 13. 20. Upon the Diſſolution of Monaſteries, the Tithes of all Churches a; 

Hob. 308. propriated to the Monaſteries, and all Portions of Tithes belonging to then, 
ere by divers Statutes veſted in the Crown. | | 
21. Much the greater Part of theſe Tithes have been ſince granted in Fee 
by the Crown. 8 7 : | 
22. All Tithes fo granted, except ſuch as have been fince given to thy 
reſpective Churches, are at this Day due to the Grantees of the Crown, why 
are called Impropriators. | 


4 23» It is in the general true, that a Chaplain, or a Curate, 18 not u. 
Littl Rep. 24. A Suit being brought for Tithes by a Chaplain to a Chapel of Ea, 


Price v. it was holden, that theſe could not be due to him; becauſe the Reda 
Prat. might remove him at Pleaſure. | 1 8 
26. A Bill being brought by a perpetual Curate for the Recovery af d 
vers ſmall Tithes, it appeared, that the Chapel, of which he was Curats 
was annexed to the Church of Hemel Hemgſtead; that he was nominated 
thereto for Life, by the Vicar of Hemel Hempſtead, who in the Inſtrumen 
of Nomination had given him the ſmall Tithes of the Chapelry, with : 
Power to ſue for the ſame in the Vicar's Name ; and that he was licenced 
by the Biſhop, It was holden that the Plaintiff had no Right to the Tiths 
becauſe he had not a permanent Intereſt in them; for that an Appointment 
to a Curacy, although expreſsly made for Life, is revocable by the Comma 
Law without any Cauſe being ſhewn, and by the Eccleſiaſtical Law upa 
good Cauſe being ſhewn. 
27. But a Curate who comes in by Inſtitution from the Ordinary, nay 
be intitled to Tithes. | ; 
2Ch Ca. 19, 28. An Impropriator gave the Tithes of a Pariſh, all which be 5 
6 bis ReQtory, by Will to the Maintenance of the Miniſter of the Pan 
for ever ; but did not give either the Tithes, or the Power of nominatin 
the Miniſter, to any Perſon, This Deviſe being void in Law, becauſe i 
was to no. certain Perſon, the Heir at Law nominated A. to be th 
Miniſter. Afterwards, upon the Suppoſition of a Lapſe to the Crown, } Pe 
was prefented, inſtituted - and inducted. A Queſtion, to whom ti Pr 
Tithes of the Pariſh belonged. coming before a Court of Equity, it un 
decreed, that as B. came in by Inſtitution, from the Ordinary, although l. the 
_ not, ſtrictly ſpeaking, either Rector or Vicar, they were due 
um. 
Sheph. Abr. 29. Perſonal Tithes are to be paid in the Pariſh, wherein the Perſon 
1013. is to pay them livres. ; | 


: 40. 


* 


| Far weL_r"c. 
| 30. tf Cattle, for which an Agiſtment Tithe is due, have been ſome- Bro. Diſm. 

times depaſtured in one Pariſh, and at other Times in another, Tithe muſt Pl. 16. 

be paid in each Pariſh, in Proportion to the Time they were therein de- 

aſtured. 1 | - |; 

"31. By the 2 Ed. 6. < 13. Par. 3. it is enaQted, ® That every Perſon, 

« which ſhall have any Des 8, or other titheable Cattle, going, feeding or 

alte 1 


S * 


« depaſturing in any or Common, whereof the Pariſh is not certainly 
« known, ſhall pay Tithes for the Increaſe of the ſaid Cattle to the Parſon. 
© Vicar, Proprietor, Portioiary, Qwner or other their Farmers or Depu- 
ties of the ſaid Pariſh, Hamlet, Town or other Place, where the Owner 
« of the ſaid Cattle AM | 1 1 | 

2. The Tithe of Lambs is to be paid in the Pariſh wherein the Sheep Bunb. 139. 
3 although the Sheep have been fed in two or more Pariſhes. f Boys Bl 
ö 3% ics | ” | 497. 

33. No predial Tithe, which would, if the Corn or other Thing from 1 Roll. Abr. 
which it ariſes had been ſevered before the Death of the Rector or Vicar of 655. pl. 3. 
the Pariſh, have been due to the Rector or Vicar, is due to the Executor Bulſtr. 
of the Rector or Vicar : But the Perſon, who ſucceeds to the Benefice, is 84. 
intitled thereto. * : | | 
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(5) To whom ertraparochial Tithes are to be 


1. A LL Tithes ariſing in an extraparochial Place; are by the Cano ; 
A Law to be paid to the Biſhop of the Dioceſe, in which the Place Es 
lies. ; ; ; 


2. But by the Common Law all ſuch Tithes are. U be id 60 the Dro. Dike | 


King. pl. 10. 
# | 2 Inſt. 647. 
4 Roll. Abr. 657. pl. 2. pl. 5. 


3. As the Appropriation of Tithes, in Conſequence of the Decretal Ante, p. 64. 
Epiſtle of Pope Innocent the Third, extended only to parochial Tithes, all Cro. Elis. 
the Tithes of extraparochial Places continued to be due to the-Kin 2 
4. And conſequently all extraparochial Tithes, of which no t has 
been made, are at this Day due to the King. | 


— * n 1 . 


(H) Df the Right to a Portion of Tithes in a 
| Parich. 


1j. DEFORE the Tithes of Pariſhes were, in conſequence” of the Ante, p.64. 
Decretal Epiſtle of Pope Innocent the Third, appropriated to the 2 Init. 641. 

Perſons having Cure of Souls in the reſpective Pariſhes, it was a common Numb. 190. 

Practice, to grant the Tithes of a whole Manor, or of a particular Farm, 

to any Spiritual Perſon, or to any Spiritual Corporation, and to his and 

their Succeſſors. 


* 


Vor. V. | F | 2, A Stop 
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Practice: But as the Right to Tithes, which had been before 
-continued in the Spiritual Perſon or Corporation, and in his and their 
Succeſſors. The Tithes thus granted, in order to diſtinguiſh them from the 
other Tithes of the Pariſh, have been always called Portions of Tithes, 
3. Some Portions of Tithes do at this Day continue in the Hands of 
the Succeffor to the Spiritual Perſon or Corporation, to whom they were at 
*  frſt granted. _ 8 | | ENT 
4. Others which came to the Crown upon the Diſſolution of Mo- 
naſteries, are at this Day in the Hands of the King, or the Grantees of 
„„ Earls Kapwens, that » Sort Baton bv © Bhch 
| Hence it frequently happens, that a Spirit erſon has a Right to 
8 0 a 18.805 of Tithes, in : Pariſh of which he is neither Rector nor Vier 
Ng and that an Impropriator has a Right to a Portion of Tithea, in a Pariſh 
of which he is not Impropriator. > 7 
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(J) By whom Tithe is to be paid. 


Hardr. 184. 1+ IT. has been holden, that the Owner of the Cattle is liable to pay 
Pory 2. | the Tithe due for depaſturing them. þ 

Wright, 5 | 

Paſc. 13 $7 | 5 | 

Car. 2. . 

Bunb. 3. 2. But in a modern Caſe in the Court of Exchequer it was holden, that 
Under- only the Occupier of the Land is liable to pay Tithe for depaſturing Cattle; 


Wood . although the Cattle are the Property of a Stranger. 
Gibſon, a © JE : 


Hill 2.G. 1. | : 
3. And ina Note at the Bottom of the latter Caſe it is ſaid to have been 
ſettled, in the Caſe of Fiſher and Leman, M. 7 Geo. 1. that in the general 
only the Occupier of the Land is liable to an Agiſtment Tithe : But that 
in the Caſe of a Common, the Owner of the Cattle is liable thereto; 
ao the Owner of the Soil has no Profit from depaſturing the 
Cattle. | 


Noy 150. 4 It is laid down in one Caſe, that the Perſon, who buys Corn of the 


Baker's Grower, is not liable to pay the Tithe thereof; becauſe he may not be 


Cuſe. known to the Parſon. 
N 44 N a 
Fliz. | 

Oro. Ja. 303. 5. But it is in another Caſe laid down, that the Vendee of ſtanding 
Moyle v. Corn 1s liable to pay the Tithe thereof. 


Ewer, 
Mich, 10 pH | 8 | 
rt 34. 6. And the latter ſeems to be the better Opinion for in two other Caſes 
Hele v. it is laid down, that the Vendor, who after ſelling his Corn had ſerved it 
Yretenden. by Order of the Vendee, ſhould pay Tithe thereof; becauſe it was ſold in 


2 Bulſtr. aſecret Manner. 
184. 


* : 7. rp whence 2 be fairly inferred, that, if the Corn had 
een ſold in an open Manner, the Vendee would have been liable to 
N e ee 25 


— 


* 


c) What 


A Stop was, by the Appropriation of parochial Tithes, E to this 
thus granted, 


M 


yy | | | 8 A 2 — | 

(k) CUyat Tithes are to be deemed ſmall Tithes.. 
| . N 

1. 8 the Vicars are in many Pariſhes endowed with all ſmall Tithes; 

| ueſtions do frequently ariſe, whether the Tithes of certain 
Taings are {mall Tithes. l 5 * i 
2. But ſuch Queſtions can only ariſe concerning Things of which a pre- 
dial Tithe is due; for it is univerſally agreed, that every perſonal and 
every mixed Tithe, is a ſmall Tithe. FS . a1 

z. It was the Opinion of Holl, Chief Juſtice, that in order to diſtinguiſh, 1a Mod. 
whether the Tithe of a particular Thing be a great or ſmall Tithe, 1. 
Regard. muſt be had to the Place where the Thing from which it ariſes, e 
grows: For that if Corn grow in a Garden, the Tithe thereof is a ſmall Ry 1 * | 
Tithe; and vice verſa, that if a Thing, the Tithe of which is in the ge- Sh. 341. 
neral a ſmall Tithe, grow in a Field, the Tithe therefore is a great Tithe. © 

But it was holden by the Opinion of the other Juſtices, Zyre, Dolben,  _ 

N Gregory, that the Nature of the Thing, from which the Tithe ariſes 
is only to be conſidered ; and that the Tithe of Corn although grown © + {42:4 
in a Garden, would, agreeably to what is laid down in Moor gog. be a 

reat Title. ; | 5 f 
4 5. It was However ſaid in this Caſe by Dallen and Gregory, that if a 
Thing, the Tithe of which is in the general a ſmall Pithe, ſhould be grown 
in the greater Part bf the Pariſh, the Tithe thefeof would, agreeably to 
what is laid down, in /{utt. 78. be a great Tithe. | | 
6. But Eyre was of a different Opinion as to this Point. EB, a 
7. The Opinion of Holt, Chief Juſtice, was contrary to what is laid down 
io divers Books; and the Opinion of the three Juſtices has been adhered 
to in two modern Caſes. ES | F TO 
8. It is in divers Books laid down, that the Tithe of Saffron is a ſmall Cro. Eliz. 
one; although a Field of forty Acres be plant:d therewith. | a 46 7. 


41 field 
v. Fcak. Hut. 78. Moor 909. 


1 
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9. In one of the modern Caſes the Queſtion was, whether the Tithe of 

Potatoes, planted in Fields in a Pariſh - to the Amount of three hundred 332 
Acres, is a {mall Tithe? It was holden to be ſo. And by Lord Hardwickez N 
Chancellor It ſeems to me; that in the Caſe of Marton and Liſle, Holt, Trin. : 
Chief Juſtice, did untimely acquieſce in the Opinion of the other three 16 Geo. 2. 
Judges ; for if he had not, the Judgment would ſcarce, as was done, have 2 Atk. 365. 
been given in his Abſence, and upon the firſt Argument. The Diſtinction s 8 | 
betwixt a great and ſmall Tithe was at firſt founded upon the Quantity f 

the Thing from which it aroſe. Thus the Tithes of Corn, and ſome 


other Things, were called great Tithes : Becauſe theſe Ls © uſually 1 
ax, and ſome 


es in large Quantities. On the other Hand, the Tithes of 
it other Things, which generally grew in ſmall Quantities, were "led ſmall 


Tithes. Whenever the Cultivation of a new Thing has been introduced] j 
the Method has been to denominate the Tithe thereof great or ſmall 
from its Similitude to other Things, the Tithes of which are great or 
mall: But it would be productive of great Uncertainty. to hold, that a 
Tithe which has once obtained the Dcnomination o great or ſmall, 
ſhould be liable to a new Denomination, from the Quantity of the Thing 
from which it ariſes, or from the Place where it grows. It has been 
ſaid, that if neither the Quantity of the. Thing, nor the Place in which it 
grows, ought to be regarded, the Value of great Tithes may, by growin P 
oaly thoſe Things in a Pariſh which are liable to the Payment of ſmal 

Ci 3 ar - Tithes, 


it 


«* 
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Z )) 5 
: Tithes, be reduced to almoſt nothing. This is very true, and it. is at 
©  Inconvenience : But it is one, "which muſt be ſubmitted to by all who hare 
Eftates in Tithes; becauſe it ariſes from the tranſitory and fluQuating 

| Nature of ſuch Eſtates. T 

MS. Rep. , 10. In the other modern Caſe it was laid down by Lord Henley, Keeper, 
Sims v. that the Difference betwixt a great and ſmall Tithe depends entirely upon 

Barnett, the Nature of the Thing from which it ariſes. | 


1 


Mich. 1 | 
G. 3. 8 | | 525 ; | | 7 9 
Skin. 341. 11. It is ſaid to have been ruled at an Aſſize, that the Tithe of Clover 
g8eed is a great Tithe ; becauſe Clover Seed is a Species of Grain, - 
Bunb. 344 12. But it has been decreed by the Court of Exchequer, that the Tithe 
Sh of Clover Seed is a ſmall Tithe. | | 
| 25 13. It has been holden, that the Tithe of Flax is a ſmall Tithe, 
22 Mod 41. 3 Lev. 36g. 1 


: 
i 
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Skin. 341. 14. The Tithe of Hay is not a ſmall Tithe, but Vicars are in many 
| N 419. Patiſhes intitled thereto by Endowment. | 
b. EROS, | 


—_ TY 2 5. And if a Vicar be intitled by Endowment to the Tithe of Hay made 


Skin. 341. of Graſs, he is likewiſe intitkd to the Tithe of Hay made of Clover, Sain- 
3 Keb. 419. foin, or any other Thing of the like Kind, although the Cultivation of the 
Buyb. 79. Thing has been introduced ſince the Endowment of his Vicarage Be- 
344+ cauſe every one of theſe Things is a Species of Graſs. 


16. The Tithe of Hops has been holden to be a ſmall Tithe. 


Crouch v. | 
Riſden. T | , 
17. The Tithes of Peas and Beans are in the general great 'Tithes : 
Toys oy And if a Vicar be intitled to the Tithe of ru > theſ it is by Er 
dowment. | 
Bund 10 18. A Bill being brought for the Tithes of Peas and Beans, ſowed and ſet 
Gumley v. in Rows, drilled, bqed and hand-weeded in a garden-like Manner, as 
Bit. being {mall Tithes; the Defendant inſiſted, that Peas and Beans, cultivated 
| in this Manner, had uſually been grown in a great Part of the Pariſh ; and 
that Tithes thereof had never been paid to the Vicar. It was decreed, 
without going into the Conſideration of the Quantity grown in the Pariſh, 
Ahat as no Endowment of theſe Tithes was produced, nor any Receipt 
| of them by the Vicars proved, the Bill ſhould be diſmiſſed. — 
MS. Rep. 19. In a very late Caſe a Bill was —_ for the Tithes of Peas and 
Sims . Beans grown in Fields, gathered by Hand while green; and fold it 
Barnet. Markets. It was ſaid for the Plaintiff, that, although the Tithes of the 
. Ms I Peay and Beans would, if _— had ſtood till they were ripe, have bee 
YN Go reat Tithes, by gathering the Peas and Beans before they were ripe, and 
1 by Hand, the ogy 60 3 The Decree was, that the Tithe 
{ | Was a great Tithe. And by Henley, Keeper—the Difference be and 
twixt a great and ſmall. Tithe depends entirely upon the Nature of the chat 
Thing from which ir ariſes. It would be ſtrange to hold, that the y 
| py, of a Thing at one Time ſhould make the Tithe thereof a ſmilW* t 
the, which would, if the Thing had been gathered at another Time, ban 5 
been a great Tithe ; it has been expreſsly determined, in the Caſe d « 0 
Hotly ſon v. Smith, Bunb. 279. that the Tithe of Tares, whether cut gree 
or ripe, is a great Tithe. It was holden, in the Caſe of Gumley v. Birt, Bunk 
4 170, that the Mode of cultivating Land for the growing of Peas or Beats 
did not make the Tithe thereof a ſmall Tithe ; and there is ſurely |< 
Reaſon to hold, that the Mode of gathering Peas or Beans ſhould makt 
the Tithe thereof a {mall Tithe, 5 8 | 


* 


20. 
* 
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20. If a Vicar be entitled by Endowment to the Tithe of Peas and 
Beans, he is intitled to ſueh Tithe, in what Way ſoever the Land upon 
which they grow is cultivated. | | : i 

21. A Bll being brought for the Tithes of Peas and Beans, the Defen» Bunb. 19. 

dant inſiſted, that the Vicar was only intitled to the Tithes of Peas and "= Mad 
Beans grown iu Fields, when the Ground had been turned with a Spade: 
But it was decreed by the Court of Exchequer, that he was alſo intitled to 
the Tithes of Peas and Beans grown in Fields, when the Ground had been 
turned with a Plough; and the Decree was affirmed in the Houſe of 


255 It has been decreed, that the Tithe of Potatoes is a ſmall Tithe. MS. Rep. 


Smith . 
* 4 | Wyat, Trin. 
16 Geo. 2. 2 Atk. 365. 8. C. 
23- The Tithe of Saffros has been holden to be a ſmall Tithe. 8 
| 467. 
h Bedingficd v. Feak, Hut. 78. 
24. It hag heen holden, thay the Tithe of Woad is a ſmall. Tithe, —&Cro.Car. a8 
| | 44% - 
p 25. The Tithe of Wood is in the general a great Tithe : But in ſome 1Roll. Abr, 
a Pariſhes it is a {mall Tithe, 4. _ U. pl. 


1 


— — 


(L) bow far the Cuſtom of a Parith is to be re- 
garded in the fetting out of Tithes, 


1. IT is by divers Statutes provided that Tithes ſhall be paid accord- | 
ing to the Uſages and Cuſtoms of the reſpective Pariſhes, in which | 

they ariſe. | | 9 
2. By the 27 F. 8. c. 20. par. 1. it is enacted, That every Perſon, 
«* according to the laudable Uſages and Cuſtoms of the Pariſh, or ather 
„ Place where he dwelleth, ſhall yield and pay bis Tithes and other 
« Duties of Holy Church.” TE, 

3. By the 32 H. 8. 6. 7. par. 2. it is enacted, © That alt Perfons ſhall 
* fully, truly and effeQually, divide, ſet out, yield or pay, all Tithes 
* according to the lawful Cuſtoms and Uſa of the Pariſhes or Places, 
* where ſuch Tithes or Duties ſhall grow, ariſe, come or be due.“ 
deen 4+ By the 2 3 Ed. 6. c. 13. par. 1. after enacting, That the Statutes 

made in the Twenty-ſeventh and Thirty-ſecond Years of the yy, of 

jthe the late King Henry the Eighth, concerning the true Payment of Tithes 
" b- and other Duties, ſhall abide in their full Strength and Virtue, it is further 
enaQted, © That all Perſons ſhall truly and juſtly, without Fraud or Guile, 
* yield and pay all“ Manner of predial Tithes, in their proper Kind, as 
[mal BW they riſe and happen, in ſuch Manner and Form, as hath been of Right 
yielded and payed within forty Years next, before the making of this Kt, 
or of Right or Cuſtom ought to have been paid.“ | 

5. And by par. 8. it is enacted, “ That in every Place the ſame Cuſtam ( 
+ of Payment of perſonal Tithes which had been obſerved within forty C030 494 
Jean * Years before the making of this AR, ſhall be obſerved and continue. 
6, The Limitation in this Statute, to Years. before the makin 
make WiWereof, agrees with the Ecclefiaſtical Law: By which if any Tithe 


3 
= 


* Ie ; „ HEE Do 
EIS been paid in a certain Way for the Space of forty Years, ſuch Paymen 
| Rail hive made a good Cuſtom againſt the Church, - | 
I. The Conſtruction of theſe Statutes has conſtantly been; that a 'Cuf. 
tom of a Pariſh as to the Payment of Tithes is not to be regarded, unlck 
i:. be areaſonable one. | 925 oe 
1 Sid. 278. 8. Wherever the Tithe of a Thing is due of common Right, as of Whext, 
r Le". 179. a Cuſtom of a Pariſh to pay leſs than the tenth Part for-Tithe, is bad; 
Id. Raym. pecauſe this Cuſtom which amounts to a Preſcription in non Decimaniy 
14. as to Part of the Thing, is unreafonable. RS, 
808. 


. The Bihop Tithe of Wool ; aud that this was to be delivered at/que vlſu et tadtu 1 
of Carliſle, dem partium ejuſd:m Lane per Reforem, The Cuſtom was holden to he 
Funb. 327+ reaſonable + For although it be alledged, that the tenth Part of the Wod 

"200 Was to be delivered without Fraud; yet this is to be delivered in ſuc 
Manner, as is extremely liable to Fraud. It is moreover contrary to 
Reaſon, that the Perſon whq is to pay Tithe ſhould be the ſole Judge, 
; whether it be juſtly paic. 125 N 

x And. 199. 11. The Cuſtoin was, that the tenth Sheaf, of ſuch Corn as was bount 

Adam's up in Sheaves, was to be paid in full Satisfaction for the Tithe of all Con 

Caſe, grown upon certain Lands, This was adjudged a bad Cuſtom: ' Becauſe 

admits of the paying as little for Tithe of Corn as the Occupier plealc; 
| for he may chooſe how much of the Corn he will bind up in Sheaves. 
cloth 208, 5 77 In a Suit for fübtracting Tithe, the Defeudant alledged, that by the 

Jacks v. _ Cuſtom of a Farm, the Occupier of the Farm, after having ſet out the 

| Cavendiſh. Tithe of Corn, was to take back thirty Sheaves of the Tithe. As it un 

46 not averred, that the Farm was a- large one, this Cuſtom was holda 

to be bad: For if it were a {mall Farm, there might be no more tha 
thirty Ny {ct out for Tithe, in which Caſe the Payſon would har 

J I MAES oy ROE a ed Lo 
I Leon. 99. 13. It was alledged, that by the Cuſtom of a Pariſh, when certain Land 
Stebbas are ſown with Corn, the Parſon is to have for Tithe the Corn grown up 
| Goodlake.' every tenth Land, beginning to reckon from the Land next the Churdl 

n was holden that this Cuitom, which puts it into the Power of th 

Occupier, by neglecting to manure aud ſow the tenth Lands properly, u 


5 


2 
nap Ge? Tithes thereof worth very little, is unreaſonable, and therefct ma; 
. J TC ROD I-AA | ; 
March 79. 14. The Cuſtcm of a Pariſh was to pay Tithe in Kind of. Sheep, if thy Ha 
Weeden v. were kept a whole Year in the Parifh'; But if they were ſold before ſhear 
Harding. ing Time, only a IIalfpenny was to be paid fce the "Tithe of each She 
T bis was adjudged an unreaſonable Cuſtom; for thereby the Titlie of Shey 04 
may, at the Owner's Pleaſure, be made worth very little. "fo 
12 Mod, 15. It was alledged, that by the Cuſtom of a Pariſh the tenth Lamb u gro 
498, to be paid, for the Tithe of all Lambs ycaued in the Pariſh ; and that! 
+ Selby v. Conſideration of this, rio Tithe was to be paid for Ewes depaſtured in ti * 
Bauk. Pariſh, which did not yean therein. This was. holden to be a bad Cuſton has 
for, by taking the Ewes out of the Pariſh a little before the Time of yea to b 


ning, the Parſon may be deprived of his Tithe of Sheep. 
| Bunb, 183. 1 A Cuſtom to pay Tithes of Lambs upon Saint Mars Day 
ü Reigvolds © Bolden to be unreaſonable: Becauſe at that Time Lambs are in the gent 
1. Vincent. ſa young, that they are not able to live without their Dams. (M) 
; . Ed: 1881 0 „ f f R ; j 'S' 
i & Fs 


E 1 N R 8. 


) Df the Time and Manner of paying perſo: © 
; na Oe where - hive is no Cuſtom in a 
ar 3 ' Ee | ; 


by 53 | W 4 

1. NY the2 & 3 Ed. 6. c. 13. par. 7. it is. enacted, . That every Per- 

&« ſon, liable ro the Payment thereof, ſhall yearly at or before Eaſſer 
« pay for his perſonal Tithe, the tenth Part of his clear Gain, his Charges 
« and Expences, aceording to his Eſtate, Condition or Degree, to be there- 
« jn abated, allowed and deducted.“ IT a | 
2. It was determined in the Houſe of Lords, upon an Appeal from the 1 Eq: Ca. 
Court of Exchequer, that the Occupier of a Corn Mill is only liable to HG 
pay, for his perſonal Tithe, the tenth Part of his clear Profit, after the Chamber- 
Charge of pany the Mill, and the Expences of Horſes, Servants'and all lain. 
other Things are deducted. h 5 er 

3. It is Pea to have been the Opinion of Gilbert, Chief Baron, that Zafter Bunb, 174. 
Offerings were at firſt a Compenſation for perſonal Tithes. 

4. And this Opinion ſeems to be confirmed, by two late Caſes in the Bunb. 173, 
Court of Exchequer ; in which the Court unanimouſly agreed, that Eaſter 198. 
Offerings are due of common Right. _ | 

5. For it cannot reaſonably be ſuppoſed, that an Eaſter Offering is due 
of common Right, unleſs it be at the ſame time ſuppoſed, thar it was at firſt 
paid in Lieu of ſome Thing due of common Right ; and it ſeems, more 
probable, that it was at firſt paid in Lieu of the Tithe of perſonal Labour, 
than of any other Thing. 


. 
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J) Ok the Time and Manner of ſetting out 
predial Tithes, where there is no Cüſto•m 
in a Parich. 2 | 


1. IT is laid down in divers Books, that only one predial Tithe can be Paz MB 
[ due in the ſame Year from the fame Land. my 8 3 1 
— | | pl. 16. 

| 7 2 uuſt. 652, 11 Rep. 16. 


2. But it ſeems to be now ſettled, that more than one predial Tithe 

may be due from the ſame Land in the ſame Year, 

3- It was holden many Years ago, that Tithe is due of aftermowth 1 Roll. Abr. 

Hay. ; | — . 11. 
. 2 ch. 


. | | 41 Elis. 
4. It was holden by the Court of Exchequer in a modern Caſe, that Bunb. 10. 
Garden Grounds ſhall pay Tithes of the different Crops produced in the er Im 
lame Lear; and that Tithe is due of Turnips when pulled, although they. & 
grow upon Land which has in the ſame Year paid Tithe. 6.1. 

5. And in a ſtill later Caſe it was holden, by the ſame Court, that if Land Bunb. 31. 
be ſown with Turnips in the ſame Year that Tithe of Corn grown thereon Swinfen v. 
has been paid, and be fed with Sheep or any unprofitable Cattle, Tithe is Digby: 
jo be paid of the Tunis. , * 


Fd 


* 
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Cro. Ja. 42. 6. It was indeed in one Caſe holden, that no Tithe is due of after. 
Hall s. mowth Hay : But the Reaſon given in this Caſe, for ſuch Hay being ex. 
Fettyplace. empted from the Payment of Tithe, is, that, by the Cuſtom of the Pariſh, 
| the Occupier was to beſtow ſome extraordinary Labour about the Tithe of 
the firſt Crop-of Hay. : | | af goal: | 
Freem.335- 7. It is laid down in one Caſe, that a predial Tithe is to be ſet out, as 
Anon. ſoon after the Corn or other Thing of which it ariſes is ſevered, as this can 
well be done, if there be no Cuſtom to the contrary. 75 
Heil. zoo. 8. And it is in another Caſe ſaid, that if a Man, either negligently or 
Anon. with Defign, ſuffer Apples to hang longer upon the 'Frees than they ought 
9 to hang, and they are ſtolen, he ſhall account for the Tithe thereof. . 
3 9. Tn a modern Caſe in the Court of Exchequer, it wag faid by the 
N. Ref, Court, that all the Wheat growing in a Field muſt be cut down, before 
Holmwood, the Tithe of any Part of the Wheat can be ſet out. wy 
| A po. - 5 g | 
MS. Rep. 10. In a ſubſequent Caſe in the ſame Cowt, wherein a Queſtion was, 
Ereſkine v. whether all the Wheat growing in a Field mult be cut down, before the 
5 8 Tithe of any Part of the Wheat can be ſet out? the Caſe of Mather v. Holn- 
| . 9 quood was cited, and relied upon by the Counſel for the Plaintiff, as a De- 
125 termination in Point. The late N. Huſſiy, after opening for the Deſend - 
ant, obſerved, that the Queſtion was not, according to his RecolleQion, 
much argued in the Cafe of Mather v. Holmwood ; for that, forme Circum- 
ſtances of Fraud appearing in that Caſe, he, who was of Counſel with 
the Defendant, recommended it to his Client to ſubmit to a Decree, for 
accounting for the Tithe in —_— without Coſts. Having obſerve 
this, he, with that Delicacy and Candour for which he way moſt w. 
markably diſtinguiſhed, begged to be informed by the Court, whether he 
was e by any Thing which fell from the Court in the Caſe of 
Mather v. Holmavood, from arguing the Queſtion in the preſent Calz. 
Hereupon Parker, Chief Baron, ſaid, that it was the Defire of the Court, 
to have the Queſtion, it being a Queſtion of the utmoſt Importance, fully 
argued ; and, which ſhewed true Greatneſs of Mind, as well as Goodneſs of 
Heart, he added, that, for his own Part, he ſhould .be glad to reconſider 
the Queſtion, in Order to have an Opportunity, in Caſe he ſhould {ee 
Reaſon for it, of departing from an Opinion he had for ſome Time en. 
tertained. After hearing the Queſtion fully argued, and taking Time to 
. conſider, the Opinion of the Court was, that it is not neceſſary to cut down 
all the Wheat growing in a Field, before the Tithe of any Part of the Wheat 
is ſet out; and that the Tithe may be {ct out, as hen as a reaſonable 
Quantity of the Corn growing in a Field is cut down. Another Queſtion 
in this Caſe was, whether all the Barley or Oats growing in a Field, muſt be 
cut down, before the Tithe of any Part of the Barley or Oats can be i 
out? The Opinion of the Court was — That it is not neceſſary to cut dow 
all the Barley or Oats growing in a Field, before the Tithe of any Part cu 
be ſct out ; and that the Tithe may be ſet out as often as a reaſonable 
ee of the Corn growing im a Field is cut down. The Court did not 
aſcertain what is a reaſonable: Quantity of Corn to be cut down, before 20 
Tithe is ſet out. So far from doing this, it was ſaid, that it could not be 
done ; inaſmuch as it muſt always depend upon the Circumſtances of the 
particular Caſe, whether the Tithe was fet out before a reaſonable Quai 
tity of Corn was cut down. | Rh, 


11. By the 2 C3 Ed. 6. c. Ne 2. it is enacted, . That at all Times 
« and as often as predial Tithes ſhall be due, and at the Tithing Time of the 


” 
% 


« ſame, it be lawful to every Party, to whom any of the ſaid Tithes 
& ought to be paid, or his uty or Servant, to view and ſee cher 
* faid Tithes to be juſtly and truly ſet forth and ſevered from the nut 
61 Parts.“ ; , N 2 f | : ; * 


12. But 


T $. NY 75 
12. But it is not neceſſary, for the Occupier of Land to give Notice to 1Rol. Abr. 
e Perſon intitled to a prediab Tithe, or to give Notice in the Church, at 643.X. pl. 1. 
hat Lime he intends to ſet the ſame out. 2 | 2 Ventr. 48. 
13. And in a modern Caſe Carter and Comyns, Barons, were of Opinion, Bunb. 333. 
at even a Cuſtom of a Pariſh, to give Notice at what Time a predial Tithe Beaver v. 
to be ſet out, would be unreaſonable : For the Perſon intitled to the Tithe + 1 
ay live at the Diſtance of a hundred Miles from the Pariſh. 9 
14. But Reynolds, Chief Baron, was of Opinion, that ſuch a/Cuſtom would ' 
good; becauſe Notice to a Servant would in that Caſe be ſufficient. 

15. The general Rule, as to the Manner of payingſa predial Tithe, is, 
at the tenth. Part of the Thing, from which it ariſes, is to be juſtly and 
ruly ſet out upon the Land upon which it ariſes. | 
16. In ſome Caſes the Manner of ſetting out a predial Tithe, is aſcer- 
ined by judicial Determination. ö N 

17. It has been holden, that every tenth Sheaf of Corn is to be ſet out 1 Sid. 283. 


or the Tithe thereof, 22 = 
18. And it is ſaid, that the Sheaves, ſet out for Tithe of Corn, ought to Bunb. 186. 

de marked with a green Bough. * — 23 
v. Wright. 


19. The Oceupier of Land is not of common Right obliged, to gather 1 sid. 283. 
he Sheaves of Corn, which have been ſet out for Tithe, into Shocks. Ledger v. 
| gley. _ 
20. But he may, by Cuſtom, be obliged to do this, and the Perſon, having 2 Atk. 136. 
> Right to the Tithe, may at any Time bring a Bill in a Court of Equity, Archbiſhop 
or the Eſtabliſhment of the Cuſtom, g — York v. , 
' ir Miles 
; , Stapleton. 
21. Before the nine Sheaves of the Occypier of the Land are put into a gunb. 186 
arriage, to be carried away, the whole ten are to be ſet out upon the Boughton. 
round, that the Perſon, entitled to the Pithe thereof, may have an Op- v. Wright. 
portunity of judging, whether the ſame be fairly ſet out. 
22. In a very late Cafe in the Court of Exchequer, the Opinion of the MS Rep. 
ourt, upon great Conſideration, was, that, unleſs there be a Cuſtom of Ereſkine v. 
the Pariſh to ſet the Tithe of Barley out in ſome other Manner, the Bar- 1 
l:y muſt be gathered into Cocks, and every tenth Cock mult be ſet out (.- 3 9 
pr Tithe, Su 
23. In one Book it is laid down, that Tithe for depaſturing Cattle is to pee 3 
be paid for, at the Rate of two Shillings in the Pound of the Money re- Anon. 
ceived for the depaſturing. | 
24. But it feems ſo be the better Opinion, that Tithe for depaſturing Hardr. 183. 
Cattle is to be paid for, at the Rate of two Shillings in the Pound of the 
annual Value of the Land, whereon the Cattle were depaſtured. 
25. It is in one Caſe laid down, that the Tithe of Graſs mowed is to be Hob. 250. 
ſet out before it is made into Greſs-Cocks. Hide v. 
| OS 1 . ' Ellis, Hil. 
16. Ja. f. 


26. But it was in a modern Caſe holden, that the Tithe of Graſs mowed 2 Will. 523. 
1s not to be ſet out until it is made into Graſs-Cocks. | 
27. The Perſon, intitled to the Tithe of Graſs mowed, is to be allowed Br. Diſm. 
a convenient Time, for making it into Hay upon the Land on which it Pl. 12. 
grew, | | a 3 ah 1 Rol. Abr. 
643. X. pl. 8. 
4 Str. 245. 
28. It was formerly doubted, whether the Tithe of Hops were to be ſet Sid. 283. 
out, by the tenth Hill as ſoon as the Binds were ſevered from the Ground, Ledgar ». 
erby the tenth Meaſure, after the Hops were picked. Langley, 


18 Car. 2. 
5 ö But 


% 


16 | "2. x MME 8. 5 
Bunb. 20, 29. But it has been determined in two Caſes, that the Tithe of Heps : 
Chilly v, to be ſet out by the tenth Meaſure, after they are picked. 2 | 


Reeves, * 
Trin. 2 Ja, 2. Bliſs v. Chandler, Mich. 7. Geo. 1, 


MS. Rep. 30. The ſame was determined in a modern Caſe by the Court of Exch, 
Tyers . quer; and the Decree of this.Court was affirmed upon an Appeal to th 
Walton, 1n Houſe of Lords, - . | 


Dom. Proc. ' 
15 May, 1 15 / 
1753 


31. In ſome Caſes the Manner of paying a predial Tithe is aſcertain 
by Acts of Parliament. | | 
32. By the 11 & 12 W. z. c. 16. it is for the better aſcertaining th 
Tithes of Hemp and Flax enacted, © That every Perſonz who ſhall there 
&« after ſow any Hemp or Flax, in any Pariſh or Place within Fnglaud 
* Wales, or Berwick upon Tweed, ſhall pay to the Parſon, Vicar or In- 
« propriator, of ſuch Pariſh or Place, yearly, the Sum of five Shilling, 
„ and no more, for each Acre of Hemp or Flax, before the ſame i 
carried off the Ground, and ſo in Proportion for more or leſs Groud 
« ſo ſown.” | | 
33. By the 31 G. 2. c. 12. it is, for the Encouragement of the Growthd | 
Madder, enaQed, © That every Perſon, who hall thereafter plant or culi ot 
% vate any Madder, in any Pariſh or Place within that Part of Great-Br. ar 
„ tain called England, ſhall pay to the Parſon, Vicar, Curate or Imp 
„ priator, of fuch Pariſh or Place, yearly, the Sum of five Shillings and w 
* more, for each Acre thereof, and ſo in Proportion for more or |< 
“Ground ſo planted or cultivated, in Lieu of all Manner of Tithe « 
« the ſaid Madder.“ | 
34. But it is in both theſe Statutes provided, that nothing therein cov 
tained ſhall extend, to charge any Land, which is diſcharged of | jthes þ 
a Modus, an antient Compolition, or otherwiſe. 
Lat. 24. 35. Although two Perſons are entitled to Moities of a predial Tithe 
Stilman, v. the Occupier of the Land is not bound to ſet ic out in Moieties 1 for iti 
Cromer. 7 Duty of the Perſons, to whom the Tithe is due, to divide it after it 
t out, n 


— 


(0) Ok the Time and Manner ot ſetting out o 
peping mired Tithes, where there is no Cuſten 
in a Parich. j 
Treem. 335. 1. TT is in the general true, that mixed Tithes, which ariſe from Thing 
* n. inanimate, are to be ſet out or paid, as ſoon as they can convenienth 
be ſevered from the nine Parts. | 
2. The general Rule as to the Manner of ſetting out a mixed Tic 
ariſing from an inanimate Thing, is, that the tenth Part of the Thing is 
be ſet = at on Place where it ariſes. A 
3- But the Manner of ſetting out mixed Tithes in ſome Caſes, bes 
aſcertained by judicial erer 85 ? 
Rayra. 277. 4. The tenth Meal of Milk of all a Farmer's Cows is to be ſet out i 
Dod , the Tithe of Milk; for if the Perſon, entitled to Tithe of Milk, (hol 
tagkton. be obliged to ſend for the tenth Part of every Meal, it would very often b 
not worth the ſending for. % OT V. bis 
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5. Te bas been decreed, that- the Tithe af Milk is to be carried by the Raym. 277. 
Pariſhioner to the Parſonage-Houſe. | | nx bo 


6. But Holt, Chief Juſtice was of Opinion, that the Pariſhioner is only Ld. Raym. 
obliged to ſet out the Tithe of Milk; and he ſaid, that the Decree in Dod 359. Hill. 
nd Engleton was rather an equitable one, and founded upon the Cuſtom of aun. 
he neighbouring Pariſhes. | | | Us... 

7. And in a modern Caſe, the whole Court of Exchequer were of Bunh. 73. 
Dpinion, that the Pariſhioner is only obliged to ſet out every tenth Meal Dodſon v. + 
of Milk at the uſual Place of milking ; that the Perſon intitled thereto N 
ught to fetch it away in his own Pail or Veſſel; and that, if he do not 3 Gen. 
etch it away before the next milking Time, the Pariſhoner may pour it on TY 
he Ground; becaufe he may then have Occaſion for the Pail or Veſſel in 
hich it was ſet out. \ | 5 ; 

8. The tenth Part, by Weight, is to be delivered for the Tithe * of ” A | 
Vool. 5 e | | G 
9. Such mixed Tithes, as ariſe from tae Young of Beaſts, Birds or Fowls, Bunb. 133. 
re in the general to be ſet out or paid, as ſoon as the young Beaſts, Birds or Reignolds 


Fowls, can well live without the old ones. v. Vincent. 


10. It has been holden, that Tithe is not to be paid, for any Number of 12 Mod. 
oung Beaſts, Birds or Fowls, under ten: But that this Number is to be 497- Selby 
arried over to the Account of the next Lear. . | Þ 5 8 

2 7 ch. 
; 13 W. z. 
11. But, in a modern Caſe, it was decreed by the Court of Exchequer, Bunb, 198. 
hat if the Number of young Beaſts, Birds or Fowls, be under ten, this Egerton v. 
Number is not to be carried over to the next Year's Account, but the tenth Still, Trin. 
Part of the Value thereof in Money is to be paid for T ithe. UL EE 11 7 © Se 


a 


(P) Of the Time and Manner of a ing Tithes 
Ke due by Cuſtom, " 8 _ 


TT is in the general true, that where a Tithe is due by Cuſtom, the 
Time and Manner of paying it are aſcertained by the Cuſtom ; and 


indeed there ſeems to be no other Way, than by the Cuſtom, to aſcertain 
the Tune and Manner of paying a Tithe, which is only due by Cuſtom. 
2. But the Lime and Manner of paying Tithes of Houſes in London 
are aſcertained by Statutes. | 5 
3. By the 37 U. 8. c. 12. par. 2. it is enacted, © That the Inhabitants 
Hof the City of London ſhall yearly, without Fraud or Covin, pay their 
* Tithes to the Parſons, Vicars and Curates of the ſaid City, after the ? 
Rate following, that is to wit, of every ten Shillings Rent by the Year of 
every Houſe” within the ſaid City, Sixteen-pence Halfpenny, and of every 
* Rent. of twenty Shillings of every ſuch Houſe, two Shillings and Nine- 
10 pence,” / F 
4. And by par. 11. it is enaRted, * That the ſaid Inhabitants ſhall pay + 
* their Tithes quarterly, by even Portions.” - 5 
5. But by par. 18. it is enaQted, „ That where a leſs Sum, than is by 
* this AQ directed to be paid for Lithe, hath been accuſtomed to be paid 
* for the Tithe of any Houſe, that then the Inhabitant of ſuch Houſe 


* hall pay Tithe, only after ſuch Rate as hath been accuſtomed,” 
6 by 


9 0-0 © CT 

6. By the 22 & 23 Car. 2 flat. 2. c. 15. par. 1. & ' 2. after: oy 
that Tithes in the City of London were paid with great Inequality, and an 
fince the late dreadful Fire, in rebuilding the ſame, by taking away of ſme 
Houſes, altering the Foundations of the others, and the new erecting d 
others, ſa diſordered, that in Cafe they ſhould not, for the Lime to cone, 
be reduced to a Certainty, many Controverfies and Suits of Law migh 
thence ariſe, it is enacted, © 'I'hat an annual certain Sum of Money ther, 
„ in mentioned, ſhall in Lieu of Tithes be paid, in all the Pariſhes withi 
5 the faid City, whoſe Churches have been demoliſhed, or in Part conſumed, 
5 % by the late Fire,“ | 
IJ. And by par. 3. it is enacted, & That the reſpectire Sums of Mong, 
- «& to be paid in the ſaid reſpective Pariſhes, and aſſeſſed as therein is direfe, 
te ſhall be deemed and taken to be the reſpective certain annual Maintenanc 
66 es and above Glebes and Perquiſites, Gifts and Bequeſts, to ther, 
N « ſpe&ive Parſon, Vicar ar Curate of any Pariſh, or to the Suceeſſon 
| « of the reſpective Parſons, Vicars or Curate, who ſhall be legally inſtituted 
„ 1 inducted and admitted into the ſaid reſpective Pariſhes,” 
8. By par. 10. it is enacted, That the Impropriator or Impropriaton 
af any of the ſaid Pariſhes ſhall pay, and allow, what really and bona Fi 
* they have uſed and ought to pay and ſatisfy, to the reſpective Incun 
« bents of ſuch Pariſhes at any 'Time before the ſaid Fire, and the fans 
« ſhall he eſteemed and computed, as Part of tne Maintenance of {ud 


„ Incumbent.” 


bs ———— W 14 * * — * NN 
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BY () In what Caſes the Hayment of Tithes ma 
| be ſuſpended, | 


1. Of the Produce of Lands in the King's Hands. 


. Eliz. 1. TT is laid down in one Caſe, that the King is exempted by Virtue i 
3 . his Prerogative, from the Payment of Tithes. 


" 2 . ; 8 1 | 
Hardr. 315. 2. But in another Caſe it was holden, that even the demeſue Lands d 
. 2 the Crown are not exempted, by Virtue of the Prerogative, from the Pa 


ment of Tithes. 


1 Jon. 387. 3. Tithes are not due of the Produce of Lands in the King's Hand 


Herron 5 rar the Appropriation of parochial Tithes does not extend to {ud 
Leech "= 


2 Jon. 387. 4. The Privilege, however, of being exempted from the Payment « 
Earl of Tithes is to the King; and does not extend ei is Graue 
Hertford ⁊ . or Leb, . 5 2 1 * a ee e 
Leech. 

Oro. Eliza. 
311. 


2. Of the Produce of Lande, which have been barren, 


! By the 2 & 18 5 
. 3 Ed. 6. c. 13. par. 5. it is enacted, © That all bang 
oy Heath, or waſte Grounds, other i e. as be diſcharged of the I 
ment of Tithes by Act of Parliament, which before this Time bat 


« paid no Tithes by Reaſon of their Barrenneſs, and now be, or hereakif 
| g i « fu. 


. 


TAS £66) 1 790 
ill be, improved and converted into arable Ground or Meadow, ſhall 5 
_ henceforth, after the End of ſeten Years next after ſuch Im- 
provement, pay Tithes of the Corn and Hay growing upon the 
6. There is not in this Statute an expreſs Suſpenſion of the Payment of 2 tad. 656. 
ithes, for the Lands therein mentioned: But there is certainly an im- " 
lied Suſpenſion, for the Space of ſeven Years next after the Improvement 
the Lands. 17 | . 
5. It has been conſtantly holden, that only ſuch Land is barren, within 2 Inſt. 656. 
le Meaning of this Statute, as produces nothing proſitable by Reaſon of — 
natural Barrenneſs. | | us wo : 


d, 991. 3 Bulſtr. 166. 
ct 8 | | | 
i 8. If Land, which has, from Time immemorial, been full of Buſhes, be Cro. Eliz. 


ubbed, and converted into arable Ground or Meadow, I ithes of the 475. 
orn and Hay thereupon grown are immediately due; becauſe the Land Sherington 
2s not naturally barren, but became ſo by Negligence. 8 _ 


9. If Wood-Land, be grubbed, and converted into arable Ground or Bunb. 159. 
eadow, Tithes of the Hay and Corn thereupon grown become due im Beardmore 
ediately. | 7: Gilbert. 

f 3 Bulſt. 165. 
10. Tithes are due immediately, of the Corn and Hay grown upon Roll. R 
room-Land, which has been grubbed and converted into arable Ground 39. Maſcal 
Meadow. | v. Price. 
11. If Land, which has from Time immemorial being overflown by the 3Bulſt. 165. 
ea, be drained, the Payment of Tithes of the Corn and Hay grown upon Wit v. 
his Land is not ſuſpended : Becauſe the Land was not in its Nature barren, _ 
t became ſo by Accident. | | p hy 
12. This Statute does not ſuſpend the Payment of any Tithes, which - 
ere paid before the Improvement of the Land. 
13. For by par. 6. it is enacted, © That if any barren Heath or waſte 
Ground hath before this Time paid any Tithes, and the ſame be here- 
after improved and converted into arable Ground or Meadow, the Owner 
thereof ſhall, during the ſeven Years next after. the ſame Improvement, 
pay ſuch Kind of Tithes as were paid for the ſame before the. ſaid 
Improvement.“ | | 


nat 


3. Of the Produce of Glebe Lands. 


14. So long as the Rector of a Pariſh holds his Glebe in his own Hands, Cro. Bliz, 
de Payment of ſmall I ithes ariſing thereupon is ſuſpended ; notwith- 479, 578. 
anding the Vicar of the Pariſh is endowed of all ſmall Tithes ariſing in Lutw.1062. 
. 0 : For the Maxim is, Eccleſia Decimar ſolvers Ecclfie non 

55 f 
15. But if a Rector let his Glebe, the Tenant is liable to pay the ſmall Bro. Diſm. 
ithes, arifing thereupon to the Vicar, and the great to the Rector. pl 5 

| ro. Eliz, 


| 79, 578. 
16. For the ſame Reaſon the Vicar of a Pariſh ſhall not during the | 3. 


ime he occupies his own Gltbe pay any Tithes, ariſing thereupon, to the ; 
tQtor or Impropriator of the Pariſh. E * 4 8 


be “ But if a Vicar let bis Glebe, the Tenant isliable to pay the great nig 
he Pay = au iling thereupon, to the Rector or Impropriator, and the ſmall to 
1e hat Icar, | . % | 


OED ö | 18. An 


. i r „ E . 

- Hell. zi: 18. An Impropriator is likewiſe exempted from the Payment of the 
Booth v. ſmall Tithes, ariſing upon his Glebe, to the Vicar, ſo long as it is in his 

Franklin. own Hands; for een „ d e 

Fitzg. 79. | ; i | ; 
. ar, 19. But if an Impropriator let his Glebe, the ſmall Tithes ariſing there. 

— 10 55 are due to the Vicar; and the great to himſelf. 2, | 


Franklin ah 7 

Flas. 79. 20. If à Rector, Vicar or Impropriator, who has ſown his Glebe, die 
: On. before the Corn is ſevered, the Executor of the Rector, Vicar or Impro- 
5. Harri | 


ton, priator, muſt pay Tithe thereof: For although an Executor be in the 
at emi eee the Repreſentative of his 'Teſtator, he is not ſo in his Spiritual 
Capacity. - | 


(R) Df a Modus Decimandt, 


1. fo the general. 
i {4 "Modus is a real Compoſition for Tithe. * 
ot A 2. It is probable; that every Modus had its Commencement by 
v. Ward. "Deed: Becauſe a Compoſition for Tithe can never become. a Modu, 
2 Will. 523: unleſs the Patron and Ordinary be Parties thereto, or it be confirmed by 
| them. | | > . 
Mar, 87. 3. A Vicar and a Parifhioner had made an Agreement, that, for the 


Hitchcock Time to come, a certain Sum of Money ſhould be paid annually in Lieu of 


v. Hitch- Tithes; and it was confirmed by the Biſhop. This was holden to be only 
cock 1 perſonal Contract, and not ſuch a real Compoſition as would bind the 
Succeſſor to the Vicar. ; 1 : 

11 Rep. 19. 4+ A Modus may be preſeribed for, without producing the Deed, by 
- Graunt's which the Compoſition was ah, firſt i upon: For wherever there has 
Caſe. been, for ! Time -immemorial, a conſtant annual Payment in Lieu of 
eee Tithe; it ſhall be intended that the Payment had a proper Commence- 

TO. ja. . . | ; 
e 2 5. A Modus is not good, unlefs the Compoſition were at firſt veaſonable, 
2 Will. 373, 6. It is not however, at this Day, neceſſary to ſhew that the Compoſition 
574. was at firſt reaſonable: For there might be, when the Compoſition was 
Chapman agreed upon, ſome . Circumſtance which then made it reaſonable, although 
v. Monſon. this cannot, at ſo great Diſtance of Time, be ſhewn. FL, 


7. A Modus mull, at its "Commencement, have been a Recompence to- 


| the Perſon, to whom the Tithe was due in Lieu of which it was to be paid. 
I Roll. Abr. 8. If a Man preſcribe to be diſcharged of Tithe, in Conſideration of 
649. Pl. 8. being obliged to repair the Body of the Church, this is not a good Modus: 
Es, Becauſe, as the Parſon was never obliged to repair the Body of the 
Church, this could never have been a Recompence to him. | 
1 Roll. Abr. 9. But if a Man preſcribe to be diſcharged of Tithe, in Conſideration of 
630. pl. 9. being obliged to repair the Chancel, this is a good Modus : For this mult 
always have been a Recompence to the Parſon, he being bound to repair 
the Chancel. | | ws 
2Will.573. 10. It is not at this Day neceſſary, for the Party who would avail 
Chapman», himſelf of a Modus to ſhew, that it was originally a Recompence to the 
Moulon. Perſon, to whom the Tithe was due in Lieu of which it was to be paid: 
For unleſs it appear, upon the Face of the Preſcription, not to have been 
fo, it ſhall be intended that it was. 7 
f : % ; 8 11. It 


lebt 


20 


11. It is laid down, that a Modus by Preſcription may be good againſt a Godb. 180. 
1 : \ | | | 
"oy But the better Opinion ſeems to be, that, as every Modus by Pre- 2 Will. 522. 
ſcription muſt have begun at a . Time whereof there is no Memory, ,no 
Modus by Preſcription can be good againſt a Vicar ; becauſe the Endow- 
ment of all Vicarages has been within Time of Memory. 3 
13. It has been holden, that a Modus by Preſcription, to be paid to the x Mod. 216. 
Rector in Lieu of all Tithes ariſing in the Pariſh, is a Diſcharge of Tithes 
as againſt the Vicar, YET 17 : 
14. The Thing paid as a Modus is uſually a Sum of Money. ES 
15. But the Payment of a Chattel as a Modus is good; becauſe the ori- Salk. 656. 


ginal Agreement might as well have been, that a Chattel ſhould be paid 7” e 


in Lieu of Tithes, as that Money ſhould. 


16. It is a good Modus to preſcribe, that the Parſon and his Predeceffors Hoh 2 
have, for Time immemorial, been ſeized in Fee of one or more Cloſes of Cro. ja. zor 
Land lying in the Pariſh; and have conſtantly received the Profits thereof, Cro. Eliz. 
in Lieu of a particular Species of "Tithe, or in Lieu of all 'Tithes ariſing in 587, 736/ 
the Pariſh. 2 

15. An indirect Modus is good. 


18, A Suit being inſtituted for Tithes in Kind by the Parſon of B. the Cro. Eliz. 
Defendant moved for a Prohibition; and inſiſted, that he was an Inhabi- 136. 
tant of the Pariſh of A. that every Inhabitant of the Pariſh of A. who held Cotford v. 
any Paſture Land in the Pariſh of B. had, for Time immemorial, paid Peale, 
Tithes thereof to the Parſon of A. and that the Parſon of A. had always 
paid Two-pence for every Acre of ſuch Paſture to the Parſon of B. A 
Prohibition was granted. And by the Court—It is exactly the ſame Thing, 
as if the Defendant had preſcribed directly, for a Modus of Two-pence, 
for every Acre /of Paſture occupied by him in the Pariſh of B. Nodes 

19. Tithe is ſo abſolutely and effectually diſcharged by a Modus, that Hob. 41,42, 
although this be not paid, the Right of taking the Tithe in Kind cannot be 44. 
again reſorted to. | | 

20. If a Man through Ignorance ſet out Corn for Tithe, upon Land Hob: 42. 
diſcharged of Tiche by a Modus, and the Parſon take it away, an Action of Cooper v. 
Treſpals lies againſt him. Andrews. 

21. A Modus is not deſtroyed, by the Payment of Tithe in Kind for 2 Bulſtr. 
ſome Years. "IN — 77 240. 

\ 


Price v. 
| , Maſcal, 

22, On the other Hand, a Modus muſt be paid every Year, although no He 
Tithe would have been due: For the Modus, it being a Recompence for 4. 
the Tithe, becomes à Spiritual Fee. 


23. If the Land, for which there is a Modus, lie freſh, the Modus mult Hardr. 184. 
nevertheleſs be paid. Holbeach v. 


- f Whadcgck. 


24. If there be a Modus to pay thirty Eggs, in Lieu of the Tithe of all 1 Roll, Abr. 
Eggs, the thirty Eggs muſt at all Events be paid. | 


2. Of the Certainty required in a Modus. 


* 


25. A Modus muſt be certain as to the Sum of Money, or other Thing, 

hich is to be paid. 8 

26. A Modus, to pay two Shillings in the Pound of the yearly Rent of 12 Mod. 

be Land, is void: Becauſe, as the yearly Rent may be raiſed or falleu at 863. 

icafure, the Sum of Money to be paid muſt always be uncertain. m—_— 8 
x 697. Bubb. 20, — 


27 K 
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— 
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˙³́yS a xs T0 
Roll. Abr. 25] A Modus, to pay one Penny or thereabouts for every Acre of Land, 
= ee is void; by Reaſon of the Uncertainty of the Sum of Money to be paid. 
2 wo 8 : | ; , | ener | ; | 
Bunb. 275. 28. But it has been holden, that a Modus, to deliver nine Cart Loads of 
Manwaring Logwood in Lieu of all Tithes, is certain enough: 


v. Clark. . £458, | | 
= 44 29. The T hing for which a Modus is to be paid, muſt likewiſe be certain, 
2 Will. 462. 30. The Defehdant in a Suit for Tithe inſiſted, that the Inhabitants of 
eee tertain Tenement had been accuſtomed to pay a Sum of Money as a Modu, 
TS" * for the Tithe of all Corn, grown üpon the Lands n/ually enjoyed there will. 
85 The Modus. was holden to be void for Uacertainty; becauſe the Word, 
uſually enjoyed therewith, do imply, that the ſame Lands had not been con. 

ſtantly enjoyed with the Tenement. 


Me Bunb: 129. 31. It has been holden, that a Modus fot a Farm is void: Becauſe 


ET v. Farm does not conſiſt of any certain Quantity of Land. 
ates. | : | , ; 
Bunb. 160. 32. But if, in preſcribing for a Modus for a Farm, the Quantity of Land 
Finch v. of which the Farm conſiſts be ſpectfied, the Modus is good; 
Malſters. 3 | 2 | 
33. And it is not * that the Thing, for which Modus is to be 
paid, ſhould be always deſcribed with Certainty in preſcribing for the 
Modu: Becaule, if, from what is alledged the Thing can fairly be aſcer- 
* tained,” the Modus is good; it being a Maxim of Law, that Gertum eft qud 
Certum reddi polgſt. = f 3 
2 Will. 572. 34. A Modus, to pay Twelve-pence for every Acre of Upland, wu 
| holden to be good: Becauſe what is Upland may be aſcertained. 


2 Will.572. 35. The Preſcription was, that every Perſon living out of a Pari 


Chapman v. ſhould pay Four-pence, for every Acre of Meadow or Paſture occupied. by 

Monſon. him in the Pariſh. This was decreed to be a good Modus; Lord Kin 
Chancellor, and Reynolds and Forteſcue, the two ee who aſſiſted hin, 

855 being of Opinion, that it was certain enough; for that there is no great 

Difficulty in aſcertaitiing the Number of Acres of Meadow or Paſture de- 
cupied by a Perſon in a Pariſh. 

1 Roll. Abr. 36. A Modus for a Park is good, although the Quantity of Land ut 

651. Pl. 3. which it conſiſts be not mentioned; for a Park is ſufficiently aſcertained by 
its Boundaries. | | x 

I wy pag 37. But if a Park be diſparkeed, the Modus, unleſs the Occupiet of the 

651. Pl. 4. a5 1 f Land alledge, that it is to be paid for a certain Quantity of Land, 
is void. | | | 

8Mod-375- 38. The Time of paying, what is to be paid as a Modur, muſt likewiſ 


Bunb. 105, * g 
191, 173: be . 


Bunb. 198. 39. If the Modus be to pay a Sum of Money yearly, in Lieu of Tithe, 
Blacket v. on or about the firſt Day of May ; this is not a good Modus, becauſe the 
Finn. Time of Payment is uncertain. 

Bunb.173- 40 The Preſcription was, to pay a Sum of Money, as a Modus for the 
Phillips v. Tithe of Sheep, at Eafter or when the Sheep ſhall be ſold. The Mc 


Simes. was holden to be void, by Reaſon of the Uncertainty of the Time of Pay: 
ment. : ; 


„ . 
3. Of a Modur, which amounts to a Preſcription in non Decimands 


Cr. Jac.g7, 41. A Moder, to pay the Tithe of Part of a Thing, which istitt 
Webb. ». able of common Right, in Diſcharge of the Tithe of the whole Thing, i 
Warner. void. | 

42. If the Modus be, to pay the Tithe of Hay grown upon ſome Land 
in Diſcharge of the Tithe of Hay grown —_— 2 Lands in th 


Id. Raym. 


677. 
* 


c JT | 83 
Pariſh, the Modus is bad ; for, as it ie on a Recomperice as to Part, it | 
amounts to a Preſcription in non Decimando, as to the Reſidue of the Hay 
grown in the Parifh. . e | 9 

43. The Modu was, to pay the Tithe of Milk Part of the Year, in Ld. Raym. 
Diſcharge of the Tithe of Milk for the whole Year, the Modus was holden 360. Hill 1. 
to be void: Becauſe it is, in Effect, a Preſcription in non Decimando, v. Vaux. 
as to Milk for Part of the Year. i | w ro Eliz, 


609. 
Salk. 656. 12 Mod. 206. Bunb. 307. 


44. But if the Tithe of a Thing, as of Wood, be only due by Coſtom a n c 
Modus to pay the Tithe of Part thereof, in Diſcharge of the Tithe of the Ld. Raym. 
whole, is good: Becauſe there may be a Preſcription in non Decimando, 737  _ 


as to Part of ſuch Thing. 1 3 N 


45- If the Tithe of Part of a Thing which is titheable of common Hob 250. 
Right, be by = Madus made more valuable, the Modus, although it is to be Salk. 656, 
paid ik Diſcharge of the Tithe of the whole Thing, is good; becauſe ſuch 13 Mod. 
Modus may be a Recompence for the Tithe of the whole Thing. 206, 

' ' E —— Raym. 


Kt 2 Will.52r 
46. A Modus, to pay the tenth Cheeſe from the firſt Day of May until Oro. Eliz- 
the firſt Day of Auguſt, in Diſcharge of the Tithe of Milk for the whole 609. 
Year, is good; Becauſe, by the Labour of making it into Cheeſe, the Auſtin v. 
Tithe of Milk is made more valuable ſo long as it is paid. | Lucas, 
47. A Modus, to pay a Quanti:y of a Thing, which is titheable of com- 
mon Right, in Diſcharge of the.Tithe of the whole thereof, which a Man 
may happen to have, is a good Modus. ; | 
48. A Modus, to pay thirty Eggs of. the Produce of a Man's own Hens, Ld. Raym, 
in Diſcharge of all Tithe of Eggs would be void: For, as thirty Eggs may 369% 
not be the Tithe of all the Eggs a Man has, ſuch a Modus may amount to a < ok oj 
Preſcription in non Decimando as to ſome Eggs. | | — 
49. But a Modus to pay thirty Eggs, in Diſcharge of the Tithe of all the Roll. Abr, 
Eggs a Man may happen to have, is good : For theſe Eggs, which are not 2 Zo 
to be conſidered as Tithe, muſt be paid at all Events, whether the Perſon, 666. 
who is to pay them, have Hegs or not: 
50. A. Modus for the Tithe of one Thing, which is titheable of common 
Right, can never be a Diſcharge of the Tithe of another Thing, which is 
W of common Right. | 
51. The Modus was, to pay one Penny for every Mare; and it was al- Cro. Eli | 
ledged, that this was to be 4 Sltisfsdtion fbr the Tithe of Horſes, Mares 2 e 
and Colts, This Modus was holden to be void ; Becauſe a Modus for one Gryſman v. 
Thing, which is titheable of common Right, it being in Fact only a Re- Lewes. 
compence for the Tithe of that Thing, can never be a Recompence for the 5 
Tithe of another Thing which is likewiſe titheable of common Right; and 
conſequently ſuch Modus, which amounts to a Preſcription in non Decimando 
a to the other Thing, is void. ' 


1 


4. Of a Modus, which has not been couſtantly paid, 


52. It is laid down, that if a Modus have not been conſtantly paid, it is gatk, 656, 
deſtroyed. | l The Arch, 
. biſhop of 
York 2. the Duke of Newcaſtle, 


53. And it has been holden in one Caſe, that if a Modus be for the Tithe 18oll. Abr. 
of Hay, grown upon a certain Piece of Land, and the Land be converted 5 arp 
into arable Land, che Modus is | dan e 
Vor. V. | ' 54- But 


K* 


\ 
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1 5.4. But it is in other Caſes laid down, that, although the Payment of a 
| h Miduu be ſuſpended or ceaſe for a Time, it may be revived again. | 
Godb. 194. 55. In one Caſe the contrary to what was bolden in the Caſe of $ 
Brown's and Coult is laid down expreſsly : For it is laid down, that if there be a 
Caſe. Modus for the Tithe of Hay, grown upon a certain Piece of Land, the 
| Modus is only ſuſpended by converting the Land into arable Land, and re- 
ö vives again whenever Hay is grown thereupon. * 
1 Roll. Rep. 56. In another it is laid down, that if an Orchard, for which there is a 
1214. Modus, be diſorcharded, the Modus is ſuſpended : But that, whenever the 
| Hooper ®- ſame Ground is again converted into an Orchard, the Modus is zevived. 


2 Bulſtr. 5 7. In another it is laid down, that a Modus is not deſtroyed, by the 
240. Payment of Tithes in Kind for ſome Years. | | | 


2 Will. HE 58. And the Doctrine of theſe three Caſes is adhered to, and Shine 
Chapiman v. in a modern Caſe. 85 TN . 


Monſon. | 
Hill. 3 Geo. 
2. | 5. Of a leaping Modus. 


1 Eq. Ca. 59. It is not, as has been already obſerved, neceſſary, that a Modu: 

Abr. 369. ſhould have been conſtantly paid, yet a Modus muſt, when paid, have 

: been conſtantly paid in the ſame 8 otherwiſe it is called a leaping 
Modus, and is therefore void. „ 

select Ca. 60. The Modus was, to pay a certain Sum of Money for the Tithe of 

8 ts a * certain Premiſſes, whilſt they continue in certain Hands: But if the Pre- 

-- Taylor. 25 miſſes ſhould come into other Hands, then the ſaid Sum or Tithes in Kind 

were to be paid at the Election of the Parſon. This Modus was holden to 


be bad. And by the Court There cannot be a leaping Modus, 
6. Of a Modus, which is too rank. * 


61. Wherever the Sum of Money, or other Thing paid as a Modus, is 
of | grin Value, than it can be fairly ſuppoſed the Tithes, for which it is 
paid, were at the Time of its Commencement worth, ſuch Modus, which is 
called a too rank Modus, is void- 15 W 
11 Mod. 60. 62. A Prohibition was refuſed, becauſe the Modus appeared to be too 
Startup ». rank. And by Holt, Chief Juſtice—Whererer à Modus runs too high, the 
Vodderige. Preſumption is ſtrong, that it is not a Modus. | 
: _ 4 63. In a Caſe about two Years after, the contrary was laid down, 
Vin. Abr. 64. The Modus appearing too rank, it was decreed by the Court of 
Tit Diſmes, Exchequer to be a temporary Compoſition, and not a Modus : But the De- 


0 8 cree was reverſed; for Churches may have been endowed with more than 


diner, Mar, the Value of the Tithes. 

5. 1707. IS et ang? 1 

Bunb. 10. 65+ But it has been ſince holden in divers Caſes, that a Modus, which is 
Benſon- v. too rank, is void. 

F- Watkins, 66. In one Caſe, a Modus of five Shillings for every Acre of Wheat was 
Y | Hil 3Geo.z- holden to be void, as being too rank; becauſe five Shillings is very ncar, if 
z not quite the Value, of the Tithe of an Acre of Wheat at this Day. 

Bunb. 78, 67. In another, a Modus of one Shilling for a Milch Cow was holden to 
79- * be yoid, becauſe it is too rank. And by the Court—A' Shilling was, at the 
je % Time this Modus muſt be ſuppoſed to have had its Commenceme=!, bal 


nkins 


ein. 7 Geo. the yearly Value of the Milk of a Cow. 
I, | 3 bo 3 68. An 


"_ 


| FTT TY 
58. And in the ſame Caſe a Modus of Sixpence for a Calf was holden to 
too rank. 3 e | 
* he Reporter of this Caſe does indeed ſay, in a Note, that ſince this 
Caſe a Modus of Sixpence for a Calf has been holden to be good. 1 155 
70. And in another Cafe, not two Years before that of Bennett v. Jenkins, * * 
a Modus of Eleven-pence for a Mich Cow and one of Sixpence for a 


Biſhop # 
Calf were both holden to be good. Exeter, 


| Hill eee. . 
71. It may, upon comparing the two laſt Caſes, be doubtful, whether a 
Shilling be too rank a Modus for a Milch Cow and Sixpence for a Calf: 
But they both confirm the Doctrine, that a Modus which is too aank, is 
wid; for the two Queſtions, whether a particular Modus be too rank, 


and whether a Modus which is too rank be void, are quite diſtin and inde- 
pendent of each other. | 


5. Of a Modus, which is liable-to Fraud, 


72. A Modus of one Penny, for the Tithe of all Hay ariſing upon Bunb. 162, 
a Farm, being preſcribed for, it was objected, that the Modus is liable to Finch v. 
Fraud; for that all the Land may be turned into Meadow, and then only Maſters, 


one Penny will be paid for the Tithes of the whole farm: But the Modus 
was holden to be good. 


* 
- 


13. The Modus was, that every Perſon, who lived out of a iſh, aWill 569, 
ſhould pay Fourpence, for every Acre of Meadow or Paſture occupied by 357, 574, 
him in the Pariſh. 1t- was objected, that ſuch a Modus is liable to great Chapman 
Fraud; for that many Perſons would live out of the Pariſh, to avoid pay- v. Monſon, . 
ing Tithes in Kind; and others would, by threatening to leave the Pariſh if | 
he did not do it, compel the Parſon, to take leſs than the Worth of his 
Tithes. It was anſwered, that, if the being liable to Fraud is an Objection 
tothe Goodneſs of a Modus, ſcarce any Modus will be good ; becauſe every 


one is in ſome Degree liable to Fraud. The Modus was holden to be 
good, 1 : 


— 


\ 


8. Of a Madur for ſuch Perſons as live out of the Pariſh, - 


74. It has been holden, that a Modus, for ſuch Perſons as live out of the OT 
Pariſh, is unreaſonable ; for that the Inhabitants of the Pariſh, as being Ag 


liable to the wha. of the Repairs and Veſtments of the Church, ought * 


to be moſt favoured in the Payment of Tithes. | ; 

75- But in a modern Caſe ſuch a Modus was holden to be good; and the nl. 67 
Opinion of the Court, in the Caſe of Bawdry v. Buſbell, is not only ſaid 470 . 
to have been a haſty one: But the Ground of it, namely, that only Pa- Chapman 


1ſhioners are liable to the Charges of Repairs and Veſtments of the Church, v. Monſgg, 
is cxpreſsly denied to be Law. | 


9. Of the Extent of a Modus. 


7 t 


76. A Modus for a Garden W anly to the antient Ground of the gun. 59. 


Garden; for, if more Ground be laid to the Garden, the Modus does not Perrot 8. 
extend thereto, . | Mark- 


G 2 W 22 oy SO. 


86 | „ een ene | 
Lutw,1074» 7. If a Modus be, to pay at the Rate of a certain Sum by the Acre. for 
Bunb. 79, the Tithe of all Hay grown in the-Pariſh, the Modus extends to Clover, 
344 _ Sainfolt; and all other I hings of the Graſs Kind, although the Cultivation 
bf ſome of theſe has beeu lately introduced into the Pariſh. WO. 
Fitzgib 53. 78. But if a Modus be, for the Tithe of all Hay grown in the Pariſh, 
Fox. v. or for the Tithe of all Hay grown upon a particular Farm in the Pariſh, 
_ Age the Modus extends only to the antient Meadow of the Pariſh or Farm. 
I Roll. Abr. 79. It has been holden, that if a Mill be erected upon a Piece of Land, 
- 651, Ruſſel for which there is a Modus, the Modus extends to the Mill. 


v. More, 
Trin. 39-- Eliz. 


Oro. Ja. 424. 80. But this Caſe does not ſeem to be Law: For in a later Caſe it wa 

Anon Trin. holden, that a Mill, although it be erected upon Land diſcharged of Tithez, 
15 Ja. 1. is liable to the Payment of Tithe. | | 

AI Mod. 45. 81. If there be a Modus for a Mill, in which there has always been but 

Srimley v. one Pair of Stones; and a ſecond Pair of Stones be added to the Mill, the 

ene | Modus extends to theſe. | ' 

82. If the Stream of a Mill, for which there is a Modus, be by the Ad 

IRoll. Abr. of God changed from its uſual Courſe; and afterwards the Owner pull that 

641. Pl. 1. Mill down, and erect a new Mill upon the new Stream, the Modus extends 

to the new Mill. 1 
Ibid, 83. But, if the Stream had been changed by the Act of the Owner, the 
new Mill would have been liable to the Payment of Tithe. | 


(8) Df a Preſcription in non Decimando. paid 


1 Roll. Abr. 1+ A Spiritual Perſon may preſcribe in non Decimando ; becauſe every 
653. 1 ſuch Perſon was, at the Common Law, capable of receiving 
Cro, Eliz. Grant of Tithes. | 

206, 216, | 

511. Cro. Car. 423. 


2. Another, and the principal Reaſon is, that the Church does not loſe 
1 Ty by ſuch Preſcription; a Spiritual Perſon having the Benet 
thereof. 
1 3. The Churchwardens of a Pariſh, although they hold Land for . 
3-pl. 6. pairing the Church, cannot preſcribe in non Decimando for the Land: Be 
2 cauſe they are not Spiritual Perſons. 
* „N 4. If a Layman be Tenant for Years to a Spiritual Perſon of Land which 
| 5 Kli- is diſcharged of Tithes, he may preſcribe in non Decimando for the Land: 
216, 512, becauſe, as the Poſſeſſion of the "Tenant is in Point of Law the Poſſeſſion 
783. of the Landlord, the Preſcription in this Caſe would be in the Right of 1 
r 219. Spiritual Perſon. | 
Cro. Car, F. But if a Spiritual Perſon grant an Eſtate of Inheritance in Land, for 
423. which the Spiritual Perſon might himſelf have preſcribed in non Decimand, 
Hardr. 315. to a Layman, the Grantee cannot preſcribe in non Deeimando: Becauſe 


2 Keb. 29. the Preſcription would be in his own Right. 


Cro. Eliza. 6. It has however been holden, that a Layman who holds Land by 


al f Copy of Court-Roll of a Manor diſcharged of Tithes, may preſcribes 
Fr. non Decimando for the Land; although has an Eſtate of Inheritance 
Velv. 2. therein. | | 


' 


1 4 


nr by 
7. A Layman may preſcribe in modo Decimandi But he cannot preſcribe 11 Rep. 13. 
in non Decimando, for any Thing which is titheable of common Right: 2 Abr. 
Becauſe a Layman was not, at the Common Law, capable of receiving a 4 NT 
Grant of Tithes; and it has been holden in Favour of the Church, that 8 2 
the Right to Tithes cannot be taken away, unleſs an actual Recompence 599, 763. 
be paid for the ſame ; or unleſs the Inſtrument, by which the Land has Hod. 296. 
been thereof diſcharged, be produced. 22 2 Will. 59% 
8. It has been holden in two modern Caſes, that a Layman can no more W 
preſcribe in non Decimando againſt an Impropriator than againſt a Rector; Chari: Sf * 
for that both are equally intitled of common Right to Tithes. Charlton. 
g a Ibid. 245. 
; % / þ F The Corporation of Bury To 8 


9. It is ſaid to have been holden in one Caſe, that the Inhabitants af 1 Roll Abr. 
two Hundreds may preſcribe in non Decimando, for a Thing which is titheable 5. Kidden 


n 1 Edward; 
of common Right. n 


F | ; 15 Car. 1, 
10. But in a ſubſequent Caſe it is laid down, that neither the Inhabitants Ld.Raym. 

of two Hundreds, nor of a whole County, can preſcribe in non Decimando, 137. Hicks 
for a Thing which is titheable of common Right: And it is added, that as 3 
no ſingle Inhabitant of a Hundred or County can in ſuch Gaſe preſcribe in N tt 
non Decimando, it would be abſurd to hold, that all the Inhabitants of a 111, 
Hundred or County may. . Salk. 655. 


11. It is indeed true, that a Preſcription in non Decimando, for Wood, 1.4. Raym. 
by the Inhabitants of a Hundred, has been holden good : But no Inference 737: 

can be drawn from thence; becauſe Tithe of Wood, which does not renew hs 
annually, is not due of common Right, for in antient Times it was only ey. 656 
paid in particular Places by Cuſtom. / | Comb. 404. 


_ „ — kv "= 4 * _ * ä 2 4 


(1) Of a Diſcharge ot Tithes by Grant. 


* 80 


I, A Layman was not, at the Common Law, capabte of receiving a Grant , Rep. 45. 
of Tithes. | ' 11 Rep. 13. 

| Cro. Eliz. 

293,599, 763. Hob. 296. 


2. But the Land of a Layman could, at the Common Law, have been 2 Rep. 44. 
diſcharged of Tithes by Grant, provided the Parſon, Patron and Ordinary beh. of 
were all Parties thereto. | | | Gs 


3. And a Diſcharge of Tithes by ſuch Grant, in Caſe it were obtained 


VLA 2 : 2 Will.573. 
before the reſtriive. Statutes, is at this Day good. 838 2 
5 . | Monſon, 
, Cro, Car.. 
423. 


4- A Layman chun avail himſelf of a Diſcharge of Tithes by Grant, 2 Wills 73. 
unleſs he produced the Deed of Grant: For if this be not produced, 'Tithes Chapman v. 
mult be paid, although none have been paid within Time of Memory ; Monſon. 


7 uſe a 8 i 11 Rep. 13. 
1 Layman cannot preſcribe in non Decimando e | Roll abr. 
< 15 | 653. Cro, Hi. 294 $12, 599, 763. Hob. 296. 
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(V) Ot a Diſcharge of Tithes by Bull. 


2 laſt. 652, 1\Q PIRITUAL Perſons did heretofore frequently purchaſe Bull 
653- from the Pope, for i ng Oo. their Lands of the Payment of Tithe, 
Cro 2. The Practice of doing this ſeems to have been more prevalent after 
Cds he Ordinance of Pope Paſcal the Second, by which it was ordained, that 
5 only the Lands of the Ciftercians, Hoſpitallers and Templars, ſhould be er. 

empted from the Payment of Tithes. . | | 
infl, 653. $- It was the Opinion of Coke Chief Juſtice, that the Py: never ha 
the Power of diſcharging any Land, belonging to a Subject o this Realm, 

of the Payment of Tithes. gf 
4. For the Sake of removing all Doubt as to this, and of putting a Stop 
to the Practice of purchaſing Bulls for diſcharging Land of the Payment of 
Tithes, it is by the 7 H. 4. c. 6. after reciting, that the Order of the Ciftr. 
cians in this Realm had purchaſed certain Bulls, to be diſcharged of the 
Tithes of their Lands let to Farm, enacted, That the Religious of the 
* Order of Ciftercians ſhall be in the State they were in, before ſuch Bull 
& were purchaſed ; and that if they of the ſaid Order, or any other, Rel. 
1 ow or Seculars, of whatſoever State or Condition they be, do put the 
« ſaid Bulls in execution, or do from henceforth purchaſe. other ſuch 
« Bulls; or by Colour of the ſame Bylls, purchaſed or to be purchaſed, 
* do take Advantage in any Manner; a Writ of Premunire facias ſhall 

« go againſt them.“ | 1 


* 
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W) Df a Diſcharge of the Papment of Tithes 
dale by Order 2 


as hy antient Times, Monks of all Orders were diſcharged of the Pay 

ment of Tithes, EY 
Cro Ja.454 2. But as Monks in Proceſs of Time increaſed to a great Degree, and 
2Rep- 44. had fuch large Poſſeſſions, that Holy Church was thereby greatly impo 
Pro 1». 57: veriſhed, e Filia devoravit Matrem, Pope Paſeal the Second ordained, 
TED that Monks of all Orders, except the N Templars, and Hoſpitalier 
or of St, Fobn of Feruſalem, ſhould be liable to the Payment of Tithes. 
0 3. This Ordinance being found inſufficient to prevent Io Impoveriſhment 
| Ero. Ia. 4 4 of the Church, another was ſome Time after made b Pope Adrian the 
2Inft. 692. Fourth; by which eyen the Lands of thoſe three Orders except the 
Cro. Ja. 37. 1 4 que propris manibus excoluntur, were rendered liable to the Payment 

| of Tithes. LIT : | 
ls 4. The Privilege of being diſcharged of Tithes extended only to ſuch 
Ante. 64. Lands as thoſe three 9 were Poſleſſed of about the Year . for 
all parochial Tithes being at that Time appropriated, to the Perſons who 
bad the Cure of Souls in the reſpective Pariſhes, it followed, that if Lvl 
in a Pariſh were afterward granted to either of theſe Orders, it would be 
liable to the Payment of Tithes. N ot 

| 5. As a Diſcharge of Tithes by Order was perſonal, ſach 
Gejo fob, charge mull, npon the Diſſolution of the religioys Houſes to whoſe _ 
_*_ Wright. 


— 
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++ was annexed, have been at an End, if it. had not been continued by one | 
or more Statute. r | INES | 

6. By the 31 H. 8. c. 13. par. 21. it is enacted, “ that the King, his 
« Heirs and Succeſſors, and every Perſon his Heirs and Aſſigns, which 
« hath or hereafter ſhall have any Manors, Lands, Tenements or .other 
« Hereditaments whatſoever, which, belonged or now belong unto any 
% Monaſteries, Abbathjes, Priories, Nunneries, Colleges, Hoſpitals, Houſes 
« of Friars, or other Religious and Eccleſiaſtical Houſes' or Places, ſhall : 

« have, hold and enjoy the ſaid Manors, Lands, Tenements and other He- ; 
« reditaments whatſoever, and every of them, diſcharged and acquitred : 
« of the Payment of Tithes, as freely, and in as ample a Manner, as the 

« ſaid late Abbots, Priors, Abbeſſes, Prioreſſes and other Eccleſiaſtical 

« Governors and Governeſſes, or any of them, had, held, occupied, poſſeſſed 

« or enjoyed the ſame, or any Parcel theteof, at the Days of their Difſo- 

« Jution, Suppreſſion, renouncing, reJinquiſhing, forfeiting, giving up or 

« coming to the King's Highneſs, of ſuch . rs Abbathies, Prio- 

« ries, Nunneries, Colleges, Hoſpitals, Houſes ofWriars, or other Reli- 

« pious or Eccleſiaſtical Houſes or Places, or any of them.“ 

7. By this Statute the Privilege of being diſcharged of Tithes which the Cro. Ja. $7, 
Monks of the Order of Ciftercians, Templars, Hoſpitailers, or of St. Jobn 688. 
of Jeruſalem, had enjoyed for all the Lands guamdiu propriis manibus ex- Cro. Car, 
coluntur, which they were poſſeſſed of before the Appropriation of paro- 2. 
chial Tithes, was continued to ſuch of theſe Lagds as were thereby veſted Heb. 306. 
in the Crown. Me 

8. It has been holden, that if Land, heretofore diſcharged by Order of Bund. 133. 
Tithes, be at this Day diſcha of 1 ithes, a Right of Common, either pints * 
appendant or appurtenant to the Land, is likewiſe diſcharged thereof. 1 

9. Evidence of a great lithe _ been paid for Land, whilſt it was Bunb. 122. 
in the Hands of the Monks of an Order capable of a Diſcharge of the Lord v. 
Payment of Tithes, is the beſt Evidence, which can at this Day be given, Turk. 
that the Monks were not poſſeſſed of the Land before the Appropriation of 
parochial Tithes. 

10. But Evidence of the Payment of a ſmall Tithe for Land, whilſt. it Clayt, 53. 
was in the Hands of the Monks of an Order capable of a Diſcharge of pl. 92 
the Payment of Tithe is not Eyidence of this: Becauſe Lands diſcharged 
by Order were only diſcharged of the Payment of great | ithes. | 1 

11. A Venant for Life, of Land which was diſcharged by Order of the Hardr 174, 
Payment of tithes at the Time of the Diſſolution of the Religious Houſe 19. Wilton 
to which it belonged, is not at this Day diſcharged of the Payment of ee mg 
Tithes; for the Conſtruction of the 31 H. 8. c. 13. has always been, that * 
the Privilege, of being thereby diſcharged of the Payment of Tithes, is 
only continued to thow who have an Eſtate of Inheritance in the Land. 

12, It was found by a ſpecial Verdict, that the Lands in Queſtion, Cro. Ja. cc. 
heretofore belonging to an Abbey of C//tercian Order, were diſcharged of Port © - 
the Payment of Lithes quamdiu propriis manibus exc:luntur; that ' theſe Bathurit, 
Lands were in Leaſe for Years, at the Time of their being veſted in the tro ded 
Crown by the 31 H. 8. c. 13. and that the Leaſe was now expired: And oY 
the . was, whether the Grantee in Fee of the Crown, ſhould be diſ- 
charged of the Payment of Tithes guamdiu propriic menilas excoluntur ? 

It was holden, that he ſhould: And by the Court—Although the Tenant 
for Years paid Tnhes for the Lands at the Time of the Diſſolution cf the 
Abbey; yet as the Abbot would have holden them, in Cale the Leaſe 
thereof had expired before the Diſſolution, diſcharged of the Payment of 
Tithes guamdiu propriis manibus excoluntur, the Grantee of the Crown ought 
to hold them in the ſame Manner. | 

13. By the 27 H. g. c. 28. par 1. all Religious and Eccleſiaſtical Houſes, 
whoſe Poſſeſſions were not of the Value of more than two Hundred Pounds 


a Year, . 


* 


— 
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n Year, were to be diſſolted; and the Lands, Tenements, - Tithes und 
other Hereditaments of ſuch Religious and Eccleſiaſtical Houſes were to 
be veſted in the Crown. POOLE CARY ON 3 As WEIR 2) 
14. And by par: 2. it is enacted, © That every Perſon, who now hath, 
4 or hereafter ſhall have, any Letters Patent of the King's Highneſs of the 
% Lands, Tenements, 'Tithes or other Hereditaments, which appertaineth 
& to any Religious Houſe / heretofore diffolved,” or -which appertaineth 
e to any Religious Houſe that ſhall be erf or diffolved by the Autho. 
« "rity of this Act, ſhall have and enjoy the ſaid Lands, Tenements, Tithes 
„ and other Hereditaments, ſpecified in their Letters Patent, in like Man- 
f ner, Form and Condition, as the Abbots, Priors, Abbeſſes, Prioreſſes 
% and other Chief Governors, had or ought to have had the ſame, if they 
| % had not been ſuppreſſed or diffolved.” a | 
Hob. 306. 15. It has been frequently determined, that no Land, heretofore gif. 
Cro. Ja 57. charged by Order of the Payment af Tithes quamdiu proprits manibus exco- 
688.  Juntur, which in Purſuance of this Statute was veſted in the Crown, is diſ. 
eee charged of the Payment of Tithes. . | 
5 16. There is in the 31 H. 8. 4. 13. a Clauſe in the third Paragraph to 
the ſame Effect, concerning the Lands of Religious Houſes thereby veſted 
in the Crown: But it is plain, from a ſubſequent Claufe in the twenty- 
/ firſt Paragraph of the 31 H. 8. c. 13. by which ſuch Lands are diſcharged 
of the Payment of Tithes, that the Legiſlature were ſenſible, that ſuch 
Lands were not diſcharged thereof by the former Clauſe z for if they had 
been thereby diſcharged, the inſerting of another Clauſe of Diſcharge would 
have been altogether nugatory. | fone ld. e 
17. By the twenty-firſt - Paragraph of the 13 H. 8. c. 13. only ſuch 
Lands, heretofore diſcharged by Order of the Payment of Tithes quamdiu 
propriis manibus excoluntur, are diſcharged of the Payment of «Tithes, as 
came to the Hands of King Henry the Eighth after the fourth Day of Febru- 
ary, in the twenty-ſeventh Year of his Reign. ©, [is 
ory 396. 18. In Conſequence of this it has been holden, that no Land, heretofore 
608. J. 5 '1.diſcharged by Order of the Payment of Tithes quamdiu propriir manibus ex- 
Cro. Car. coluntur, which was veſted in the Crown in Purſuance of the 27 M. 8. c. 28. 
24. was diſcharged of the Payment of 'Tithes by the 31 H. 8. c. 13. for, a 
55 the Lands veſted in the Crown by the former of theſe Statutes, were by 
Relation veſted upon the fourth Day of February, in the twenty-ſeventh Year 
of the Reign of King Henry the Eighth, that being the firſt Day of the 
Seſſion of Parliament in which the 27 H. 8. c. 28. was made, the latter 
Statute cannot extend to thoſe Lands. ; 


pRep. 46. 19. It has been holden in two Caſes, that Lands, heretofore diſcharged 
The Arche by Order of the Payment of Uithes quamdiu proprits manibut excoluntur, 
Is Rey w Which were veltcd in the Crown by the 32 H. 8. c. 24. are not at this Day 
N diſcharged of the Payment of Lites. 2 


Trin. 38 Eliz, Cro. Ja 58. Cornwallis 2. Spalding, Hil. 44. Eliz, 


<p 46. 20. As there is no Diſcharging Clauſe in this Statute, ſuch Lands muſt, 
5 aa if they are diſcharged of the Payment of Tithes, be diſcharged by the 
Canterbu- 31 Hl. 8. G 13. „ N f 
en | | a 

| 21. It does indeed appear, upon comparing the Diſcharging Clauſe in 
the twenty-firft Paragraph of the 31 H. 8. c. 13. with the irg Paragraph 
of the' ſame Statute, that the Diſcharge extends to the Lands of Religi 
Houſes, « which thereafcer ' ſhall happen to be diſſolved, ſuppreſſed, re 
„ nounced, relinquiſhed, forfeited, given up or by any other Means come ts 


1 the King's Eghneſs : But the Conſtruction in one of the Caſes was, ot 


| 1 
N dic * » #74 * 2 
. P , ' | Z 
w_— 7 „ * 4 * 2 as w 5 


| 4 br By any other Meine tome to the King's Highneſs, do not 

he by Act of Parliament; for if the . had in- 
tended to include a coming to the King by Act of Parliament, this, which 
is the higheſt Way of coming, would have been mentioned before the 
coming by Diſſolution, or by the other inferior Ways which are therein 
particular mentioned. And in Support of this Conſtruction a Caſe was 
relied on, in which it had been holden, that Biſhops are not included under 
theſe Words of the 13 Elia. c. 10, * Colleges, Deans and Chapters, 
« Parſons, Vicars and others having Eccleſiaſtical Livings :? Becauſe as 
Perſons: of an inferior Rank are expreſgly mentioned, Biſhops, if it had 

been intended to include them, would have been likewiſe expreſaly men- 
tioned. 


22. But it has been holden in a ſubſequent Caſe, by three Judges ! on. 137, - 
againſt One, that Lands, heretofore diſcharged by Order of the . What Vo. 
Tithes quamdiu propriis manibus excoluntur, which were veſted in the Trig, 4Car. 
Crown by the 32 H. 8. c. 24. are at this Day diſcharged of the Payment of 1. | 
Tithes : For that the Words in the third Paragraph of the 31 H. 8. c.'13. _ 

which thereafter ſhall happen to be diſſolved, do include every Kind of 
Diſſolution, and eonſequently a Diſſolution by Act of Parliament; and that 

the Words, or by any other Means come to the King's Highneſs, do as well 

include a coming by Act of Parliament as a coming by any other Way. 

23. And in a ſtill later Caſe it is ſaid, that, although there may have _ 2 
been formerly a Difference of Opinion as to this Point, it is now ſettled, ſiot, Mich, 
that the Diſcharging Clauſe of the 31 H 8, c. 1 3. does extend to Lands 31 Car. 2. 
velted in the Crown by the 32 H. 8. c. 24. | WI * 


\ 


—ͤ ü 


(X) Of a Diſcharge of the Payment of Tithes 
by Unity of Polſeſton. | 
i. 8 long as Land in a Pariſh was in the Poſſeſſion of an Abbot, who 2 Rep. 47, 


: was alſo poſſeſſed of the ReQory of the Pariſh, the Payment of 48. 
Tithes for the Land was neceſſarily ſuſpended ; becauſe the Abbot, could The Ar ch- 


— 


not pay Tithes to himſelf. , — 
e | ry's Caſe. 

2. But the Land was not ei + pury Tithes by the Unity of Poſſeſſion ; 11 Rep 14. 
becauſe Tithes do not iſſue out of Land but are collateral thereto. ; 3 To 


2 Rep. 47, 49. Cra Ja, 454. ©9593 
3- And conſequently ſo ſoon as the Poſſeſſion of the Land was ſevered 2 Irt. 


— chat of the Rectory, the Land became again liable to the Payment of Bardyell, 
| ithes. , . v | 2 Rep. 47+ 
* 49. Cto. Ja, 4%½;ĩ 1 


4. Nay, it has been holden, that, although there had been, previouſly . 
to the Diſſolution of the Religious Houle, a N Unity of Poſſeſſion 
d 


biſhop of 
of the Land and the ReQory in the Abbot, and his Predeceſſors, this is not wn ox 


an abſolute Diſcharge of the Tithes of the Land; inaſmuch as the Words ry's Cafe. 
of the Diſcharging Clauſe in the 31 H. 8. c. 3. are not diſcharged of Tithes, Hob. 296. 
but diſcharged of the Payment of Tithes, ; 
/ 5. Great 


Py, 1 * 7 (£78. | 
4 5. Great Doubt was formerly entertained, whether a perpetual Unity of 
14. - © Poſſeſſion of Land, and the Rectory of the ſame Pariſh is prima. facie 1 
Priddle . Diſcharge of the Tithes of the Land, within the Meaning of the D 4 
ON ing-Clauſe inthe 31 H. 8. c. 13. . ee Charg 
48. | 8 


2 ＋ 
Hob. 298. 
311. 1 Eliz. 378. 


* 


9 
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2 Rep 48. 6. But it was at Length determined, that if the Land and the Rectory 
rg "_—_ had been in the Poſſeſſion of the Abbot and his Predeceſſors for Time imme. 
Cant:rbu- morial, and was ſo at the Diſſolution of the Monaſtery, and it do not ap- 
„ Caſe that Tithes had ever been paid for the ſame, ſuch Land is prima facie 
17 » Pear 
11 Rep. 13, diſcharged of Tithes by the 31 H. 8. c. 13. The Reaſon given for this 
14. Determination is, that, as it would be very difficult, if not impoſſible, to 
Hob. 298, /ſhew at fo great a diſtance of Time, in what Manner the Land was at firſt 
N Eliz. diſcharged of Tithes, it ſhall be intended, that it was diſcharged by Grant; 
578. in which Caſe the Diſcharge runs with the Land. a 
Hob. 298. 7. If it appear however, that a Farmer of the Land had at any Time 
Slade . before the Diſſolution of the Monaſtery, paid Tithes for the ſame, this de. 
Drake, , ſtroys the Preſumption ariſing from the perpetual Unity of Poſſeſſion; and 
. is Evidence, that, although the Payment of Tithes was ſuſpended by 
Hob. 311. Reaſon of the Unity of Poſſeſſion, the Land was not diſcharged thereof 
Cro ja. by Grant. | 


454. Fc 
Tue, 5 90. 8. It has already been obſerved, that Lands, heretofore diſcharged by 


Order of the Payment of Tithes quamdiu propriis manibus excoluntu, 
which were veſted in the Crown by the 27 H. 8. c. 28. are not diſcharged 
of the Payment of Tithes by the 31 H. 8. c. 13. | | 
9. It is ſufficient in this place to ſay, that Land which was veſted in 
« the Crown by the former of theſe Statutes, is not by the latter abſolutely 
- diſcharged of the Payment of Tithes ; notwithſtanding there had been 3 
perpetual Unity of Poſſeſſion of the Land and the N. Aory of the ſame 
; Paziſh in the Abbot and his Predeceſſors. 
2 Rep. 45, 10. It has been determined in two Cafes, that Land, which was veſted 
. Cro. Ja. 58. in the Crown by the 32 H. 8. c. 24. is not diſcharged of Tithes by the 
E. 31 H. 8. c. 13. although there had been, before the Diſſolution of the © Za 
ſtery to which the Land belonged, a perpetual Unity of Poſſeſſion of the 
Land and the Rectory of the ſame Pariſh in the Abbot and his Predeceſſon; 
and it do. not appear that any Tithes have ever been paid for the ſame. 
Sake) . As the Reaſons upon which theſe Determinations were founded have 
h '” been already mentioned, it is not neceſſary to repeat them. | 
Ante, p. 91. 12. But, as has already been obſerved, the Determinations in two ſub- 
| ſequent Caſes have been, that the Diſcharging-Clauſe of the 31 H. 8. c. 31. 
does extend to Lands, which were veſted in the Crown by the 32 H. 8. 
| t. 2 f a 
s Rep. 48 S It has been holden, that, although there had been a perpetual Unity 
i of Poſſeſſion of Land and the Rectory of the ſame Pariſh in a Dean and 
The Arch- Chapter and their Predeceſſors, or in any other Corporation which was not 
hiſbop' of Religious as well as Eccleſiaſtical, and it do not appear, that any Tithes have 
3 ever been paid for the Land, it is not abſolutely diſcharged of Tithes b 
Ate Tlis the 31 Hr8. c. 13. For that, whenever the Houſes diſſolved or to be dil- 
511, ſolved are mentioned in that Statute, they are always called Religious ard 
OO Eelefiaflical ee The Diſcharging-Clauſe in the twenty-firſt Paragraph 
of that Statute does indeed ſay, that the Lands of the Houſes diſſolved and 
to be diſſolved ſhall be holden and enjoyed “ diſcharged of the Payment ef 
„ Tithes, as freely and in as ample a Manner as the Abbots, Priors, 
« Abbeſſes and other Eccleſiaſtical Governors and Governeſſes, or any of 
« them, had, held, occupied, poſlefſed-or enjoyed the ſame or _ _ 
| ; « thereot. 
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« thereof: But the Conſtruction bas been, that as no Houſes except ſuch - - 

2s were Religious as well as Eccleſiaſtical had been diflolved, theſe Words 
Eccleſiaſtical Governors do only mean g Governors of Houſes which were 
Religious as well as Eceleſiaſticall. pi gs 


1 


J) Ot 9 reements - and Leaſes concernin 
0 ; | a Tithes. ee g 


i. FL denn hs be ſettled, that if a Parol Agreement be made for Tithes, ia. coca. 
by Way of Sale thereof, for a Term of Years, or for the Life of 


the pl. 13. 
Parſon, in Caſe he ſo long continue to be Parſon, the Agreement is Yelv. g4. . 
bindin IHE") we | ; © ' , Browul. 
n | . 721 145 
| alm. 377. 
Godb 354, 


2. But the Law does not ſeem to be ſettled, ns to the Validity of , 3 Mod. 64. 
Parol Agreement for Tithes, by Way of Retainer thereof. * 
3. It is laid down in ſome Books, that a Parol Agreement for Tithes, Yelv. gs. 


by Way of Retainer thereof, for a Term of Years, is good. | 2 
11. 4 
N. 4 Leon 247. Heil. 128. 


4. In other Books it is laid down, that if a Parol Agreement, be made Cro.Ja.669, 
for the Retaining of Tithes daring the Life of the Parſon, in Caſe he ſo long Hovey- 
continue to be Parſon, the Agreement is good. | | 2 my 

5- But it ſeems to be the better Opinion, that ſuch an Agreement, either F 85 5 


for Vears, or during the Life of the Parſon, in Caſe he ſo long continue to 
be Parſon, is not good. 


6. It is in divers Books laid down, that ſuch au A 3 is not good Noy 28. 
for more than one Year ; becauſe it is in the Nature of a Leaſe of Tithes, I 2 
which is not good unleſs it be by Deed. | — Sg: 
1 Rol. 


174. Godb. 354. Cro, Eliz. 249. Cro. Ja 137, 360. Hurd. 203. 


7. And in one of theſe it is ſaid expreſsly, that ſuch an Agreement is only Cro.Ja.137. - 
good, even for one Year, becauſe it is quaſi a Sale of the I ithes. r 
0 : Brayſicld. f 
8. And in a modern Caſe, two out of three of the Barons of the Ex- Bunb. 2. 

chequer were of Opinion, that a Parol Agreement, by Way of Retainer of Kedding- 
Tithes, can only be good for one Year, * — 
nag 
9. If a Parſon whohas made a Parol Agreement, * Way of i 4 


N ner of Hardr.203, 
Tithes, for a Term of Years, or for the Term of his Life, in Caſe he ſo long Bramer - . 


continue to be Parſon, afterwards bring an Action upon the Statute for Sub- Thorntou. 
tration of Tithes, without having firſt given Notice of his Diſſent to the 
Agreement, the Pariſhioner, although the Agreement be not bindiog, ſhall — 
not be liable to the Penalties of the Statute, nor to Coſts. | | 

10. And Notice of his Diſſent is not good, unleſs it be given before the 11g 
Land, of which he means to take Tithes in Kind, is manured and ſown: 
Becauſe perhaps the Land would not, if an cazlier Notice had been giren, 
have been manured and ſown, 


\ 


, . 
- * 
© If 
11. 


1 a , 


2 Leon. 73. © 11. If a Parol Agreement, by Way of Retainer of Tithes, be made by 

Wellock's. a Parſon, and he refuſe to abide” thereby, the Pariſhioner, although the 

ang, Agreement be not binding qs to the Tithes, may maintain n Rete againſt 
the Parſon for Non-performance of the Agreement. 


249. 
 Godb. 273. 


249. Aſſigns ſhall retain the Tithes of certain Land, and the Land be afterwargs 
Nelſon v. aſſigned over to B. B. cannot maintain an Action for Non; performance 
Woodward: of the Agreement; inaſmuch as the Benefit of a Parol Agreement cannot 
. be aſſigned. | | | 333 
2Show 307. we On the other Hand, if a Pariſhioner refuſe to pay the Money due 
Faton v. upon a Parol Agreement, by Way of Retainer of Tithes, the Parſon, al- 
though the Agreement be not binding as to the Tithes, may maintain an 
Action for the Money agreed for. T 7 
Latch 176. 14. It is laid down in ſome Caſes, that a Leaſe of Tithes by Parol 
Bellamy v. is not good ; becauſe Tithes, which lie in Grant, cannot paſs without 


Cro.Eliz, 15. In other Caſes it is Iaid down, that a L.eaſe by Parol of Tithes i 
8 364. Cod for one Year ; becauſe the Leaſe enures qugſi a Sale of the Tithes. 


374. Freem. 234. | 
as 


Caſes. 


Bunb. ? 17. In one of theſe it was halden, that a Leaſe by Parol of 'Tithes, even 
Kedding- for one Year, is not good. 


ton v. 

Bridginan, 

Hil. 2 Geo, | 

1. | N ; TED 

8 Mod.63. 18, In the other it is laid down, that Tithes, which lie in Grant, cannot 
The King paſs without Deed. | h | | 


. Fair- 


clough, 

Mich 3 | | 

N * 19. A Leaſe of Tithes, to commence at a future Day, is void; for, al- 
Edmonds v., though the Tithes are not Parcel of, but collateral to the Land, the ſame 
Booth. Rules are to be obſerved in Leaſes of Tithes as in Leaſes of Land. 


* 


_ 


| | () Df a Suit in a Spiritual Court for Sub- 
| . trattion bf Tithe. $244 


Bro. Diſm, 1, T the Common Law there was no other Remedy againſt a Perſon 


pl. T. pl. 8. who had neglected to ſet out or his Tithe, tha Suit in 3 
pl. C. pl. 10. Spiritual Court. Sie 9 PSV 774 ? of 2 45 13 

2 Rep. 44. | 

Vaugh. 195 


Bro. Diſm. 2. If Tithe, which had been ſevered by a proper Perſon from the nine 
Noy 44. Parts, were afterwards carried away by a Stranger, the Pariſhioner was not 
2Bulſir 184 anſwerable for it: But the Remedy againit the Perſon carrying it away, 
Cro. Biz. ag by an Action in a Temporal Court; for by the Severance it was veſted 
1n the Parſon, and became 2 Chattel. | | 
3Bulft. 337, _ 3+ But if the Severance of the Tithe were by a Stranger, who had no 
Mountſorg Colour of Title to the Land upon which it aroſe, this did not take away 
v. Sidley, the Right of the Parſon to ſue the Pariſhioner in a Spiritual Court for Sub- 
Latch 8, 4 „ | | 85 traction 


Cro. Eliz. 12. But if a Parol Agreement for Years be made with A. that he and his 


16. But the Doctrine of the former Caſes is adhered to in two modern 


5 F A 8 


— 


| Ti RN ST (© | 
tuation of Tithe; becauſe there was not ſuch a Property in the Tithe 
veſted in the Parſon, by this Severance, as would have enabled him to 
maintain an Action at Law, againſt the Perſon who ſhould afterwards carry 
Ey the 32 # 8. c. 7. ar. 2-it in enabled, . That in Caſe any Perſon 
« ſhall detain and with-hold any Tithe, the Party, having Cauſe to de- 
« mand or have the ſame, may ſue for the ſame in a Spiritual Court“. 

5. The Conſtruction of this Clauſe has been, that if the Perſon, who 
has legally ſet, out Tithe, do. afterwards carry it away, the Party to whom 
the Tithe was due may ſue for it in a Spiritual as well as in a Temporal 
Court; for. that the Words detain and with-bold do fairly extend to a Car- 
rying away of Tithe after it has been ſet out. ids: is | 

6. But it was in the ſame Caſe holden, that this Clauſe. does not give Ju- 
riſdiction to any Spiritual Court, where Tithe, which has been legally ſet 
out by a proper Perſon, is afterwards carried away by a Stranger. 

7. If any Doubt did remain, as to the carrying away of Tithes, by the 
Perſon who had legally ſet it out, this is, as to predial Tithes, entirely 
removed by the 2 & 3 Ed. 6. c. 13. par. 2. it being thereby enacted, « That 
« if any Perſon do willingly withdraw his Tithe of Cora or Hay, or of ſuch 
« other Things whereof predial Tithes ought to be paid, by Reaſon whereof 
« the ſaid Tithe is loſt, impaired or hurt; that then, upon due Proof thereof 
« made before the Spiritual Judge, or any other Judge to whom hereto- 
« fore he might have made Complaint, the Party ſo withdrawing ſhall 
« pay the double Value of the Tithe ſo withdrawn, over and above the 
« Cofts, Charges and Expences of the Suit: The ſame to be recovered 
« before the Ecclefiaſtical Judge, according to the King's Eccleſiaſtical 
« Laws.” 

8. The Conſtruction of this Clauſe has-been, that if a Stranger carry awa 
the Tithe, after it has been legally ſevered. from the nine Parts, an Actiou 
upon the Statute does not he againſt the Stranger. n | 

9. By the 2 & 3 Fd. 6. c. 13. par. 2. A Juriſdiction is given to Spi- 
ritual Courts in certain ne Caſes, it being thereby enacted, That if any 
« Perſon does ſtop or let the Parſon, Vicar, Proprietor, Owner, or other 
their Deputies or Farmers, to view and ſce all Manner of their predial 
« Tithes to be juſtly and truly ſet forth, and ſevered from the nine Parts, 
« and the ſame quietly to takg. and carry away, by Reaſon whereof the 
„ ſaid Tithe is loſt, = hurt; that then upon due Proof thereof 
« made before the Spiritual Mdge, or any other 4 to whom here- 
« tofore he might bave made Complaint, the Party ſo withdrawing - ſhall 


Cro, Elia. ' 


607. 


Leigh , 
Wood. 


Ibid. 


Webb Ls 


Potts. 


e pay the double Value of the Tithe ſo loſt, impaired or hurt, over and above : 


«* the, Coſts, and Expences of the Suit: The ſame to be recovered 
before the Eccleſiaſtical Judge, according to the King's: Ecchliaftical 


« Laws,” 


10. Only Spiritual Perſons could, at the Common Law, ſue in a Spiritual B 
Court for Subtrattion of T'ithe, ; P 


11. But as Laymen, ſoon after the Diſſolution of Monaſteries, became 


855 of Eſtates in Tithes, it was neceſſary, that they ſhould be enabled 
o ſue for Subtraction thereof. 


12. For the Sake of enabling them to do this, it is by the 32 U. 8. c. 7. 
Par. 2. enacted, . That in Cal. any Perſon ſhall detain and with-hold any 
* Tithe, the Party being Eecleſiaſlieal or Lay Perſon, having Cauſe to de- 
* mand or have the ſaid Tithe, ſhall and may convene the Perſon ſo of- 
* ſending, before the Ordinary, his Commiſſary, or other competent 

| | ; % Minitter 


ro. Diſm, 
l 


9. 5 
| | AL luſt. 64% 
2 Rep. 44 Cro Eliz. 514. 


Qt r r m E 
_ « Miniſter or lawful Judge, of the Place where ſuch Wrong ſhall be do 
« according to the Eccleſiaſtical Laws; and in every ſuch "Cauſe or Matter 


« lawful Judge, ſhall and may, by Virtue of this AR, proceed to the Ex- 


(6 according to the Courſe and Proceſs of the Eccleſiaſtical Laws ; and 
«© thereupon may give Seiitence accordingly.” ? e 
12 Mod. 13. It was heretofore uſual, to cite Perſons from all Parts of England, 
to anſwer for Subtraction of Tithe in the Prerogative Courts of Canterbury 
v. and York. 58 | A ; | 
154. In order to put a Stop to this great Vexation, it is by the 23 H 8, 
c. 9. par. 2. enacted, That no Perſon ſhall be from henceforth cited, ſum- 
% moned or otherways called, to appear before any Ordinary, or other Spi- 
« ritual Judge, out of the Dioceſe or peculiar Juriſdiction, wherein the Per. 
« fon, who ſhall be cited, ſummoned or otherwiſe called, ſhall be inhabit. 
ing, at the Time of the awarding or going forth of the ſame Citation 
4% or Summons,” except in certain Caſes mentioned in this Statute, of 
which Subtraction of Tithes is not one. 
15. It is moreover enacted, by the 52 H. 8. c. 7. par. 2. That every 
4 Suit for Subtraction of Tithe ſhall be brought in the Court of the Or- 
4 dinary, Commiſſary, or other competent Miniſter or lawful Judge, of 
„ the Place where the Wrong ſhall be done.“ 
16. It has been holden, that the Direction of the latter Statute is to be 
followed, as to the Spiritual Court in which a Suit for Subtraction of Tithe 
| is ts be inſtituted. 2 127 
2 Mod. 352. 17. A Perſon, who lived in the Dioceſe of A. had ſubtracted Tithe in 


OO v. the Dioceſe of B. being cited to anſwer for this in the Court of the 
tone Biſhop of B. a Prohibition was moved for; and it was inſiſted, that by 


to a Court belonging to the Juriſdiction in which the Perſon cited lives. The 
Court being doubtful, a Prohibition was for the Sake of having the Point 
ſettled granted ; but afterwards the whole Court were upon Deliberation of 
Opinion, that a Conſultation ought to be awarded. | 
2 Inſt. 65 1. 18. At the Common Law only the Tithe, or the Value thereof, with 
Coſts of the Suit, could be recovered in a Suit for Subtraction of Tithe. 
19. But a better Remedy is given by thygg, & 3 Ed. 6. c. 14. par. 2. it 
the Caſe of predial Tithes ; it being eee That if any Perſon 
« do carry away his Corn, Hay or other "Things of which predial Tithes 
« are due, before the Tithe thereof be ſet forth; or do willingly withdraw 
« any of his ſaid predial Tithes; or do ſtop or let the Parſon, Vicar, Pro- 
« prietor, Owner or other their Deputies or Farmers, to view and fee all 
« Manner of their predial Tithes to be juſtly and truly ſet forth, and ſevered 
& from the nine de and the ſame quietly to take and carry away, by 
„ Reaſon whereof the ſaid Tithe is loſt, impaired or hurt; that then 
« the Party ſo carrying away, withdrawing, ſtoppin or letting, ſhall pay 
« the double Value of the Tithe ſo taken, loſt, withdrawn' or carried away, 
% over and above the Coſts, Charges and Expences of the Suit: The 
« ſame to be recovered according to the King's Ecelcſiaftical Laws.” 
2 loft, 653, 20+,1t is laid down, that the double Value, which may be recovered 
; underthis Statute in a Spiritual Court, is to be over and above the Value 
of the Tithe ; and conſequently that a Suit in a Spiritual Court for Sub- 
traction of predial Tithe is more advantageous than an AAQion upon the 
Statute in a Temporal Court for the treble Value; inaſmuch as the treble 
Value of the Tithes may be recovered in the Spiritual Court, together with 
the Coſts of the Suit. | 
: | _ a 21. But 


of Suit the ſame Ordinary, Commiſſary, or other competent Miniſter or 


„ amination, Hearing and Determination, of every ſuch Cauſe or Matter, 


Virtue of the 23 H. f. c. g. every Citation for Subtraction of Tithe, muſt be, 


— — 4 


iner e. | 

21. But it ſeems to be the better Opinion, that only the double Value of 
the Tithe and the Colts of the Suit can 
Court for Subtraction of a predial Tithe. 

22. In @ Suit in a Spiritual 
was, that the Plaintiff, beſides t 
of the Suit, ſhould alſo recover the fngle V. . ö 
was awarded. And by the Court — The Spiritual Court dis not impowered Ds 
by the 2 U 3 E. 6. c. 13. to give more than the double Value of the Titjne 
and the Colts of the Suit, in a Suit for Subtraction of Tithe. | 

23. If the Defendant die, pending a Suit upon the 2 Ed. 6. c. 18. in a Sid. 181. 
Spiritual Court for Subtraction of "Tithe, and afterwards another Suit be — Te 
commenced againſt his Executor, 2 Ptohibition lies; for the double Value, 8 
given by that Statute, is given by Way of Puniſhment for the perſonal 
Wrong in ſubtracting the Tithe ; and an Executor is not anſwerable for a 
perſonal Wrong done by his Teſtator. | q 75 

24. It is in the general true, that there is no Method of enforcing Obe- 4 Inſt. 324. 
dience to a Sentence of a Spiritual Court by Fine, Imptiſonment, or Amerce- II Rep. 44+ - 
ment. | | | 

25. But by the 32 H. 8. c. 7. par, 4. it is enacted, “ That if any Per- 
« ſgn, after a definitive Sentence given againſt him in an Eecleſiaſtical Court 
« for Subtraction of Tithe, obſtinately and wilfully refuſe to pay his Lithe, 
« or ſuch Sums of Money wherein he ſhall be condemned for the ſame, 
« that then two Juſtices of the Peace ſhall have Authority by this Act, 
« upon Information, Certificate or Complaint to them made in Writing, by 
« the Eccleſiaſtical Court that gave the ſame Sentence, to cauſe the Party fo 
« refuſing to be committed to the next Gaol, and there to remain without 
« Bail or Mainprize, until he ſhall have found ſufficient Sureties, to be 
« bound ia Recognizance or otherwiſe before the ſame Juſtices, to the Uſe 
of our Sovereign Lord the King, to perform the ſaid Sentence.” 


- 


1 


—_ ads. 5 


(% Jn what Cafes a Prohibition lies to a 
on x, the Spiritual Court for Subtraition 
I E. i | SS ö 


li. N the general Juriſdiction which Spiritual Courts have 
in the Matter of 'Cithes, a Prohibition does in many Caſes lie to a 
uit in a Spiritual Court for SubtraRion of Tithe. ; 
2. But it is ſometimes difficult to determine, whether a Prohibition does 
or * not lie to ſuch Suit. 1155 | * 
3. It is a Rule of Law, that Queſtions concerning Temporal Matters Fitz. N. B. 
are only to be tried in Temporal Code 1 r | 40. 2 
& Cro. Eliz. 228. 2 Roll. pt nes + 


4+ But there is another Rule of Law, that Ui cognitio principalis eft 2 


di debet efſe cognitio acceſſorii. 5 
1,1 1. 
/ . Cro. Ja. 269 Salk. 347. ; 


5. A Deſire of recenciling theſe two Rules of Law, together with the 


Difficulty of doing it, has been uctive of Determinations, which 
not eaſily to be e BY « 7 we f 


6. Ay 


TY ——— 2 
7 * 
* 


— 


os „ 1 or uren e. 
| + 6, As ſome of theſe Determinations are founded upon nice DiltinQions, 
the Law, concerning the'awarding of à Prohibition te a Suit in a Spiritual 
Court for Subtraction of Tithe, will be much better collected from ub. 
mitting the principal. Caſes to the Readers Judgment, than from any ge- 
neral Rules which can be laid down. N 
Cro. Eliz. 5. If Payment be pleaded to a Libel in a Spiritual Court for SubtraQion 
8er, 2. of Tithe, a Prohibition does not lie ; becauſe the Queſtion, whether there 
Mario! was ſuch Payment, is ſuch an incidental one as may be well tried in the 
. Spiritual Cour. lg es 3, eee 
Ld. Raym. . 8. If to a Libel in a Spiritual Court for Subtraction of Tithe of Wood 
835. Dike there be a Plea of groſs Wood, a Prohibition does not lie; for the os 
*. Brown. tion, whether the Wood of which the Tithe is demanded be groſs Wood 
may be well tried in the Spiritual Couſrr. 
Ld. Raym. g. If the Validity of Letters Patent, or of a Feoffment or Releaſe, come 
74. in Queſtion in a Suit in a Spiritual Court for Subtraction of Tithe, a Pro- 
Chamhe7- hibitjon does not lic ; becauſe the Validity of either of theſe may be vel 
Heutſon. tried in the Spiritual Court. BY br 1 
Hob. 247- 10. If a Suit be in a Spiritual Court for Subtraction of Tithe due by 
Latch 125. Cuſtom, a Prohibition does not lie; for Tithe due by Cuſtom may 28 
7; nt 4 50 well be ſued for in a Spiritual Court, as Tithe which is due of Common 
. . a A 8 74 4 k | - 
Hob. 42, 11. A Suit may be in a Spiritual Court, for that which is to be paid, a 
247- a Modus: For as the Tithe in Lieu of which is to be paid, is ſo abſolute- 
ab yr 74. ly diſcharged, that the Parſon cannot reſort to the taking thereof in Kind, 
* * the Modus becomes a Spiritual Fee, and conſequently it is recoverable in a 
85 Spiritual Court. | 2 
12 Mod. 12. Nay, it is ſaid in one Caſe, that a Suit, for that which is to he paid 
416. „ aa Modus, can only be inſtituted in a Spiritual Court. | 


-. 


2 Rep.45- 13. It was heretofore holden, that a Prohibition would lie to a Suit in a 
The Arch- Spiritual Court for Subtraction of Tithe, upon the bare Suggeſtion of x 
pos a cuſtomary Method of Tithing, or of a Modus; although the cuſtomary 
| 15's Cafe, Method of Tithing, or che Modus, had not been pleaded in the Spirtul 
Cro. Eliz, Court. BW. , | N 
11. i BY 
14 Raym. 14. It has been ſince holden, that a Prohibition does not lie in ſuch 
835. Dike Caſe, unleſs the Cauſe ſuggeſted for obtaining the Prohibition has been 
OR pleaded in the Spiritual Court; for that, as the Court has a general Juris 
voy diction in the Matter of Tithes, the Modur, by which it is to be deprived 
of that ſuriſdiction, muſt be pleaded ſpecially. re 
Bunb. 176. 15. But if a Bill be filed in a Court of Equity to eſtabliſh a Modus, and 
Blackett v. it appear, that a Suit is inſtituted in a Spiritual Court for ꝗuhtraction of the 
Finny. Tithe, for which the Modus is alledged to be a Recompence, an Injunction 
is uſually granted; although the Modus have not been pleaded. 
3 16. If a cuſtomary Method of ſetting out Tithe, or a Modus, be pleaded 
Whi ha, to a Suit in a Spiritual Court for Subtraction of Tithe,'a Prohibition does 
Hob, 247, not lie: Uuleſs the Spiritual Court have refuſed to admit the Plea, or the 
x Ventr, Truth thereof be denied. "YE 


165. 274. | 
I Sid. 583. Bunb. 8. 


12 Mod. 17. But if the cu omary Method of ſetting out Tithe, or the Modu, 
206, which is pleaded to a Suit in a Spiritual Court for Subtraction of Tithe, 
__ appear plainly to be bad, a Prohibition does not lie; although the Truth 
1 656 of the Plea be denied: For it would be quite nugatory to awarn a Prob 
7 * in order to try the Exiſtence of a Thing, which if it do exiſt 


136. It 


rr .& (As) I, 


18. It is in the general true, that if the Exiſtence of a cuſtomary Method. 2 Inſt. 643. 
of ſetting out Tithe, or the Validity of a Modus, come in Queſtion in a Suit Hob. 247. 
in a Spiritual Court for Subtraction of Tithe, a Prohibition lies; becauſe S 
the Exiſtence of the Cuſtom, or the Validity of the Modus, cannot be well Wegtr.4 4. 
tried in ſuch Court. The Reaſon is, that in ſome Caſes an Uſage of ten 2Lev. 103. 
Years, in others an Uſage of twenty Years, in others an Uſage of thirty Ld. Raym. 
Years, and in all an Uſage of forty Years, does by the Eccleſiaſtical Law 43% 
make a Cuſtom; whereas there cannot be a cuſtomary Method of ſetting Bunb. 8, 17, 
out Tithe or a valid Modus, unleſs the Tithe has Time immemorially been 
ſet out in the Method preſcribed for, or the Modus has been paid Time im- 

; memorially” y,. 75 | 

19. If after a Prohibition have been awarded, Iſſue be taken upon the Hob. 192, 
Exiſtence of cuſtomary Method of ſetting out Tithe, or the Validity of a 247. | 
M:dus, which has been pleaded in the Spiritual Court, and the Verdict in Godb. 245. 
Prohibition be, that there is not ſuch a cuſtomary Method of ſetting out Cro. Car. 
Tithe, or ſuch a Modus, a Conſultation ought to be awarded; inaſmuch 2 


as the Reaſon of tying up the Hands of the Spiritual Court does no longer 2 
exiſt, ON | Bunb. 98. 
w 3 Com. 


Dig. 94. Ambler's Rep. 132. 


20. But if the Verdict in Prohibition find the cuſtomary Method of ſet- Hob. 192. 
ting out Tithe, which has' been pleaded in the Spiritual Court to be good in Berrie's 
Part, a Conſultation ought not to be awarded; becauſe, as the Cuſtom is in Caſe, 

Part good, the Suit ought not to proceed in the Spiritual Court, 

21. If one Modus be ſuggeſted as a Cauſe of Prohibition, and a Verdict Cro. Elis. 
in Prohibition find a different Modus, a Conſultation ought not to be award- 736. 
ed; becauſe the Validity of the Modus, which is found, cannot be well Auſtin v. 
tried in the Spiritual Court. h s | 1 ING 
et]. 100, 
Cowp. 130. Doug. 378. 1 Term Rep. 552. 


22. If the Bounds of a Pariſh come in 2 in a Suit in a Spiritual 2 Roll. Abr. 
Court for Subtraction of Tithe, a Prohibition lies. A2. E. ls. 
" iVentr.335- 
| a 1 Lev. 78. 
23. But it is ſaid, that although a Spiritual Court cannot try the Bounds x Sid. 89. 
of a Pariſh, the Bounds of a Vill in a Pariſh may be tried in ſuch Court. 1 Lev. 89. 
24. And in one Calc it is laid down, that a Spiritual Court can try the 4 Roll, Abr. 
Bounds of a Vill in a Pariſh. 2 pl. 7. 
| a * Ves . 
25. But if the Reaſon of rhe Determination in this Caſe, which is, that Wright. 
the bie was between two Spiritual Perſons, be attended to, it by no 
Means follows, that the Bounds of a Vill in a Pariſh can in the general be 
tried in the Spiritual Court. 
26. If the Right of carrying away Tithe, by a particular Way, come in 1 Buſttr.68. 
Queſtion in a Suit in a Spiritual Court for Subtraction of Tithe, a Prohibition Anon. 
lies; becanſe a Right of Way does generally depend upon Uſage. | 
27. Wherever. a Spiritual Court does try a "Temporal Matter which is Hob. 188. 
incidental to a Queſtion concerning Subtraction of Tithe, the Temporal Lips 
Matter muſt be. tried according to the Rules of the common Law ; other- n 
NN | Salk. 547. 
wiſe a Prohibition lies. Ld. Raym. 
. 74. 
28. If a Party, who has pleaded Payment to a Suit in a Spiritual Court Cro. Elis. 
for Subtraction of Tithe, offer to prove this by one Witneſs, au the Proof 666. 


i be not admitted, a Prohibition lies; for, although two Witneſſes are ne- Mallory v. 
þ ceflary by the Eccleſiaſtical Law rn 4 


but one in this Caſe. 


29. But if a Spiritual Court do in ſuck Caſe admit Proof by one Witneſs 8atk. 547. 
to be ſufficient, that Court is to judge by its own Rules of the Com Shotter v. 
of the Perſon adduced as a Witneſs @ " Friend. 

Vor. V. H 30. It a 
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W LE 
Salk. 547, 30. It is laid down generally ia ſome Books, that à Prohibition lies to : 
15 Raym. Suit in a Spiritual Court for Subtraction of Tithe after Sentence. 
335. N . 98 0 thts PO, 
'Balk, 548. 31. In other Books it is laid down, that although a Prohibition does lie 

- Bunb.17. after Sentence, in a Caſe wherein the Spiritual Court had not Juriſdiction 

in the principal Matter, none lies to a Suit for the Subtraction of Tithe after 

Sentence: Becaple; as the Spiritual Court had Juriſdiction in the principal 

Matter, the Defe& can only have been of Juriſdiction to try ſome incidental 

Matter; in which Caſe a Prohibition does not lie after Sentence. Is 

32. But if the Sentence of à Spiritual Court be illegal, a ſpecial Prohibition 

ay be obtained to a Suit in a Spiritual Court for Subtraction of Tithe after 
gGentence. i | | . e 

8 33. In a Suit upon the 2 E. 6. c. 13. for Subtraction of a predial Tithe, 


Zaldwin o. the Sentence of the Spiritual Court was, that the Plaintiff, beſides the double 
Seer. Value of the Tithe and the Coſts of the Suit, ſhould likewiſe recover the 
ſingle Value of the Tithe by Way of Damages. As a Spiritual Court i 
not impowered by that Statute, to give more than the double Value of the 
Tithe and the Coſis of the Suit, the Sentence was holden to be illegal; 

and a Special Prohibition was awarded. | | 


8 3 


tt 


(Bb) Of a Suit in a, Court ot Equity to: Sub: 
. 5 trataon of Tithe, 


1. T HE Courts of Chancery and Exchequer have both Juriſdi tion in 
the Caſe of Subtraction of Tithe. Ne 


Bunb. 263. the Bill, muſt be a Party thereto ; becauſe the Right of every ſuch Perſon 
9 may be affected by the Decree. | | 7 0 
Bunb. 198%. 4. A Sequeſtrator cannot file a Bill in Equity, for Subtraction of Tithe 

arm: % during the Vacancy of the Benefice, without making the Biſhop of the 

: ret. Dioceſe a Party; becauſe the Sequeſtrator is accountable to the Biſhop for 

= what he receives. 7 : N 

Baunb. 141. 5. If a Bill in Equity be filed by a Sequeſtrator, during the Inſanity of a 

ed +7 Biliop Incumbent, for Subtraction of Tithe, the Incumbent or his Committee 
jo ers mult be a Party to the Bill; otherwiſe, if the Incumbent ſhould recove 
N his Senſes, and file another Bill for the ſame Tithe, a Recovery by the de 

queſtrator could not be pleaded in Bar to the ſecond Bill. 
— 325. 6. If a Rector or Impropriator file a Bill in Equity, for Subtraction 0 

5 Ca Ange. e to a Rectory, it is ſufficient to ſhew a Title to the Rector. 

the Right of Tithe being incident to the Right of Rectory. 

1 200g 7+ But an Impropriator muſt in ſuch Bill ſhew that either himſelf, or tht 


Hooper. Perſon under whom he claims, has an Eſtate in Fee, in the Rectory. 


—— — - pa — — — 
— . en. Gt 4 = — — 


e 


Bund 296. 8. It is not however neceſſary for an Impropriator to derive his Title u 
Leigh v. ſuch. Bill from the original Grant of the Rectory by the Crown; it being 
| | * ſufficient to ſhew that he is ſeiſed thereof in Fee. or” 
eiue. Eliza. 9. IfaVicarifile a Bill in Equity for Subtraction of Tithe, he-muſt ſber 
bl E 5 himſelf intitled by Endowment or Augmentation to the Tithe claimed: le 


| cauſe a Vicar can have no Right to Tit b wment or Ap 
5 04 77, mentation tight to Tithe, except by Endowr 


„ | | 10. K 


* 


| 


' 
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)%;ͤ ( I, 8-7; 101, 
10. It is not however neceſſary, for a Vicar to ſet out in ſuch Bill the 2 Bulftr.27. 
Deed by which his Vicarage was endowed or augmented with the Tithe 2 Keb 729. 
claimed; for if he can ſhew, that he and his Predeceffors have conſtantly hund 329. 
received the Tithe, it ſhall be intended, that the Vicarage has been endowed iy: 7. 
or augmented therewith. | : | 
11. If a Bill be filed for Subtraftion of Tithe belonging to a Portion of Buab. 325. 
Tithes, the Plaintiff muſt not only ſhew a Title to the Tithe claimed; Charlton 2. 
but he mult likewiſe ſhew a Receipt of the Tithe by himſelf and thoſe under Charlton. - 
whom he claims. 93 | Bunb. 262. 
12. If the Defendant, in his Anſwer to a Bill in Equity for Subtraction Banb, 52. 
of Tithe, admit the Plaintiff's Title to the Tithe claimed, and do only Fe v. Rea, 
iuſiſt upon being diſcharged of the Tithe, or of the Payment thereof, the Hardr. 130. 
Want of having ſet out a Litle in the Bill is thereby cured. | 
' 13. If a Bill in Equity be filed for Subtraction of a predial Tithe, with - 1 Vern. 60. 
out waving the Penalty of the treble Value given by the Statute, a Demwrer Anon. 
lies; for a Court of Equity will never compel a Defendant to diſcover * 137, 
any Uhing, by the Diſcovery of which he may become liable to a Pe- 
nalty. . | | 
x But if the Plaintiff in ſuch Bill only pray Relief as to the ſingle Value gun. 293. 
of the Tithe ſubtracted, it is not neceſſary to waive the Penalty. The Attor- 
eh TOS REY! ney-Gene- 
ral 7. Vincent. 


15. A Bill in Equity having been filed for Subtraction of Tithe, the Bunb. 26. 
Defendant ſtood out till a Sequeſtration was granted; and the Bill was of — thy 
Courſe taken pro Confeſſo. The Defendant afterwards moved for a Rule, 1 
that upon paying Coſts the Value of the Tithe might be aſcertained by the 
Taxation of the Maſter, or by the Oath of the Plaintiff, This was refuſed: 

But a Rule was made .for the Plaintiff to ſhew Cauſe, why he ſhould not 
conſent to make Qath of what Value the Tithe was, „ 

16. If a bender were made before the Bill in Equity for Subtraction of Bunb, 28. 
Tithe was filed, and a Tender be again made by the Anſwer, the Defen- Anon. 
dant is not liable to Coſts, | 

17. But if the Defendant did not make a Tender before the Bill was Ibid. 
filed, he muſt, notwithſtanding he make a Tender by his Anſwer, account 
for the Tithe and pay Coſts, how ſmall ſoever the Value of the Tithe ſub- 
tracted is. | 

18, If a Bill be filed in the Court of Exchequer for Subtraction of Tithe, Bunb. 217. 
and the Defendant plead, that a Modus for the | ithe thereby claimed has, CONS: 
after directing an Iſſue, been eſtabliſhed by a Decree of the Court of Chan- 
cery, the Plea is good in Bar to the Bill in the Court of Exchequer. 

19. A Plea of Non-refidence is good in Bar to a Bill in Equity brought Ibid. 
by a Rector or Vicar for Subtraction of Tithe. | | | 
20. But it muſt be ſhewn, that the Non-refidence was before the Time, Ibid. 
in which the Tithe claimed by the Bill became due. 

21. The Statute of Limitations canuot be pleaded in Bar to a Bill in Bunb. 213. 
Equity for Subtraction of Tithe: Becauſe the Defendant is eonſidered as Marſton 2. 
a Bailiff or Receiver of the Plaintiff; and that Statute does not extend to Cleypole. + 
Demands upon ſuch Perſons. | Fs 

22, If a Bill in Equity be filed for Subtraction of Tithe due of common Bunb. 61. 
Right, the Defendant cannot avail himſelf of a Diſcharge of the Tithe, or Jordan . 
of the Payment thereof, unleſs the Diſcharge be ſpecially pleaded. Colley. 

23. A Diſcharge of the Tithe of one ing, or of the Payment Bunb. 297. 
thereof, may be inſiſted upon, in an Anſwer to a Bill in Equity for Sub- Leigh ». 
tration of Tithes of divers Things. EY: 

24. But if the Defendant in his Anſwer inſiſt upon a Diſcharge of all 1bid. 
Tithes, or of the Paymeat thereof, and prove only a Diſcharge of ſome 
Tithes, or of the Payment thereof, he cannot derive any from the 
Diſcharge proved. | ; 


8 : 25. Divers « 


% 


1 


— , , i of Wy, 
Bund Se. 25. Divers Moduſſe for che Tithes of divers Things may be inſiſted 
Tarton . upon in an Anſwer to a Bill in Equity for Subtraction of Tithes : but they 
Clayton. muſt be pleaded ſeverally; for one Modus cannot be pleaded diſtributively 
for the Tithes of divers Things. | | | 
28356. If a Modus be inſiſted upon in an Anſwer to a Bill in Equity for 
gZaubtraction of Tithe, the Day, upon which it is to be paid, ought to be ſet 
nn,, 1 5 ü | | * 
Bunb.to5- 27. And in three modern | Caſes the Moduſſes were diſallowed ; becauſe 
1 the Days of paying them were not ſet out in the reſpective Anſwerz. 
Paſch. 8 Geo, 1. Pemberton v. Sparrow, Trin, 8 Geo. 1. Eloy : » Prior, Hil, 10 Geo. 1. 


Woolferſton ghich was not ſet out, had upon an Iſſue directed been found for the De- 
CE fendant, it was holden, that the DefeR of having ſet this out was cured by 
3 80 a... the Verdict; and the Modus was eftabliſhed. N | 

s 1 | ; ; | 


Bunb, 328. 29, To a ſtill later Caſe, the following Diſtinction was taken by Reynolds, 


Gibb». Chief Baron; namely, that the Want of having ſet out the Day, upon + 


* Goodman, which a Modus is to be paid, in an- Anſwer to a Bill in Equity for Subtrac- 
ns. tion of Tithe may be ſo ſupplied by Evidence, as to be a Foundation for 
the Court to direct an Iſſue to try whether there be a Modus, with Li- 

berty to indorle the Day of Payment upon the Poſftea : But that if a Bill 

in Equity be brought to eſtabliih a Modus, the Day of paying it muſt be 
expreſsly ſet out. . 8 5 

Hardr. 4. 30, It was holden in one Caſe, that it is incumbent upon the Plaintiff, 
The Attor- to prove the Quantity and Value of the Tithe claimed by a Bill in Equity 


ney-Gene® for Subtraction of Tithe. 


Bunb. 60. 31. But the Authority of this Caſe has been often denied: and it is now 
Gurley v. conſtantly holden, that the Defendant muſt in all Caſes, even where a Modus 
Fontieror. ig pleaded, ſet out, in his Anſwer to a Bill in Equity for Subtraction of 
Tithe, the Quantity and Value of the Tithe claimed by the Bill; becauſe 
it frequently happens, that no Perſon except himſelf knows theſe "Things. 
2 Will. 463. 32. It was not heretofore the Practice of the Court of Exchequer to 
Carleton v. decree, that the Defendant ſhould account for 'Tithe which became due 
Brightwell. after the filing of the Bill for Subtraction of Tithe. 25 
Ibid. 33. But the Practice at that Time of the Court of Chancery was to de- 
cree, that an Account ſhould be taken of all Tithes due at the Time of 
making the Decree. | 
Ms. Rep. 34+ Lend it was ſaid ina late Caſe in the Court of King's Bench, by Lord 
*, Robinſon v. Mansfield, Chief Juſtice, that the Practice of the Court of Exchequer is at 


Bland, | | pF 
<pva.ah . this ay the lame as that of the Court of Chancery. 


_ 


_— 


* 


(ccc) Df a Suit in a Court of Equity to Eſtabliſh 
hn 1 ry 02 a cuſtomary Manner of letting out 


x Vern.18s. 1. I was formerly doubted, whether a Bill could be filed in a 
| an by Equity to eſtabliſh a Modus by Preſcription, or a cuſtomary 
1 Chan, Ca, A ſetting ont Tithes; and ſuch Bills have frequently been diſmiſſed. _ 


+ Bunb. 2%. 28. But in another modern Caſe, wherein a Modur, the Day of paying | 


of 


2 3 2 2 8 


N =. 3: T H E FIDE : 103 
2. But it is now the Practice of Courts of Equity to fetain ſuch Bill, 1 vern. 48 
which is in Reality no more, than a Bill to perpetuate the Teſtimony of 1 Eq. Ca. 
Witneſſes, as to the Modus or cuſtomary Manner of ſetting out Tithes. Abr. 367. 
| | * e el.. 
3. If a Bill in Equity be filed againſt the Leſſee of a Rector, Vicar or Bunb. 50. 
Impropriator, to eſtabliſh a Modus, the Rector, Vicar or Impropriator Glanville v. 
muſt be a Party ; for a Court of Equity will never bind the Right of any Trelawney. 
Perſon, without giving him an Opportunity of being heard. | 
4. The Day on which the Modus is to be paid muſt be expreſaly ſet out, Bunb. 328. 
ina Bill in Equity to eſtabliſh a Modus. ; + Gibb v. 


; : Ld 
5. But if the ſetting out of the Day of Payment be omitted in a Bill to Bunb. 199. 
eſtabliſh a Modus, the Court will give the Plaintiff Leave to amend his Blackett +, 
Bill, upon paying the Cofts of the Day. bo 8 Finny. 
6. A Court o Equity does not eſtabliſh a Modus, or a cuſtomary Manner gel. Ca. in 
of ſetting out Tithe, until the Validity thereof has been tried at Law; Chan. 51. 
in Caſe a Party, whoſe Right may be thereby affected, defire to have it ſo Webber v. 
F tried, 8 N a f 5 Taylor. | 
7. If a Bill in Equity be filed to eſtabliſh a Modur, and the Modus be not Bunb. 340. 
proved in the Manner it is ſet out in the Bill: Yet if the Defendant admit Eaithes . 
that there is a Modus, and the Difference betwixt him and the Plaintiff is | 
only as to the Extent of the Modus, the Court will direct an Iſſue at Law 
to try how far it does extend, with Liberty to indorſe the Pęſea as it may be : 
neceſſary. ; ; 
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(Dd) Df an Attion upon the Statute againſt Sub- 
tration of Tithes. 


1. A N Action lay at the Carman Law for Tenths; becauſe a 828 bine 
was at all Times capable of having Tenths. | pl. 1. pl 5. 
vil . 6 


” 0 P * 
Cro, Eliz. 599, 763. 


2. An Action alſo lay at the Common Law againſt the Perſon carrying Bro. Diſm. 


away Tithe which had been legally ſevered ; for by the Severance it became pl. 6. 
a Lay-Chattel. | | oy: 


" 607. 
Latch. 8. 3 Bulſtr. 337. Ld. Raym. 188. Stra. 246. 3 Burr. 1873, 1893. ; 


3. But no Action lay at the Common Law for Subtraction of Tithe z Bro. Difm. 
the Remedy being only in Spiritual Courts. | | pl: 7 pl. 5. 
| | . 6, pl. 10, 

: 2 Rep. 44. Vaugb 195. 


4. Cole, Chief Juſtice, was of Opinion, that a Power is given by the 2 Inſt. 149. 
32 H. 8. c. 3. to ſue for Subtraction of Tithe in Temporal Courts. 

5- But this is denied by Vaughan, Chief Jultice, and it appears, upon vaugh. 19f. 
looking into this Statute, that the Power given to ſue for Tithe in Temporal Holden v. 
Courts, is only a Power to ſue for an Eſtate in Tithe.. Small- 

6, Nay, fo far from giving 2 Power to ſue in Temporal Courts for brooke. 
Subtraction of Tithe, it is, by par. 8. of this Statute, cxpreſsly provided, 

„That it ſhall not extend to give any Remedy, Cauſe of Action, or Suit, 
* in the Temporal Courts, againſt any Perſon who ſhall refuſe to ſet out 
* his Tithes, or who ſhall detain, with-bold or refuſe to pay his Tithes.“ 


7 By 


1 


— 


EC d ß 5 


J. By the 20 3 Ed. 6. cap. 13. par. 1. it is enacted, ©. That every of 
55 x 488 8 King's SubſeRts ſhall from henceforth truly and juſtly, 7 5 
v Fraud, or Guile, divide, ſet out, yield and pay, all Manner of their | 
b predial Tithes in their proper Kind, as they riſe and happen, in ſuch . 
Manner and Form, as hath been of Right yielded and paid within forty 
1 Years next before the making of this Act, or of- Rigbt or Cuſtom ought 0 
„ to have been yielded or paid; and that no Perſon ſhall from henceforth 1 
take and carry away any ſuch Tithes, which have been yielded or paid 8 
within forty Years, or of Right ought to have been yielded or paid, in 4 
- -.; &« the Place or Places titheable of the ſame, before he hath juſtly divided F 
or ſet forth for the Tithe thereof the tenth. Part of the ſame, or other. x 
„ wiſe agreed for the fame Tithe with the Parſon, Vicar, or other Owner, | 
. © 4 Proprietor or Farmer of the ſame Tithes ; under the Pain or Forfeiture : 
"os « of the treble Value of the l ithes ſo taken or carried away.“ > IHE: 8 
2 inſt. 630 8. An Information Qui tam does not lie for the Forfeiture given by this 
$ Rep. 119. Statute ; becauſe no Part of the Forfeiture is given to the King. P 
Cro. Elz. h cl 
621, g f _ . : " 
Hetl. 121. 9. But it is ſaid that an Information Qui tam may be upon this Statute, 
_ * Luvered v. if the Forfeiture be waived: For that the King would then be intitled to a 
Owen. Pine. | ? | 6 
Cro. Eliza. 10. Although the Penalty given by the 2 © 3 E. 6. c. 13. be not a cer- B 
62. tain Sum of Money, it has been holden that an Action of Debt lies upon N 
uk „the Statute. | 
-2Bulſtr 184, _ 11. Ifothe Owner of Corn, before the Corn is ſevered, grant it to a to 
Moyle v. Stranger, with an Intent to defraud the Parſon of his Tithe, this is ſuch ſu 
Lwer. Fraud and Guile, that an Action upon the Statute will lie againſt the firſt 
BO 649- Owner of the Corn. : at 
om. . 
Dig. 226. 2 Hawk. P. C. 378. 1 Term Rep. B. R. 642. fa 
2 Inſt, 649. 12. If a Man, who has fairly ſet out his Tithe, do in a ſhort Time after the 
carry away the fame, this is Fraud and Guile within the Meaning of the be 
Statute. | | . agi 
Brownl.65. 13. In an Action of Debt upon the Statute, the Plaintiff declared for the 
Pain ½ SubtraQtion of mixed Tithes, as well as predial ones, and had a Verdict as Q 
Nicole. to the whole. It was inſiſted, that an Action does not lie upon the Statute pre 
| for the Subtraction of any Tithes except predial ones; and the Judgment pat 
was arreſted. wa 
14. An Action is not by the expreſs Words of the Statute given to a cat 
Farmer of Pithes. | | | 
Moor 914. * But it has been holden, that as every Farmer of Tithes has a Right the 
Day es to the Tithes, the Remedy, given by the Statute, ought to be extended by pa 
t Peckwell. Equity to every ſuch Farmer. - 
| | Ero. Ja. 70. | | 
ml x Ventr. 30. 16. An Executor may bring an Action upon the Statute for Subtraction * 
1 | Moreron's of Fithe due to his Teſtator: This Caſe being within the Equity of the <q 
* 1 N 4E. 3. c. 7. by which an Action is given to an Executor for the Goods of re 
| 13 us Teitator, which were carricd away during the Life of his Teſtator. ” 
| i f 
| 834.187. 17. An Action does not lie upon the Statute againſt an Executor: For ; 
|, «ces v, the treble Value thereby given is by Way of Puniſhment for the Perſonal * 
| ullel. Wrong; and an Executor is not anſwerable for a Perſonal Wrong done by Pe. 
4 $97. his Tettator. h 5 
| 3 1 18. In an Action upon the Statute againſt Hancock and two others, the 
| Ws ted Defendants all joined in the Plea of Nil debent. The Verdict was, that 
 - Hancock owed eighteen Pounds: But that the other two owed Nothing: a 
| It was moved in Are of Judgment, that the Action ought not to hart - 
(5 


been a joint, Action: But after great Debate and Deliberation the Court 


- 
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were unanimouſly of Opens that the Action was well brought; for that, 

as it is founded upon a Tort, and not upon a Contract, one of the Defendants 

may, as is frequently done in other Actions founded upon Torts, be found 

guilty, and the others may be acquitted. pe Tr wks . | 
19. In an Action upon the Statute the Plaintiff declared, that the Defen- Cro.Ja.324. 

daut was Occupier of the Land, upon which the Tithe aroſe, from the tenth Kipping v. 

Day of March, for the Space of fix Months; that in the Auguſt following he Swaine. 

cut the Corn growing thereupon; and that after the, Expiration of his 

Term he carried away the Corn without baving ſet out the tenth” Part 

thereof. An Objection was taken, that it appeared from the Plaintiff's own 

ſhewing, that the Defendant was not Occupier of the Land at the Time of 

the ſuppoſed — the Tithe: But it was holden, that as he was 


the Owner of the Corn at that Time, the Action was well brought. 

20. It is not neceſſary” for the Perſon, who brings an Action upon the à Ley 1. 
Statute, to ſet out a Title to the Tithe in Queſtion: Becauſe as the Action Cro. Ja. 68, 
is in the Nature of an Action of Treſpaſs founded upon a Tort, it is ſuffi- 361, 437.  - 


cient to ſhew a Poſſeſſion of the Plaintiff, _ ©, IVentra26, 
. ABulſtr 67. 
| Bull. N. P. 188. 3 Term Rep. 643. 


21. If a certain Leaſe of the Tithe be declared upon in an Action upon Oro. Ja 328, 
the Statute, and the Jury find a different Leaſe, the Variance is not fatal: Wheeler v. 
Becauſe the Allegation of the Leaſe is only Inducement to the Action; the rp 


Wrong in carrying away the Tithe being the Ground thereof. TE on | 


| T103. 

22. It is neceſſary for the Perſon, who brings an Action upon the Statute, ra + 
to ſhew, that the Defendant was one of the King's Subjects at the Time of Kipping . 
ſubtracting the Tithe. | FN” | | Swaine. 

23. But if it be alledged, that the Defendant was Occupier of the Land Hard. 173. 
at the Time of ſubtracting the Tithe, it is well enough; becauſe it may be Phillips «x 
fairly inferred, that he was one of the Li Subjects at that Time. Kettle, 

24. The Declaration in an Action upon the Statute, muſt ſhew that Carth. 304. 
the Defendant had made no Agreement with the Plaintiff for the Tithe, Alſton v. 
before he carried it away ; for the Statute has theſe Words, or otherwiſe Buſcough. 
agreed for the ſame Tithe. | | IG 

25. In an Action upon the Statute, the Plaintiff declar=d for a certain gy, 103, 
Cathy of Grain, It was objected, that the Word Grain, which com- 106. 
prehends Seeds of divers Sorts, is of too general Signification, and that the Southcot +, - 
particular Kind of Grain ought to have been alledged: But the Declaration Southcot, | 
was holden to be good; for that the Word Grain does in its uſual Signifi- | 
cation mean Corn. : 5 — 

26. It is ſufficient, in an Action upon the Statute, to alledge the Value of Ora Ja. 438. 
the whole Pithe ſubtracted, without ſhewing the Quantity or Value of the 2 8 

. . 7 anders. 
particular Kinds of l ithes. | 5 Com. 
* \ 227. 

27. The Plaintiff may recover, in an Action of Debt upon the Statute, = war? 
notwithſtanding the Sum found by the Verdi be leſs than the Sum al- — 
ledged in his Declaration to be due: For although it be in the general true, v. Shelton. 
that the Plaintiff cannot recover in an Action of Debt a leſs Sum than he 
declares for, he may, as no certain Penalty is given by the Statute, recover 
in this Action the Value of the Tithes ſubtracted. 5 

28. The Statute of Limitations cannot be pleaded in Bar to an Action Cro. Car, 
upon the Statute : - Becauſe the Occupier is conſidered as a Bailiff or 519, 
wg and the Statute of Limitations is no Bar to a Demand upon ſuch 22 | 

er ſons. 8 


d. 21% 
$ Com. Dig. 532. 


29; The 2 r Plea in an Action * Debt upon the Statute is 7 loſt. 653. 
: But it been holden, that, as Action is founded u a Moor 914. 
Tort, Not guilty is a good Plea. e d Geb. l. 


* 


30. It 


106 F WF $1 ns FO 
2 Mod.z2r, 30. If a Defendant, againſt whom an Action upon the Statute is hre 
322. would avail himſelf of a Modus by Deed, the Deed muſt be pleaded : 
| James the Deed is pleadable, although the Date thereof be beyond Time of 
REP: Memory, and it was not allowed in a Court of Eyre; for an Allowance 
before Juſtices in Eyre was not neceſſary in the Caſe of a private Deed. 
Bro, Preſcr. 31. A Preſcription in Non Decimando cannot be pleaded in the Negative 
pl- 47. to an Action upon the Statute: But the Plea muſt be, that the Defendant 
BY and all thoſe whoſe Eſtate he has, have, for Time whereof the Memory of Man 
. is not to the contrary, enjoyed the Premiſſes without paying Tithe for the ſame. 
1 Jo. 6. 32. If the Plea to an Action upon the Statute be, that the Premiſſes, of 
Slade v. which Tithe is claimed were diſcharged thereof in the Hands of an Abbot, 
Drake. it muſt be ſhewn in what Manner they were diſcharged ; for, as a Diſcharge 
x Lev. 185. of I ithes is againſt common Right, it ſhall be intended, unleſs the contrary 
ES appear, that the Diſcharge was perſonal. | 
Cro. Eliz. 33. If a Diſcharge of Tithe, by Reaſon of Unity of Poſſeſſion in the 
584. Hands of an Abbot and his Succeſſors, be pleaded to an Action upon the 


ag Statute, the Unity of Poſſeſſion is traverſable. 


. 651, 34. In an Action upon the Statute the Plaintiff was not heretofore in any 
| Caſe intitled to Coſts of Suit, 

35. But by the 8 9 W. 3. c. 11. par. 3. it is enacted, That in all 
« Actions of Debt upon the 2 & 3 E. 6. c. 13. wherein the ſingle Value 
 & found by the Jury ſhall not exceed the Sum of twenty Nobles, the 
« Plaintiff obtaining Judgment, or any Award of Execution, after Plea 
e 6 pleaded or gpm e thereon, ſhall recover his Coſts of Suit.” 
2 Inſt. 651. 36. It has been holden, that the Defendant, in an Action upon the 
Statute, is not intitled to Coſts; becauſe, as the Action is not an Action of 
Debt upon a Specialty, nor an Action for a perſonal Wrong done immediately 
to the Plaintiff, the Wrong in this Caſe ariſing from a Non-feaſance, and 
not from a Male-feaſance, it is not within the Meaning of the 23 H. 8. 
c. 15. by which Coſts are in divers Caſes given to a Defendant. | 
37. But by the 8 9 . z. c. 11. par. 3. it is enacted, * That if the 
4% Plaintiff, in any Action of Debt upon the 2 C3 E. 6. c. 13. ſhall be- 
« come Nonſuit, or ſuffer a Diſcontinuance, or a Verdict ſhall paſs againf 
« him, the Defendant ſhall recover his Coſts of Suit.“ | 


— 


(re) Ot recovering in a ſummary Map the Ualuc 
| of {mall Tithes ſubtratted, * 


1.JDY the 7 C 8 /. z. c. 6. par. 1. it is for the more eaſy Recovery 
of ſmall Tithes, where the ſame do not amonnt to above the yearly 
Value of forty Shillings from any one Perſon, enacted, 1 hat if any 
« Perſon ſhall ſubtract or withdraw, or fail in the Payment of ſuch ſmal 
% 'Tithes, by the Space of twenty Days after Demand thereof, that then 
« it ſhall be lawful for the Perſon, to whom the ſame ſhall be due, to make 
„ his Complaint in Writing to any two Juſtices of the Peace, within the 
County or Place where the ſame ſhall grow due; neither of which Juſtice 
« 15 to be Patron of the Church whence the ſaid Tithes ariſe, or any Way! 
s intereſted in ſuch Tithes.” 
2. But by par. 6. it is provided, ( That no Complaints ſhall be heard # 
* aforeſaid, unleſs it ſhall be made within two Years after the ſame Titbes 
© become due.“ . 
3. And by par. 13. it is provided, © That no Perſon, who ſhall beg 
* any Suit for the Recovery of ſuch ſmall Tithes in the Court of Exche- 


quer, or in any Eccleſiaſtical Court, ſhall have any Benefit of this Ad 
& for the ſame Matter.“ EY Ai cs vr 
ET 4. By 


N : 

4. By par. 2. it is enacted, © That the ö ſhall ſummon in 
« Writing under their Hauds and Seals, by onable Warning, ev 
« Perſon againſt whom any Complaint ſhall be made as aforeſaid, and after 
« 'his Appearance, or upon Default of Appearance, the ſaid Warning being 
« proyed before them upon Oath, the ſaid Juſtices ſhall proceed to hear 
« and determine the ſaid Complaint, 'and ſhall in Writing under their 
% Hands and Seals adjudge the Caſe, and give ſuch reaſonable Allowance 
« for ſuch Tithes as they ſhall judge to be juſt, and alſo ſuch Coſts and 
« Charges, not exceeding ten Shillings, as upon the Merits of the Cauſe 
„ ſhall appear juſt.“ 4. * 
F. And by par. 4. the Juſtices are impowered to adminiſter an Oath to 
any Witneſs produced. 3 d : 

6. But by par. 8. it is enacted, . That if any Perſon complained againſt 
« ſhall inſiſt upon any Preſcription, Compoſition, Modus Decimandi or 
« gther Title, whereby he ought to be diſcharged of Tithes; and ſhall 
« deliver the ſame in Writing to the ſaid Juſtices; and ſhall give to the 
« Party- complaining ſufficient Security, to pay all ſuch Coſts as ſhall be 
« given againſt him upon a Trial at Law, in Cafe the ſaid Title ſhall not 
« be allowed; that then the ſaid Juſtices ſhall forbear to give Judgment.” 

7. By par. 3. © A Diſtreſs is given, in Caſe of Refuſal or Neglect, by 
« the Space of ten Days after Notice * to pay ſuch Sum, as upon ſuch 
« Complaint ſhall be adjudged as aforeſaid.” | 

8, By par. 12. it is enacted, © That the ſaid Juſtices ſhall have Power 
« to give Coſts, not exceeding ten Shillings, to the Party proſecuted, if 
« they find the Complaint falſe and vexatious.“ 

9. By par. 5. it is provided, © That this Act ſhall not extend to Tithes 
« within the Git of London, or in any other Place where the ſame are ſet- 
« tled by Act of Parliament.“ | 

10. . 7. an Appeal is given to the Seſſions, and it is moreover 
enacted. That if the Juſtices there preſent, or the Majority of them, ſhall 
confirm the Judgment of the two Juſtices, they ſhall decree the ſame by 
Order of Seſſions, and proceed to give fuch Coſts againſt the Appellant as 
to them ſhall ſeem juſt and reaſonable.” 

11. By the ſame par. it is enacted, That no Proceeding or Judgment, 
« had by Virtue of this Act, ſhall be removed or ſuperſeded, by any Writ 
&« of Certiorari, or other Writ, out of his Majeſty's Courts at Weſtminfter, 
« or any other Court whatſoever, unleſs the 'Title to ſuch Tithes ſhall be 
in Queſtion,” 


(Ff) Df recovering Tithes due from Quakers. 


LIDY theo & 8JV. c. 34+ Par. 4+ it is enated, © That where an 
J © Quaker ſhall refuſe to pay or compound for his great or ſm 

© Tithes, it ſhall be lawful for the two next Juſtices of the Peace of the 
* ſame County, other than ſuch Juſtice of the Peace as is Patron of the 
Church or Chapel to which the ſaid Tithes belong, or any Ways intereſted 
* 10 the ſaid Tithes, upon the Complaint of the Perſon who ought to have 
* and receive the ſame, Warrant under their Hands and Seals to con- 
* yene before them ſuch 2uaker, and to examine upon Oath, which Oath 
the ſaid Juſtices are impowered to adminiſter, or in ſuch Manner as by 
7 this Act is provided, the Truth and Juſtice of the ſaid Complaint, and 
to aſcertain what is due from ſuch Qzaler to the Party complaining 
; 74 F408" ane 
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4 and by Order under their Hands and Seals to direct the Payment 
_ + 46 ſo as the Sum ordered as aforeſaid do not exceed ten Pounds; and upon 
1 Refuſal by ſuch Quater to pay according to ſuch Order, it ſhall be lawfy 
4 for any one of the ſaid Juſtices, by Warrant under his Hand and Seil, 
„ to levy tbe Money thereby ordered to be paid, by Diſtreſs and Sale of 
« the Goods of ſuch Offender.”  _ PR 
2. By the ſame par. it is enacted, That any Perſon, finding himſclf 
&« aggrieved by any Judgment given by ſuch two Juſtices of the Peet, 
« may appeal to the next General Quarter-Sefſions, and the ' Juſtices of 
the Peace there preſent, or the major Part of them, ſhall proceed final 
4 to hear and determine the Matter; and if the Juſtices then preſent, or 
« the. major Part of them, ſhall find cauſe to continue the ſaid Judgment, 
they ſhall then decree the ſame by Order of Seſſions, and ſhall proceet 
„ ro give ſuch Coſts againſt the Appellant, as to them ſhall ſeem juſt aud 
« bale ln OH | © eros 
3. And by the ſame par. it is enacted, © That no Proceeding or Judy. 
% ment, had by Virtue of this AQ, ſhall be removed or ſuperſeded by any 
« Writ of Certiorari, or other Writ, out of his Majeſty's Courts at /. 
« minſier, or any other Court whatſoever, unleſs the Title to ſuch Tithe, 
« ſhall be in r ; | 
4. By the 1 Geo. 1. f. 2. c. 6. par. 2. The like Remedy is given for the 
Recovery of all Tithes, and all other Ecclefiaftical Dues, from Quakers, as u 
by the 7 8 I. 3. c. 34. given for Tithes to the Value of ten Pounds. 
| 5. And it is thereby further enacted, * That any two or mere Juſtice 
of the Peace of the fame County or Place, other than ſuch Juſtices as i 
Patron of the Church or Chapel to which the ſaid Tithes or Dues belong, 
« or any Ways intereſted in the ſaid Tithes, upon Complaint of any Par 
& ſon, Vicar, Curate, Farmer or Proprictor of ſuch Tithes, or other Perſoa 
„ who ought to have, receive or collect, any ſuch Tithes or Dues, are 
« hereby required to ſummon in Wiiting under their Hands and Seal, 
« by reaſonable Warning, ſuch Quaker or Qualers, againſt whom ſuch 
% Complaint ſhall. be made; and after his or their Appearance, or upon 
„% Default of Appearance, the faid Warning or Summons being provel 
„ before them upon Oath, to proceed to hear and determine the ſaid 
« Complaint, and to make ſuch Order therein as in the ſaid Act is limited 
or directed; and alſo to order ſuch Coſts and Charges, not exceeding 
« ten Shillings, as upon the Merits of the Cauſe ſhall appear juſt ; which 
Order ſhall and may be appealed to, and on ſuch Appeal may be r. 
% verſed or affirmed by the General vo who Py of the County or 
« Place, with ſuch Colts and Remedy for the ſame, and ſhall not be re- 
« moved into any other Court, unleſs the Title to ſuch Tithes ſhall be in 
8 ee in like Manner as in and by the 7 8 W. z. c. 34. is limited 
and provided.” | 5 
a 


* 
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{i (Gg) What Remedy an Occupier 3 w en tht 
14 2 gg intitled to Tithe does not fetch ” away 
ul - n a reaſonable Time, ö 


* 


=, Bunb. 73. JF the Perſon intitled to the Tithe of Milk do not fetch 1 away 
=p before the next milking Time, the Pariſhioner may pour it upon the 


Oliver. Ground; becauſe he may then have Occaſion for the Pail, or other Vellt) 
ö in which it was ſet out. | 


* 
\ 


2. Althovgh 


— * 
4 


— 


5 | 2 | 

| a predial Tithe be not fetched away in a reaſonable Time 2Bulf.337. 
Kedye- intitled thereto, the Qccupier of the Land, upon which it is Mountford 
-t out, cannot juſtify the diſtraining thereof Damage-feaſant ; but he may : 8 5 
dave an Action for the Damage ſuſtained by its lying too long upon the 1 
gebe Occupier of the. Land, upon which Tithe is ſet out, cannot juſtify Ld. Raym. 
he putting of his Cattle upon the Land, before the Tithe is fetched 198 _ 
way; for it is probable, that the Perſon intitled thereto would ſuſtain _—_ v. 

ore Damage by having his Tithe deſtroyed by the Cattle, than the Occu- = 46-4 4 
dier would by being deprived for ſome "Time of the Uſe of his Land: And 7 
t is much more eee, to leave the Occupier to his Remedy by Action, 
han to ſuffer him to judge when the Tithe has lain there too long. 

4. But if the Perſon intitled thereto have negleQed to fetch away Tithe 2 Leon. ror. 
n a reaſonable Time, and Cattle, either of the Occupier of the Land Bennet ». 
pon which the Tithe is ſet out, or of a Stranger, do without the Default _ 
ff the Occupier come upon the Land, and deſtroy the Tithe, the Loſs muſt wright. . 


fall upon the Perſun who neglected to fetch it away. ; — Eliz. 


5. An Action of Treſpaſs does not lie _ the Perſon entitled to Tithe, Latch 8, 

or not having fetched it away in a reaſonable Time ; becauſe the Injury Stilman ». 

o the Occupier of the Land does not ariſe from a Mal-feaſance, but from a 8 

Non-feaſance. | | ym. 189. 
6. But the Remedy of the Occupier of the Land, in Caſe the Tithe 3 Bulſt.377. 

be not fetched away in a reaſonable Time, is by an Action upon the Mountford 


v. Sidley. 
Cale. | ae my 


Raym. 188, 


7. An Action for not having fetched away Tithe in a reaſonable Time, , Bulſt. 33). 
does not lie, unleſs the Tithe were ſet out by a Perſon, who had ſome Co- Mountford 
lour of Title to the Land upon which it aroſe: Becauſe, as the Severance v. Sidley. 
of Tithe by a Stranger does not veſt ſuch a Property in the Perſon entitled Latch 8. 
thereto, as to enable him to maintain an Action againſt a Perſon who 

does afterwards carry it -away, it is not reaſonable, that he ſhould be liable 

to an Action for not having fetched it away. 

8. Before the Occupier of the Land can maintain an Action againſt the 1 Roll Abr. 
Perſon entitled thereto, for not having fetched away Tithe in a reaſonable 643. X. pl 1. 
Time, he muſt give Notice of its being ſet out: Becauſe, as the former 
was not obliged to give Notice at what Lime he intended to ſet the Tithe 
out, the latter may not know that it is ſet out. | | 

9. And after the Perſon intifled thereto has had Notice of Tithe being 3 Bulſt. 336. 
{ct out, he muſt, before an Action can be maintained againſt him for not Mountford 
having fetched the Tithe away, have a reaſonable Time to fetch it away ; dy 
and the Queſtion, What is a reaſonable Time? is proper for the Determina- pl. 1%. 

| WEL (fs 


tion of a Jury. de | 
189. 
Str. 266. 
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TREASON. 
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HE Word Treaſon is derived from the French Word Trabir, wich F). 
ſignifies to betray. | | ed. 
There are two Sorts of 'Treaſon, High Treaſon and Petit Treaſon. Q) 
High Treafon is an Offence againſt that Allegiance, which is due to the R ) 
King from every Man who lives under his Protection. th 
High Treaſon is ſo called, by Reaſon of the Greatneſs of the Perſonage $) 
againſt whom it is committed. 22 
High Treaſon, it being an Offence of the moſt dangerous and fatal Con. cel 
ſequences to Society, has, in Order to deter Men from being guilty theredf, Cl 
at all Times been puniſhed by the Law of England with the utmoſt Ser: T) 
rity. It has for the ſame Reaſon been more ſtrictly guarded againſt than in 
. any other Offence. To every other Felony an actual Commiſſion of the ſi 
* Felony is neceſſary : But an Intention to commit High Treaſon is in ſome U 
Caſes equivalent to the actual Commiſſion thereof. | U) 
Petit Treaſon conſiſts in the Murder of a Perſon, by. one who was under of 
a peculiar Obligation to preſerve and defend the Life of the Perſon mu- W) 
dered. | Me TR © 
This Offence, it being of very dangerous Example, has always been 0? 
: puniſhed, by the Law of England, with more Severity than any ot 5 
urder. 6 
Some Things, which relate to the Offence of High Treaſon, have beet . 
already hy (1 as Commitment for High Treaſon, under the Titk Aa) 
Commitment; Forfeiture and Corruption of Blood, for High Treafon, under oy 
7 5 the Title Forſeiture. f 
Bb) 
Ce) 
3 Dd) 
The Remainder of what appertains to this Title ſhall be ranged in the Le) 
ollowing Order: | | 
(A) Mho map ve guilty of High Treaſon, 
| (B) - ants whom High Treaſon map be cowmit- 
e | | | 


(Cc) Df High Treaſon in the general, 
D) Df compaſling oz imagining the Death of cer: 
| tain Perſonages, 
(E) Ok violating certain Perſonages. 
(E) Df levping Mar againſt the King, 
(G) Df adhering to the King's Enemies, 
(H) Df counterfeiting the Great Seal, Pzivy Seal, 
Ptivy Signet oz Sign Manual, 


(1) Of 


4 


ann" 4 3 0 N. 3 
71) Ot counterfeiting oz diminiſhing the Money 


current. | 
) Df bzinging counterfeit Money into the Realm, 
L) Of laying certain Dilficers. | 
M) Of — oz maintaining the Power of the 
See of Rome. | | 
N) Of refuſing a ſecond Time to take the Oatb 
of Supremacy. 
0) Of putting a Popiſh Bull in Ure, 8 
p) Ok reconciling any Perſon, oz being reconcil- 
ed, to the See of Rome. 
Q) Df receiving Popiſh Oꝛders or Education, 
Ry Of denying the Power of Parliament to limit 
the Succeſſion of the Crown, | 
8) Of affirming that a Perſon, not in the Suc- 
2 as by Law eftabliſhed, has a Right to the 
rown. | 
T) Ok endeavouring to Hinder the Perſon, next 
in the Succeſſion as by Law eſtabliſhed, from 
ſucceeding to the Crown. 


v) Df correſponding with the Pretender oz one 
of his Sons. 


W) Ok coneſponding, oz treating, with a Rebel 
02 CRUBY: 

x) Ok Petit Treaſon in the general. 

Y) Of Uaping a Hugband by his TUife. 

2) Ok flaping a Maſter vy his Servant. 


aa) Of Ulaping a Pyelate by an Eccleſtaſtic, who 
owes Obedience to the Prelate. 


Bd) Of the Jndittment of Treaſon, 
Cc} Df the Trial of Treaſon, 

Dd) Df the Evidence of Treaſon, 
ke) Ok the Judgment of Treaſon. 
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(4) Who may be guilty of High Treaſon, 


. DVERY $ubjieÞþ. is of the Age of Diſcretion, may be guilty z oft. 4. 
E of High Treaſon. - 1 Hawk. 

. - g P. . 2, 35. 

2. The Duty of Allegiance to the King is ſo inſeparable from a natural - 1 laſt. 129. 
born Subject, that, notwithſtanding all Nu can do to renounce his Allegi- 1 Hawk. 


ance, or to transfer it to a foreign Prince, whatever would be High T P. C. 35. 
u another Perſon, is ſo in him. | 


3. If 
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1 Hawk. ward the Third, the Words of which are, When a Man doth compa; 
F. C. 35, «. or imagine the Death of our Lord the King,” it has been holden, that 


th. 


Bac. Max. z. If a Feme-Covert: commit High Treaſon by the Command of be 


88 36,57. Huſband, the Command does not excuſe her, as it does in the Caſe d 4 


ſome other Felonies. FRY 8 1 
3 Inſt. 6. 4. In ancient Times, if a Madman en guilty of an Attempt 
4 Rep. 124. Fg Life of the King, it would have been High Freaſon. * 
3 Inſt. 6. 5. But ſince the Statute of the Twenty - fifth Year of the Reign of Id 


Perſon not compos Mentis is incapable of compaſſing or imagining ; and conke. * 
quently, that ſuch Perſon cannot be guilty of that Species of High Treaſy, G 
which conſiſts in compaſſing or imagining the Death of the King. 

6. By the 33 H. 8. c. 20. 1. it was enaQted, © That if any Perſa 
&« ſhall commit High Treaſon, when he is of good and perfect Memon, 
« and after Accuſation or Confeſſion thereof ſhall fall to Madneſs, th 
% 'Treaſon done by ſuch Prion ſhall be tried in his Abſence ; and that the ag 
« Offender ſhall, if found guilty, ſuffer ſuch Pains and Forfeitures, as i Fi 
„he had been of good and perfect Memory, and had been perſonal th 
% arraigned,” | | | 5 


7. And E 2. it was enacted, That if any Perſon ſhall be attainted 


« of High e and afterwards fall into Madneſs, he ſhall not with. 
: « ſtanding ſuch neſs have and ſuffer Execution.” Cl 
3 luſt 4, 6. 8. This cruel Law, as it was highly reaſonable it - ſhould, was ſoon re ad 


pealed; for the Deſign of all Puniſhment is Example, ut pena ad pawy 
metus ad omnes perveniat : But when a Madman is executed, it is a miſe 
rable Spectacle, as well as an Inſtance of Inhumanity and Cruelty, and the Bc 
Execution of ſuch a Man can never be an Example to others. 
3 Inſt. S. 9. The Huſband of a Queen Regent may be guilty of High Treaſon hu 
againſt his Wifez becauſe ſuch a 1 is in the Eye of the Law a diſtin 


| Perſon to divers Purpoſes from her Huſband. | | du 
lbid. Ic. And for the ſame Reaſon a Queen Conſort may commit High Tres 
| ſon againſt her Huſband. 9 et Cr 
3 Inſt. 11. . 11, An Alien, who comes into the Kingdom in an hoſtile Manner, is not hat 


3 pt guilty of High Treaſon, becauſe he owes no Allegiance to the on 
Salk. 632. 8. "ID 
7 Rep. 6. 12. But an Alien, who came at firſt 28 into the Kingdom, and 


Oy has lived therein ſome Time, may commit High Treaſon : For, as he tu wa 
3 Inſt, 5, enjoyed the Protection of the King, a local Allegiance is in Return due fron M. 
Hob 271. him. ; 
I. d. Raym. 1. 34 me 


Salk. 632. 5 | 7 
1H « 13. It ſeems to be the better Opinion, that no Ambaſſador from 4 2 
P. 4 5 . foreigu Prince, nor any one of the Attendants of ſuch Ambaſſador, en * 


Foſt. 18. ws gunty of High Treaſon ; unleſs he make an Attempt upon the Life d 
e ing. b : 


_ "4 — 


. — 


(hz) Againſt whom High Treaſon may be con: 


$.1nfl. 5. H IGH Treaſon may be committed againſt the Perſon in actual Po 
P. C. 12, 
w 


H. ſeſſion of the Crown, _— ſuch Perſon be only King or Que 
2 de Tas, and not de Jure; for as the Lives and Properties of the People ut 


2 


- 


* 
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ected by ſuch King or Queen, during his or her Adminiſtration of the 
N Allegiance is in Return due for this Protection. | 
2. By the 11. H. 7. c. 1. it is enacted, That no Perſon, who attends \ 
« ypon the King for the Time being, to do him true and faithful Service 
« of Allegiance, or is in other Places by his Commandment in his Wars, 
« within this Land or without, ſhall for the ſaid Deed be convicted of 
« High Treaſon.” 5 | | | 
3. And it has been holden, That if High Treaſon have been committed 31nſt. 9 
againſt a King . de Fafo, and the King de * afterwards come to the Bro. Treaſ. 
Crown, the Offence is till puniſhable as High Treaſon. I. 10, 
| | ; P 


C42. 
. 1 Hawk. P. C. 36. 


4. It is in the general true, that High Treaſon cannot be committed 3 Inſt. 7. 
againſt the Perſon who has a Right to the Crown, ſo long as a King de H.P. C. 18. 


Fado is in the actual Poſſeſſion thereof; becauſe Allegiance is only due to - 8 0. 


the latter. 1 Hawk, 
P » E& 35 7 36. 


5. It was indeed reſolved by the Judges after the Reſtoration of King Kel. 15. 
Charles the Second; that all the Acts done to prevent his acquiring the The Caſe of 
actual Poſſeſſion of the Crown were High Treaſons. CEO * 
6. But this Reſolution is quite reconcilable, with what is laid down in the kel. x 5. 
Books laſt cited: For it had been firſt reſolved by the ſame Judges, that 1 Keb. 37g, 
King Charles the Second, nptwithſtanding he had been for ſome Years 454- 
hindred from exerciſing the regal Power, had all that Time been King * Hawk. 
d Fado as well as de Jure; and it is certain, that no other Perſon had P. C. 36. 
during that Time been in the actual Poſſeſſion of the Crown. , 

7. High Treaſon may be committed againſt the Perſon on whom the , 1,0 "WP 
Crown does rightfully deſcend; although he have not been crowned; for it Watſon's 
has been determined by all the Judges, that the Coronation of a King is Caſe. 


only a Ceremony. | _ Ds 
8 w 


P. C. 36. 


8. As there muſt ſometimes be a Failure of Juſtice, if there were not al- 3 Inſt. 4 
ways a Perſon in whoſe Name the Laws might be adminiſtered, it is a 7 H. H. P.. 
Maxim that the King never dies; and conſequently High Treaſon may be tor, 
committed againſt a King before his Proclamation: For he becomes King im- 1 Hawk. 
mediately upon the Demiſe of the Perſon to whom he ſucceeds. F. C. 36. 

9. But if the next Heir to the Crown be of the Popiſh Religion, or have 
married a Papiſt, the Crime of High 'Ureaſon cannot be committed againſt 
ſuch Perſon; for by the 1 V. M. f. 2. c. 1 par. g. it is enacted © That 
* every Perſon, who is or hall be reconciled to or hold Communion with 
the See or Church of Rome; or ſhall profeſs the Popiſh Religion; or 
* ſhall marry a Papiſt ; ſhall be excluded and be for ever incapable to 
inherit, poſſeſs or enjoy, the Crown and Government of this Realm 
and Jreland, and the Ne therunto belonging, or any Part of the 
« ſamez or to have, uſe or exerciſe, any regal Power, Authority or Ju- 
« riſdition, within the ſame; and in all and every ſuch Caſe or Caſes 
the People of theſe Realms ſhall be, and hereby are abſolved, of their 
« Allegiance.” | 


(Cc) Df 


(c) Df Pigh Treaſon in the general. 


Bro. Treaſ. 1. IVERS Offences which are not CH RAE in the 25 Ed. 3. /. 5 


pl. 14. c. 2. were, before the making of this Statute, Treaſon. 
1 Hawk. | 


P.C 34- Wor 17 : f : | 7h | | 
3 oft. 7. 2. It was High Treaſon, to have compaſſed the Death of the Father ot 
: Uncle of the King. a | 
wid. 3. If a Subject of this Realm, inſtead of having Tummoned another Sub- 
je& to anſwer in the King's Courts, had ſummoned him to appear before 
the Tribunal of a foreign Prince, this was High Treaſon. 158 
| 4. By the 25 Ed. 3. fl. '5. c. 2. After declaring certain Offences to be 
\ Treaſons, it is enacted, * That becauſe many other like Caſes of Treaſon 
„ may happen in ime to come, which a Man cannot think or declare 
« at this preſent Time, if any other Caſe, ſuppoſed to be Treaſon which 
« is not ſpecified above, doth happen before any Juſtice, the Juſtice ſhall 
&« tarry, without proceeding to Judgment of Treaſon, until the Caſe be 
& laid before the King in Parliament, and it be declared, whether it ought 
. _< to be adjudged Treaſon or other Felony.” 
„ Notwithſtanding this Statute, ſome Juſtices did L to adjudge 
3 23. certain Offences, not mentioned in this Act to be igh Treaſons: But 
they were for ſo doing ſeverely puniſhed. Se 
3 Inſt. 8, 14, © In Conſequence of the Power given by this Statute, divers Offenen 
23. were by different Parliaments declared to be High Treaſons. N 
3 As ſome of the Acts of Parliament, by which theſe Offences were ſo 
| declared, were penned in general Terms: others of them in particular 
Terms; and others in obſcure Terms: Arid as ſome Offences, which hal 
in ſome Parliaments been declared to be High Treaſons, were in other 
Parliaments declared not to be ſo, the Miſchief, which aroſe from the 
Difficulty of knowing what was or what was not High Treaſon, became u 
great as it had been before the making of the 25 Ed. 3. ft. 5.c.2. 
8. In Order to remedy this Miſchief, it is by the 1 Mar. ft. 1. c. I. far. 
evacted, „That from henceforth none Act, Deed or Offence, being bj 
„Act of Parliament made Treaſon, by Words, Writing, Cyphering 


. 


Deeds or otherwiſe whatſoever, ſhall be taken, had, deemed or adjudyet, D 
% to be High Treaſon, but only ſuch as be declared and expreſſed to bt 
« Treaſon, in or by the Act of Parliament made in the twenty-fifth Yer 
+ ofthe Reign of the moſt noble King of famous Memory, Edward tit | 
Third, touching or concerning Treaſon, or the Declaration of Treaſos 
« and none other; any Act or Ads of Parliament, had or made at an R 
« "Time heretofore, or after the ſaid twenty- fifth Year of the Reign of tit "th 
“ ſaid late King Edward the Third, or any other Declaration or Matte * di 
« to the contrary in any wiſe notwithſtanding. 2, 
e 9. As it is by this Statute enacted, that from henceforth no Offence (hal 3. 
P. C. 43. be adjudged. High Treaſon, but only ſuch as be declared and expreſſed! ont 
N be I reaſon by the 25 Ed. 3. f. 5. c. 2. it ſeems that the Parliament have n Vor 
Power under the 25 Ed. 3. ft. 5. c. 2. of declaring any Offence H 
Treaſon.' f 4. 
10. And if this be ſo, it follows, that no Offence is at this Day Hip ft] 
'Treaſon, unleſs it is declared” to be ſo by the 25 Ed. z. fl. 5. c. 2. or ba uſt 
been made ſo by ſome Statute ſubſequent to the 1 Mar. ff. 1. c. 1. gl 
Plowd 86. II. An Offence is not to be adjudged High Treaſon, unleſs it be cla, 5+ 
3 inſt. 12, and without Argument or Inference, within the Meaning of ſome AR d no! 


26, 21. Parliament; for no Statute, whereby an Offence is de to be H 
: « H. e. r. Treaſon, is to be extended by Equity. 9 a The 
* a 5 12. 


TFT : . 
LY There can be no Acceſſary in High Treaſon. x | N 

i LS, Je IT TEE 93 9. 
X 138. H. P. C. 127,219. 4 Hawk. P. C. 310. 


13. It ſeems to have been always agreed, that the ſame Thing, hich 1 luft. 21, 


would have made a Man an 4 cceſſary before the Fact in any other Felony, 295 422 
does make him a Principal in High Treaſon. — 7. 


8 | | 2 Hawk. PU zio. 


14. It has been holden, that the receiving and aiding of a Traitor, after Dyer "96. 
the Offence has been committed, does not, in the Caſe of counterfeiting Conier 
the King's Money, make a Man a Principal in High Treaſon. | Caſe. 

15. Bat the better Opinion is, that the receiving and aiding of a Man, 3 Iuſt. 8. 13. 
who has been guilty of counterfeiting the King's Money; does make the H. P. C. 127. 
Perſon thereof guilty a Principal in High Treaſon. Keb, 3 
2 H. P. C. 
310, 


16. By the 7 Ann c. 21. par. 1. it is enacted, © That after the firſt Day 
« of July, one Thouſand ſeven Hundred and Nine, ſuch Crimes and Offen- 
« ces, which are High Treaſon within England ſhall be conftrued, adjudg- 
« ed and taken to be, High Treaſon within Scotland ; and that from thence- 
« forth, no Crimes or Offences ſhall be High Treaſon within Scotland, but 
« thoſe that are High Treaſon within :England.” 

17. The Diſtinction of High and Petty Treaſon was not known to the 
Law of Scotland ; for every Offence which was by the Law of England 
Petit Treaſon, was by the Law of Scotland Treaſon, 

18. At this Day, an Offence, which is in Eng/and Petit Treaſon, is in 
Scotland, only a capital Offence : It being by the 7 Ann. c. 21. par. 5. 
enacted, That Murder, under Truſt, which was by the Law of Scotland 
% Treaſon, ſhall for the Time to come be only adjudged and deemed to 
« be a capital Offence.” 


"4 


' WD) Of compaſſing or imagining the Death of 
: certain Perſonages. 


1. NY the 25 Ed. 3. ff. 5. c. 2. par. l. It is dechred to be High Treaſon, 


on when a Man doth compaſs or imagine the Death of our Lord the 
" King, our Lady his Companion, or of their eldeſt Son and Heir; and 
t 


N N be provably attainted of overt Deed by the People of their Con- 
dition.“ : 

2. The Word Companion, in this Clauſe means Wife. | 3 laſt. 8,9. 

3. A Queen Regnant is not expreſsly mentioned in this Clauſe: but the 3. Inſt. 7. 
onſtruction has been, that ſuch a Queen is within the Meaning of the H. F. O. 14. 
Vords our Lord the King. 1 Hawk. 

| | | P. C. 36. 

4. The Huſband of a Queen Regnant ſeems to be within the Meaning 3 Inſt. 7. 
f the Words in this Clad e, our Lady his Companion: But as ſuch H.P C. 12. 


r bus uband is not expreſsly mentioned, it has been holden, that it is not 1 Hawk. 
F 2 3 compaſs or imagine his Death. P. C. 36. 
each, 5. Unis Clauſe does not extend to a Queen Dowager ; inaſmuch as ſhe ; . 
4 dot the Companion of the King. 2 25 : HH P.C. 
Hp 124. 
Hawk, 


Vor. v. | | " 1 6. Ir F. C. 37. 


5 
* 


- 


tit : „ | : 25, 
116 70 (DL T8 = E &:& Q; KN; 
31nſt.g. 6. If the Companion of a King be divorced a vinculo matrimani;, it l 
HMH. not High Treaſon to compaſs or imagine her Death; becauſe the ceaſes to 
144. be the Companion of the King. 5 . 

4 Inſt. g J. If the eldeſt Son of the King or gm die during the Life of the King 
P. C. 12. or Queen, without leaving Iſſue, this Clauſe extends to the next Son; he. 
1 Hawk. cauſe he thereby becomes the eldeſt Son and Heir. 
87 | FR I, . 

HH Pc. 8. But it has been doubred, whether, if the eldeſt Son of the King or 
125, 126. . die during the Life of the King or Queen, and leave Iſſue a Son, 
| it be High Treaſon to compaſs or imagine the Death of ſuch Son. 
TH,H.P.C. 9. It is ſaid that the eldeſt Daughter of the King or Queen is not with. 
126, 127. in the Meaning of this Clauſe. | 
388 10. It is in one Book laid down, that this Clauſe does not extend to: 
a collateral Heir, notwithſtanding he has been proclaimed- eir- apparent: 

But it is added, that if a collateral Heir be declared Heir- apparent by Ad 
of Parliament, it extends to him. | | | 
xHHPC. 11. In another Book it is doubted, whether this Clauſe does extend to 

123. any collateral Heir. 18 | 

inſt. 6. 12. As the Words in this Clauſe compaſs or imagine do imply Defign, it 
: Hawk. follows, that the taking away the Life of one of the Perſons included therein 
P. E. 8 not High Treaſon, unleſs it be accompanied with ſome Circumſtance of 

Deſign. 
3 „ 7 And before the making of the 25 Ed. 3. fl. 2. c. 5. it was holden, it 

1 Hawk. the Caſe of Sir Walter Tyrrel, who ſhot an Arrow by which 1 the 
P. C. 35. Second was killed, that the taking away the Life of this Prince, by the ac- 
3 cidental glancing of the Arrow, was not High Treaſon. | 
1H.H.P.C. 14. But wherever a Deſign upon the Li of one of the Perſons compre- 
1719. hended in this Clauſe is manifeſted by an overt Act, this, although the 
Kel. 17- .-Deſign be not afterwards carried into Execution, is High Treaſon ; inal 
Fs much as the Words of the Clauſe are, © doth compaſs or imagine.“ 

Kel. 17. 15. If divers Perfons meet and conſult how to kill the King, this is in 
Foſt. x96. every one of them an 'ovett Act of compaſſing or imagining his Death, 
| although no Method of killing him be agreed upon. 
3 inſt. 740. 6. Nay the Knowledge of a Defign to deſtroy the King, if accompanied 


II. P. C. 125 With any Cireumffance of Aſlent or Approbation, is an overt Act of com- 


Kel 17,21. paſſing or imagining bis Death. 
1 Hawk. 56. 


el. 17. 21. 17. If a Man, knowing that a Meeting is to be holden to conſult tht 
The Caſe Deſtruction of the King, go to ſach Meeting, this, although waile there 
of tha Re- he fy nothing, is Evidenee proper to be left to a Jury of his Aﬀent to, 
gicides. or Approbation of, the traitetous Fntention. 

I ny 0 | & 
<tr 18. If a Man, who has deen accidentally preſent at a Meeting holden ts 
Ihe Caſe of conſult the Deſtruction of the King, go a ſecond Time to ſuch Meeting, 
wt gh this is Evidence of his Aſſent to, or Approbation of, the traiterous Deſign- 
1 Hawk. ; | | : 

P. C. 56. ' 


19. Divers other As, beſides thoſe which manifeſt a direct Del" 
m_—_ the King's Life, are overt Acts of compaſſing or imagining 0 
| Death. ED ; | 
41nft.14. |, 20, If a Man excite a foreign Prince to invade the Realm, this is an owt! 
H. P. C. 13. Act of compalling or imagining the King's Death; becauſe ſuch Excitat® 
3 ** has a natural Tendency to bring the King's Life into Danger. 
P. C. 35. | ; | | . 
3 loft. 12, 21. The aſſembling of Men, with an Intention of compelling the Kit 
H.?.C.xz. to comply with certain Demands, is for the ſame Reaſon an overt Act ® 


Nel, 41. compaſling or imagining his D 
Moor 621, 8 8 8 28530 . 224 
* 


yh Yb 


— 
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17 divers Perſons are aſſembled for the Purpoſe of impriſoning the 3 Int 6,12. 

1 . this is an overt Act in every one of them of compaſſing or Weg Den 16. 
is Death : Inaſmuch as it is piobable that ſuch Impriſonment will end in js 7 oo | 

; th. | 1 F 8 0 

wg” hath been doubted, whether the aſſembling of Men with Deſign Bro. Tread. 
o depoſe the King be an overt Act of compaſſing or imagining his Death; pl. 24. 
cauſe there may, as it is ſaid, be a Deſign to depoſe the King without 

\ Intention to take away his Life, f 5 

24. But it ſeems to be the better Opinion, that the aſſembling of Men 3 Inſt. 6, 13. 
vith Delign to depoſe the King is an overt AQ of compaſſing or imagin- 175 C. Fee 
ag his Death: Becauſe if this Deſign be carried into Execution, the Death : 3! 


if the King will in all Probability be the Conſequence. | 1 TIS, 


1 Hawk. 
P. ©: xt, 


3 loſt. 14. 


25. It is ſaid that a Confpiracy to levy War againſt the King is not an 

wert Act of compaſſing or imagining his Death; for that, as the levying 

ff War is by another Clauſe of the Statute declared to be one Species of 

"reaſon ; ſuch Conſpiracy ought not to be deemed an overt Act of another 

bnecies of Treaſon ; for that if it ſhould be ſo deemed, two Species of 

I reaſon would be confounded. | 

26, But it has been reſolved by all the Judges, that although the Per- K 20.21. 

ns ſo levying War that may be indicted for the Treaſon of levying War, The Cafe of 

hey may nevertheleſs be indicted for compaſſing or imagining the King's the Regi- 
ath ; and that the levying of War may be laid as an overt Act of com- cides. 

alling or imagining the King's Death. | 4 

27. And in this Caſe, beſides expreſsly. denying what is laid down in 

lad. 14. to be Law, it is (aid, that what is there laid down is contrary 

the Caſes of Lord Cobham and the Earl of Ee, which are cited by Cole, 

lief Juſtice, but two Pages before : In the laſt of which it had been holden, 

þ:t the gathering of Men together, with a Deſigu to compel the Queen to 

vmply he certain Demands, was an overt Act of compaſſing or ĩmagin 

* ner Death. 


28. But perhaps, upon conſidering the two Paſſages, they will be found | 
ute conſiſtent. f ä | 
29. The Deſign in the Caſes of Lord Cobham and the Earl of Eſeæ was 3 Inſt. 12. 
get the Queen into the Power of the Perſons aſſembled. | 

3%. But in 3 Int. 14. Cole, Chief Juſtice, only ſpeaks of alevying War 

gat the King generally. 

zu. Now although the two Propoſitions, that levying of War with a 

peiign againſt the Perſon of the King is an overt Act of compaſling or 

mg his Death, and that levying of War againſt the King ages 

0 ſo, are not both Law, they are by no Means contradictory to ea 

acts 


32. But it may be fairly inferred from two modern Books, that both the 
ropoſtions aze Law. | 

33. In one of theſe, it is ſaid to have been reſolved by the Court of Annes 
bing's Bench at a Trial at Bar, that a Conſpiracy to levy War io order to 323. 

pole the King, which would be the Civil Death of the King, is an overt Dorrel's | 
<< of compalling or imagining his Death: But that a Conſpiracy to levy Caſe. 
againſt the King generally is not ſo ; hecauſe there may be ſuch a levy- Mich. 2. 


gol War as is treaſongble, without an Intention to depoſe the King. 8. 1. 
34 In the other theſe Words are uſed in treatiug of that Species of Trea- Hawk, 
% wuch confiſts in compaſſing or imagining the King's Death: © It p. C. 38. 
th been adjudged, that levying of War againſt the King's Perſon, 
or the bare conſulting to levy ſuch War, is an overt Act of compaſſing 
w. ning his Death.” But the Book does not ſay, that the levying 
Var or the conſulting to levy a War, againſt the King generally is lo. 
V. It ſeeins to be agreed, that the publiſhing of written or printed 
alt may be an overt Ad of compaſſing or imagining the King's Death. 
Ws. 36. And 


ing 
of 


os. 0) re e 


3 ſonable Poſitions, and ſending it in a Box to the King, is a Publication. 


e King's Nativity is not an overt Act of compaſſiug or imagitiing his Death, 


2 Roll. Rep. 36. And it has been holden, that the printing of a Book containing tre, 
= the Book. 
Dyer 298. 37. If any Words in Writing or Print are publiſhed, which have a ding bee 
2 Roll.Rep Tendency to alienate the Aﬀections of the People from the King, ſuch Pu, 
__ lation is an overt Act of eompaſling or imagining his Death: Becay 
P. C. 36. this will in all Probability be the Conſequence. : 
Inſt. 38. 'The publiſhing of a printed Book, or ſending of a Letter, to eich 
PC 15 a foreign Prince to invade the Realm, is an overt Act of eompaſling 8 
imagining the King's Death: For if there ſhonld be an Invaſion, his Lik 

| would certainly be in Danger. 5 25 
Kel. 23, 23. 39. If a Book be publiſhed, in which it is aſſerted, that it is high Tt the 
Twyne's for the People to take the Governmeat into their own Hands, and that 
Caſe. is honourable and conſcientious to throw ff all Allegiance, and to putth 
| King to Death, this is an overt Act of compaſſing or imagining the King 
Death. = 
2Rol-ReP- 40. It has been kolden that to poblifh in Writing or Print a Prophecy df con 
Willmes the King's Death is an overt Act of compaſſing or imagining his Death, 


% 


P C 108 41. But in another Book it is faid, that to prophecy the King's Death grace 
Death. 


gs ay wy 42. And it is in the fame Book expreſsly laid down, that to calculate 


2 oll Rey. 43. It has been holden that tke writing of Words, which contain iid to 
89 treaſonable Poſition, does, although the ſame are never publiſhed, amom 
Williams's fo an overt Act of compaſſing or imagining the Death of the King: I 
oy wn g that Ser ibere eft agere. 
: 33 Sidney's Cafe. Cro. Car. 125. 


rHawk 44. But it ſeems to be the better Opinion, that the writing of f. 
p. C. 8 Words, unleſs they relate to ſome determinate treaſonable Deſign upon tit 
Folt. 198. King's Life does not, whillt the Words remain in the Hands of the Wing 
unpubliſhed, amount to an overt AQ of compaſſing or imagining the King 

Death; becauſe they may have been written merely by Way of Anu 

ment, and without any traiterous Deſign. 

31nft 14. 45. It is laid down in two Books, that the bare ſpeaking of Words c 
a, 14C” never be an overt Act of compaſſing or imagining the King's Death: u 
| 3 5 from the ſpecial Acts of Parliament made at different Times after 
225 Ll. 3. /. 5.c. 2. to attaint Perſons guilty of ſpeaking treaſonable Word 
it is inferred that ſuch Words are not an overt Act of compallng 
imagining the King's Death within the Meaning of that Statute ; for tl 

if they are ſo, the ſpecial Acts would have been quite nugatory. 


8s. cz. 46. It is in other Beoks laid down, that the bare ſpeaking of Words n on, ; 
Yely. 107. be an overt AQ of compaſſiug or imagining the King's Neath ; for The 
poet 3- Words are the molt natural Way of expreſfing the Imagination of the HH Tui 
Salk. 637. 3 Mod. 55. 1 Hawk, P. C. 39, 40. ; Rh, Finceſ 
| © ore 

Fol acc. f 47, In a modern Book it is ſaid, that the Rule which has been hid, 
n ſince the Revolution is, that the ſpeaking of Words not relative to 3 De If « 
upon the King's Life does not amount to an overt Act of cowpalin ded 


- imagining his Death : But that the ſpeaking of Words relative to a De 


4 
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don the King's Life does amount to an overt Ac of compaſling or - 
agining his Death. x f 


48. The ſpeaking of theſe Words, / 7 meet the Ring I will Lill bia, 1 Lev. 57, 


been holden an overt Act of compaſſing or imagining his Death. 0 "Rd 


49. It has been holden, that the ſpeaking of theſe Words, the King be- Roll. Rep, | 
excommunicated by the Pope may be depoſed and hilled by any what- 185. 
vers which killing is not Murder, is an overt Act of compaſſing or 8 > 
zgining his Death. . | ; 
50. And it is ſaid by Holt, Chief Juſtice, that it is not. neceſſary, that 4 Stat. Tri. 
Words ſhould in ſuch Caſe be expreſs: For that the ſpeaking of any {road 4 
ords, proyide d the Jury are fully convinced, from the Tenor of them, „pe 
at the Speaker had a Deſign upon the King's Life, is an overt Act of 
mpaſſng or imagining his Death. | , : 
51. It is laid down, that the fpeaking of Words, which plainly ſhew a St. P. C. 3. 
fign upon the King's Life, is an oyert AQ of compaſling or imagining * I07. 
Death: Although the Deſign be future or conditional, or both future , — — | 
' conditional. - 1 Hawk. 
P. C. 39, 

52. It ſeems to be agreed, that the fpeaking of Words in Contempt or Cro. Car. 
[grace of the King's Perſon, as where the Import of the Words is a pine, | 
ange of a perſonal Vice or a perſonal Defect, is not an overt Act of com- 1 Hk. 
Ting or imagining his Neath. P. C. 39. 
33. It is in ſome Bogks laid down, that to fay the King is a Baſtard, gr Yelv. 107. 
ay that another Perſon has a better Title to the Crown than him, is an —4 
t AR of compaſſing or imagining his Death; becauſe it diſcovers the JP . 
| to be traiterous. n Palm. 426. 
4- But it is in one Caſe ſaid, that the ſpeaking of looſe Words, which Salk. 631. 
x no Relation to a Deſign upon the King's Life, is not an overt Act of 3 s 
paſſing or imagining his Death, N 


(E) Ot violating certain Perſonages. 


|? Y the 25 Ed. 3. fl. 5, c. 2. it is declared to be High Treafon, “If 

1) « a Man do yiolate the King's Companion, or the eIdaſt Daughter 

| the King not being married, or the Companion of the eldeſt Son and 

ler of the King; and thereof be provably attainted of ayext Decd, by 

eople of his Condition.“ | g | | | | 
The Word violate in this Clauſe does mean no more than carnally 3 luſt. 3. 
'; for if a Man have had earnal Knowledge of one of the Perſonages 
e with her Conſent, he is equally guilty of High 

9, as if he have had it by Force. 5 

The Word Companion in this Clauſe means Wife, 3 lad. 8, g, 
This Clauſe does not extend to the Violation of a Queen Do or 3 Inſt, 8, 9. 


pacels Dowager; becauſe neither of theſe is the Companion of the 1 Me 
vor of the eldeſt Son and Heir of the King, g * 


If carnal Knowledge have been had of one of the Perſonages 2 3 Inſt, 9. 


4 within this Clauſe with her Conſent, ſhe is guilty of — 


6. If 


120 
2 Inſt. 9. 


x H. H. P. violate during Coverture, be divorced a Jinculo Matrimonii, it is not Hi 
C. I 24. s 


- Inſt. yo 


II P. C 12-1. 


1 Hawk. 
1. C. 36. 
3 Iuſt. 9. 


Ante, p.176 9 As it has been ſhewn,. who 1s elde Son and Heir: of the Riog 0 
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6. If one of the Perſonages, whom. it would have been High Treaſon t, 


Treaſon to violate her; becauſe ſuch: Perſonage does after the Divorce ceak 

to be the Companion of the King, or of the eldeſt Son and Heir of the King 

7. It is laid down that the eldeſt Daughter of a Queen Regnant, ng 

ing married, although not within the Words of this Clauſc, is within the 
Meaning thereof. | n ANT 5 

8. If the eldeſt Daughter of the King or Queen die during the Life d 
the King or Queen, the Violation cf the next Danphter, who thereby be 

comes the Eldeſt, while ſhe is unmarricd is Ihgh rraſon; for br 
the Words the £/deft Daughter, the Eldelt at the Time of the Violation i 
intended. _ TEE. 


e within the Meauing of the 25 Id. 3. .. 5. c. 2. it 18 ſufficient in ii x 
Place to ſay; that the Violation of the Companion of ſuch eldeſt Son al in 
Heir is High Treaſon. 1 1 a * 
3 Inſt. 9. 10. A Confpiracy, although the Intention of the Conſpirators be u did 
II. P. C. 3, bring about the Violation of one of the Perſonages comprehended in thy Aff 
175 * Clauſe, does not amount to an overt Act of violating; for as the Work pris 
* C. 48. thereof are doth piolale, an actual Violation is neceſſary to the Completia part 
of the Offence. | | Ra | | 4. ed i 
p int 9), 1. But if there have been a Conſpiracy to violate, and the intended Vis But 
10, 138. lation be afterwards perpetrated, the Conſpiracy is an overt Act of eg gen 
H. P. C. 13. one of the Conſpirators of yiolating ; inaſmuch as there cau be no Acceſig 9 
Kel 19. in High Treaſon, e ee Kin 
1 Hawk. n PRs 
P. C. 38. 4 NW 5 | . q 
ee e S ee N are ; 
(Of levping War ogainft the Ving. os 

I. Y the 25 Ed. 3. t. 5. c. 2. it is declared to be High Treaſa 
% If a Man do levy War againſt our Lord the King in his Rean r 
« and thereof be provably attainted of overt Deed by People ef bs „gat 
| « Condition.” | Wat 
3 Inſt. 7. 2. Although this Clauſe does not mention a Queen Regnant, the Cov I: 
II. P. G. 12. ſtruction has been, that ſuch a Queen is within the Meaning of the Moch Com 
3 our Lord the King. * N then 
HH. P.. z. As Jreland, although Part of the Dorhinions of the Crown of Zrglad 1 
155. is not Part of the Realm of Prgland, levying of War againſt the N 7 
in Ireland is not a levying of War'againt Lim u his Realm: But there Wins 
the ſame Laws, and fome others, concerning High Treaſons in Jrea thas 
as there are in Englund. ; Het . 5 with 
4. The Laws of gland concerning High Treafons are by the? Tia 
c. 22. par. I. expreſsly extended to Scet/ard ; It being thereby enact be 
„ That ſuch Crimes and Oſſences, which ave High Treaſon within E A 
and, ſhall be conſtrued, adjudged and taken to be High Treaſon wi ing 4 
1 Scotland; and conſequently levying War againſt the King in Scotlad levyi 
High Treaſon within the Meaning of the 25 Ed. z. f. 5. c. 2. W 
F. Every aſſembling of a Number of Men, although they are am y 
with Weapons offenſive and defenfive, is not ſach a kevymg of War gu Inſy 
the King as is within the Meaning of this Clauſe, | privy 
5. For it is by another Clanſe of the 25 Ed. 3. fl. 5. c. 2. declared, ©! I; 
© if any Man dath ride armed, openly or ſecretly, with a Number ob Vn 


%% 
« Nen againſt any other, to lay him or to rob him, or to take and detain 
40 3 he ea a Fine, or a Ranſom for his "Deliverance, it is not the 
« Intent of the King and his Council, that in this Caſe it be adjudged 
« High Treaſon ; but that it be adjudged Felony or Treſpaſs, according 
« to the Law of the Land heretofore uſed, and according to what the 


— 


« Caſe may require.“ ; | 
7. Although the Words of this Clauſe do extend only to the Caſes of a HH pe. 


Number of Perſons armed being aſſembled with Intention to kill, rob or im- x35, 149, 
priſon, the Equity thereof extends to all riſings, to aſſert a private Right; 266. 
or to deſtroy particular Ineloſures; or to remove a Nuſance which affected, Foſt. 20g, 
or was thought to aſſect, in Point of Intereſt, the Perſons aſſembled; or to 810. 
break Priſon, in order to deliver particular Perſons ; becayſe every ſuch 
Ofence, although it have a warlike Appearance, is not raiſed againft the 
King or his Royal Majeſty, but for a Purpoſe of a private Nature. may 
8. Five of the Judges were of Opinion, that the riſiug of the Weavers pod. 210, 
in and about London to deltroy all Engine Looms, by the Uſe of which © 
ſome Perſons were enabled to under ſell others who did not uſe fach Looms," © 
did not amount to an overt Act of levying War againſt the King. The 
Afﬀair was conſidered by thoſe Judges, and in my Opinion rightly, as a 
private Quarrel betwixt Men of the ſame Trade, concerning the Uſe of 
particular Engines, which was thought to be detrimental, to thoſe concern - 
ed in the riſing. Five of the Judges were indeed of a different Opinion: 
But the Attorney General thought proper to proceed again the Inſur- 
gents as for & Riot only. | | | 
9. It has been holdew by all the Judges, that it is lawful for all the Poph, 141. 
King's Subjects to arm themſelves, without any ſpecial Commiſſion for ſo 222. 
doing, in Ocder to ſuppreſs a Riot or a Rebellion. 2 And 67. 
10. If a Number of Men, armed with Weapons offenſive and defenſive, 3 Stat. Tr. 
ire aſſembled with a treaſonable Deſign, this is an overt Act in every one 37, 
of them of levying War againſt the Kiug, athough Nothing further be Vaughan? 
done. | My 8 Caſe. 
| Salk; 635. 
"I Wn 
11. But the being in Company with ſuch as are guilty of levying War I 
* the King is not, in all Caſes, an overt Act of ſuch | levying © 
ar, , : a 1277. f a 11 5 
12. It was found by a ſpeeial Verdict, that divers Perſons, who were in , Inſt. 10. 
Company with thoſe who had levied War again the King, had joined 
them pro timore mortis. It was adjadged, "that this was not an overt Act 
of levying War againſt the King; becauſe what they did was done for 
Fear of Death. ' uin. 5 | 
13. It was found by a ſpecial Verdict, that a great Number of Perſons 2.1 | 
armed were aſſembled, Ks. res Pretenc2 of ehe Bawdy-Houſes n | 
that the Defendant was amongſt them throwing up his Cap, and hallowing Caſe 
wich a Staff in his Hand; and that, whilit he was amongſt them, he was Ld.\Raym. 
knocked down by a Party of the King's Soldiers, who came to ſuppreſs 1385. 
them, and was then taken: But as the Verdict did not find any particular 
AQ of Force committed by the Defendant, or that he was aiding or aſſiſi- 
ing.to the Reſt, the Judges all agreed, that this was not an overt Act of 
levying War againſt the King; becauſe it is poſſible that he might have 
been there only out of Curioſity, 5 r ty 13.6 + 
14. But if a Man have attended one af the principal Perſons amongſt the ioot 627 
Inſurgents, from the Beginning af an Inſurrection, this, although he was uot 622. 
privy to the Deſign, is an avert Acc of levying War againſh, the King. Kel. 76, 77 
15. Every aſſembling, of a Number of 'Mev--in a warlike Manner, to 1 &* 
vithitand the King's lawſy Authority, is an overt Act of levyiog, War 
2zunkt the King, 3 0 ; 
| 16. The 
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E Caſe, Act of levying War againſt the King. 
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8 overt AR of e War againſt * King. 


the Statute of Labourers, was holden by all the Judges to be an overt Ad 
of lerying War againſt the King: Becauſe the Offenders took upon them. 
| ſelves the Reformation of the Lay, which Subjects by the gathering of 
75 Power ought not ta dv. 
3 lnſt 9. 18. ITis in two Books laid down generally, that if a Number of Men 
gs - of afſemble in 3 warlike Manner, in order to deliver Men out of Priſons, this 
is an qyert Act of leyying War againſt the King. 
Fe. 75.75. 19. In other Books it is laid down, that an Inſurrection with a Defign to 
Ventr.25 I break open one Gaol and ſet the Priſoners therein at Liberty, is not an 
overt Act of lexying War agaiuſt the King, hut that an Inſurrection with 
AàDeſign to break, al Priſons, and ſet all Priſoners at Liberty, is. 
2 Inf. 9, 10. 20, Every aſſembling of a Number of Men in a warlike Man with 
Poph 122. an Intention to reform the Governmegt or Lad Lays 1 i 80 oyert Act Ces 
3 577 wing War 1 the King, | | wy dane 
P. C. 37. 
Moor 621. 21. The Earl of E/ſox went from his Houſe ak a Number of WED 
42 br Men into the City o London, and prayed the Aſſiſtance of the Citizens to 
8 force his Way 10 the Queen, in Order to remove his Enemies from her 
Perſon. This was adjudged an overt AGE of / 'lepying War a gainſt the 


zen. 
Ora. Car. * A Number of Perſong aid in a \vrailike IRE went to Lambeth 
589. - Houle, with a Deſign to ſeize the Arebbiſhop of Canterbury, who was 


Benſted's one of his Majeſty's Privy Counſellors.” This was holden to be an overt 


wy 23. An Inſurrection, with an Intention to alter the Religion eſtabliſhed 
3 . w Law, is an overt Act of levying War againſt the King. - 
Poph, 3344; 1 Hawk. P. C. 37- 


3 loſt. 9. 5 4 Every aſſembling of a Number of Men, i in,'2 warlike Mauner, with 
a Deſigu ig redreſs a public Grievance, is an overt -A& of, levying War 
8:0. 7 againſt the t Becauſe this, it being an Attempt to do that by private 
1. Authority which only ought to be done by the King's Angboritye') is an 
P. C. 37. Invaſion of the Royal Prerogative. 
Kel. 71. 25: An Inſurregion with a DeSgn to pull 3 all Baydy-Houſes was 
Sid. 358. holden to be an overt Act of levying War againſt the King. 
3 Inſt. 10. 26. If a Number of Men aflemble 3 in a warlike Manner, with a Deſig. 
H. F. C. 34 to throw down all Incloſures, this is an rt Act of nes War uin 
. 37. he King 
3 Inſt. 10. = 25,” But if a Number of Men ayes t ina June Manner are e aſſembled 
H. P. C. 14. with an Intention of only throwing down a particular Incloſure, by which 
: GE they are prevented from enjoying a Right of Common, this may amount 
F. 37 to a Rout or Riot: But it is not an overt Act of levying War againſt the 
King; becauſe the Deſign in this Caſe is the Redreſs of a private Grievance. 


PG! hs 28. As the Words of this Clauſe are do levy War, a Conſpiracy, with 
* an 


Intention to levy War againſt the King er not amount 40 an overt 
: Lawk. AR of levying War . 8 him. 7 


P. C3. | | 17 


3 Inſt, TY 20. But if ere have been ſuch Conſpiracy; and was wy 3 


levied, the Conſpiracy is in every one of the Confpirators an overt Act of 


051 
Is c. WS againſt the King, inaſmuch as there” can be vo Acceſſury in 
wt reaſon, - WW oh ve * 
(G) Of 


F. E C. 


Bro. Treafl. 16. The defending of a Fort or Caſtle N the . 8 Forces is an 


the 


CCC 8:5 04 No 133 
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) Ot adhering to the King's Enemies. | | 


1. BY the 25 Ed. 3. f. 5. c. 2. it is declared to be High Treaſon, 
« If a Man be adherent to the Enemies of our Lord the King in 
« the Realm giving to them Aid or Comfort in his Realm, or elſewhere ; 
« and thereof is provably attainted of overt Deed by People of his Con- 
« dition.” ; 855 

2. A Queen Regnant is not mentioned in this Clauſe: But the Conltruc- 3 Inſt, 5, 
tion hay been, that ſuch a Queen is within the Meaning of the Words, H. P. C. 14. 
our Lord the King. | 75 N 2 Hawk. 

3. The Word Enemies in this Clauſe is not eonfined to the Subjects of a ®+ C. 36. 
State at War with the King; for if any of the Subjects of a State in Amity 
with the King bave commenced, or have made Preparations for the com-- 
ney of Hoſtilities againſt the King, theſe are his Enemies. 

4. If any Subjects of a State in Amity with the King are in the Service Salk. 635. _ 
of a State at War with the King, the giving Aid or Comfort to theſe is ad- Vaughan's 
hering to the King's Enemies; for they are to be confidered by all States, 3 | 
except that of which they are Subjects, as the Subjects of the State in 
whoſe Service they are. x, 7 . 9 

5. It was holden, that the Scots who invaded the Realm in the Reign Duke of 
of gon Elizabeth were the Queen's Enemies within the Meaning of this Norfolk's _ 
Clauſe; although there Was at that Time no War betwixt Eagland and Cf. H. p 
Scotland. a wr f n 

x | | | C. 164. 


6. If the French King ſhould, in Time of Peace, ſend an Army to. one Seat. Tr. 
of the Sea Ports of France, with a Deſign to invade any Part of the King's 3 
deere, every French Subject in that Army would be one of the King's 8 * 

nemies. 8 | 

7. It has been holden, that adhering to the Subjects of a State at War Salk. 635. 
vith the King, againſt the King's Allies, is an adhering to the King's lr aa | 
Euemies. 5 1 , Ef | 4 I Hawk. 

h | | | P. C. 38. 
8. Aiding or comforting the King's Subjects, who have leyied War 3 last. 1. 
againſt him, makes the Perſon who does this a Principal in the High H. P. C. 14. 
Treaſon of Jeyying War againſt the King: But it is not an Adherence to 3 
the King's Enemies; becauſe ſuch Subjects are not Enemies but Traitors. p. C. 3 4. 

„) ᷑ TTT 3loſt. 11. 


9. The giving of any Kind of Aid or Comfort to the King's Enemies is 3 Inſt. 10. 
an overt, A e Gn * 8 Exe H. P. C. 14. 
| 5 - 1 Hawk. 
| | | P. C. 38. 

10. If a Caſtle belonging to the King be ſurrendered for Rewapd to his Ibid. 
Enemies, this is an overt Act of adhering to them. Wn 

11, The inliſting of a Man, and fending him into the Service af a State : Vent. B. 
at War with the King, is an overt Act of adhering to the King's Enemies. von * 80 


12. If one of the King's Subjects be enliſted into the Service of a State 8alk. 635. 


at War with the King, and march, this is an overt Act of adhering to Vaughab's 
| the King's Enemies. Caſe. - . 


13. 1 a Man take a Commiſſion, to cruiſe in one of the Ships of à State 5 Stat. Tr. 
it War with the King againſt the King's Ships, or againſt the Ships of his 37 
Subjects — 8 4 

e. 

Salk. 635+ 


J n A 
Zubjects or Allies, and go on Board the Ship, this is an overt Act of ad. 
hering to the King's Enemies; although he pever commit any Ad of 
Hoſtility. VVT 


125 


3 H. H. P. C. 1 But if one of the King's Subjects do reſide in a State at War with 
365. the King, without giving any Aſſiſtance to the carrying on of the War, 
; this is not as overt Act of adhering to the King's Enemies.” 
TS. Rep. 15. In a very late Cafe, it was inſiſted for the Defendant, at a Trial at 
Henſeys Bar, that ſending Letters of Advice or Intelligence to the Subfects of a 


/ 


Caſe, ©. State at War with the King is not an overt Act of adhering to the King 
3 31 Enemies. | | 


1856. And from the 2 & 3 Am. c. 20. par. 34. By which it is enated, 
That if any Officer or Soldier in her Majeſty's Army ſhall give Adviee 
. or Intelligence to an Enemy of her Majeſty, either by Letters, Mel. 
- 6 ſages, Signs or Tokens, or in any Way whatſoever, ſuch Perfon ſhall 
{© be adjudged guilty of High Treaſon,“ it was inferred, that if the giving 
„ of. ſuch Iotelligenee had before been an overt Act in every Subject of ad- 
hering to the King's Enemies, it was unneceſſary to enact by x new Statute, 

that the doing thereof ſhould be High Treaſon in an Officer or Soldier. 
157. But the Judges of the Court of King's Bench were clearly of Opi- 
nioa, that the ſending of ſuch Letkers is an overt Act of adhering to the 
King's Enemies; and it was ſaid, that the fame had been holden by all the 
udzes in Gregg's Caſe, which was ſubſequent to the Statute of the 2 3 
oi; kl BY om 74 "III. A 1 


Ann. e. 20. # 1 [5 ft 2 0 
| 18, It was likewiſe reſolved in this Cafe, that the fending of ſuch Let. 
' ters, although they were intereepted zt the Poſt-Office, and: did not go, is 


an overt Act of adhering to the King's Enemies; and it was ſaid, that the 
| ſame had been holden by all the Judges in Gregg's Caſe. 
J lat. 9. 19. A Conſpiracy, with an Intention to give Aid or Comfort to the 
i P.C. 13, King's Enemies, does not amount to an overt Act of adhering to the King's 
14. AE" Enemies; for as the Words of this Clauſe are de adherent, an actual Ad- 
1 «Wk, J E819 


- > £ 


Pp. C 38. hereace is neceſſary to the Completion of the Offene. 


qInſt.9, 20. But if there have been ſuch Conſpiracy, and Aid or Comfort be 
19, 138. afterwards given, the Conſpiracy is an overt Act in every one of the Con- 
II. P. E. 16. ſpirators of adhering to the King's Enemies, inaſmuch as there can be ng 
Kei 19 Acceſſary in High Treaſon. | | | 

1 Hawk, , / „ - s ap! £1 

F. C. 38. „ | 


| (3) Df. counterfei:ing the Great Seal, Pn 
1 Seal, Joy Signet or Sign Wanuat Pꝛivy 


I. N the 25 Ed. z. J. 5. c. 2. it is declared to be High Treaſon, “ Ii 
N B wo Min counterfeit the King's Great or Privy Seal.” | 

2. By the 1. Mar, .. 5. C. 6, par. 2, it is enacted, « That if any Perſon 
e doth falfely forge or counterfeit the Queen's Sign Musk or Ptivy Signet, 

L every ſuch Offence ſhall be deemed and adjudged High Treaſon.” 
3- And by the 7 Arn. c. 21. par. 9. it is enacted, , That if any Perſon 
I ſhall counterfeit her Majeſty's Seals, appointed by the Twenty-fourth 
6165 by 3 of erz =: be kept, uſed and continued in Scotland, that 

de the doin ereo juds 

„„ 


— 


| * 14 * 
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4. It is not a counterfeiting within the Meaning of any one of theſe Sta- 3 Inſt. 15. 

tutes, unleſs the counterfeit Thing reſemble the Thing counterfeited· FHP, C: 
AY | FRE | * . . wp x1 ; 1 3 


f — 


8 . 12 ba « #} * f 1. 
5. But it is not neceſſary, that there ſhould be an exact Reſemblance 
between the Thing counterfęited and the counterfeit Thing. . 5 

6. A Perſon had counterfeited the Privy Seal; But, that there might be 2 Roll Rep. 
ſome Differences between the Counterfeit and the true Privy Seal, he had 38 
with Deſign left out the Crown; and he had alſo left out ſome Letters and 2 4 
inſerted others in their Stead. I his, notwithſtanding the Differences, was ; HAPC 
holden to be a counterfeiting of the Privy Seal. 1284. 

7. It is ſaid, "that tlie engraving of a Seal, which reſembles the Great 1H. H. f.. 
Seal, without a Warrant from the King, does not feem to be a counterfeit- 3. 
ing of the Great Seal, within the Meaning of the 2 5 . ˖ ute. = 
leſs an Impreſſion of the engraved Seal be affixed ta ſome Inſtrument, © 

8. And Hale, Chief Juſtice, in ſpeaking of this, mentioned the Caſe of waa” 
making a Toel or Inſtrument for  coining Money, which at the Time ge 
wrote was not High Freaſon, unlefs fome counterfeit Money had been | 
actually coined therewith. 12 0] 4 03 0 

9. But as theſe Caſes are not ſimilar, the Words of the Statute being in 
the one Caſe doth counterfeit the King's Great Seal, in the other doth counter- 

feit the King's Money, the Caſe mentioned does not conclude to the Point, 

10. It is in one Caſe ſaid, that whert a Man had affixed an Impreſſion 2 Roll.Rep, 
of a Counterfeit Privy Seal to a Patent, and had afterwards obtained the 50. 

Great Seal to be affixed to the Patent, and collected Money by Virtue Robinſon's 
thereof, this was, upon the whole Circumſtances of the Caſe, adjudged Caſe. 

to be a counterſeiting oſ the Prixy Seal. 9 iNN | . 
11. But it ſeems to be the better Opinion, that counterfeiting an Im- 
preſſion of any one of the three Seals, or the Sign Manual, is High Treaſon, 

although no improper Uſe be made of the counterfeit Thing. FXY © 

12. The Statntes, which prohibit the counterfeiting of any one of theſe 

Seals, or the Sign Manual, are entirely ſilent as to the Uſe that may be 

made of cole rh re, ID „ 

13. In one Book of the beſt Authority the counterfeiting of an Impreſſion 1H H p.6 
of any ane of the Seals, or the Sign Manual, is, without ſaying any Thing 184. 
further, laid down to be High Treaſon. . 

14. And in the Cafe of counterfeiting the King's Money, the counter- Bro. Treaf. 
feiting has been holden to be High Treaſon, eng the counterfeit pl. 27. 


Money were not uttered. | 3 Inſt. 16. 
SH A bs et Nth: nl 614718. een 
id! N91 214. 1 Hawk. P. C. 42. 


15. It has been holden, that the counterfeiting of a Great Seal, which 1 H H. p. C. 
has not for ſome Time been made Uſe of, is High Treaſon. 177. 

16. At the Commen Law a Miſuſe or an Abuſe of the Great Seal was in 
ſome: Caſes High Treaſon. 88 : WW IN 0D 

17. If the Chancellor had affixed the Great Seal to an Inſtrument with- 5 Inſt. 15, 
out the proper Warrant for ſo doing, this would at the Common Law have 5 c. 18 
been High Treaſon: Becauſe it was a Miſuſe of the Great Seal. 3 
18, If a Man, aſter ſtealing or finding the Great Seal, had affixed it to z 1ng, 16. 
an Inſtrument, this, it being an Abuſe of the Great Scal by a Perſon who | 
os had Authority to uſe it, would at the Common Law have been High 

on, I f ans ee e tuft 10 25 x * 

19 But neither a Miſuſe nor an Abuſe of the Great Seal is fince the 29 fl. 15, 
25 Ed. 3. fl. 5. c. 2. High Treaſon; becauſe there is not in either Caſe a 11 5 c. 18. 
cbunterſeiting thereof. S W\tond * »4 4 a v 1 1 : . 18 
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15. 20. The making of any Alteration in, or Addition to, what is contained 
ke. Bo in an Inſtrument, after the Great Seal has been thereto affixed, is not High 
. 0 * 1 ä becauſe this 18 7 an "Abuſe of the n _ 15 


3 Inſt. 1 . 211 It is not for the "We Reaſon bebe to take the wt 8 


76. has been 2 perth With the Great * one Ba med affix it 
H. F. O. 8. to another. * 1 % 
1 Hawk. Z 

P. C. 41. 


na. 22. An "OY or an Attempt, to counterfeit one af the three Seals _ 
| 1 Hawk the Sign Manual, is not High reaſon ; for, as the Words of the Statute 
PF. C. 41 


41. are doth counterfeit, the Offence ig not pomplete unleſs there be an actual 
counterfeiting. 


3 Inſt. 16 23. But i any one of theſe Seals pr the Sig Manual bas been counter- 


138. 3 5 Perſon, who was aiding in or conſenting to the counterfeiting, 
H. P. C. % ily af B lig 


h Treaſon ; inaſmuch „e com Jt my Aneeliury 4m Zig | 
18. Treafon, 
Kel. 19. 


1 Hawk. . . 56, 41. 
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0 ot counertritin 02 nns the oe 
| curre 


j. y the 25 „ £2, 2125 a gers a de High Treaſon, «If 
"ID © Man doth 1 1 the King's Money. | 
s in. 577, 2. It is laid down, that the Words the King's . in this Clauſe, da 


1 Hawk. only mean ſuch Gold and Silver Coins as are coined within the Realm. 
F. g. 42. | 


. 1 from a late Tranſaction, that the counterfeiting of Manes, 
FF a Stop has been put to the Currency thergof, is not a counter rfSiting 
within the Meaning of this Clauſe, 

4. The Currepey pf the Gold Coins called Broad Pieces was put a Stop | 
to, by a Proclamation bearing Date the twenty-firſt Day of February, One 
thouſand ſeveh hundred and thirty-two z and by the ſame Proclamation 

the Collectors and Receivers of the Revenue Tax or Taxes were commanded 
to receive ſuch broad Pieces, for and during the Space of one Year from 
the Date thereof, at the Rate of four Pounds one Shilling per Ounce Troy, | 
in all Payments on Account of the Revenue Tax or Taxes." 

F. By the 6 Geo. 2. c. 26. which Statute was made very ſoon after this 

Proclamation, it was enacted, That if any Perſon, ſhall, on or before the 
+ twenty-frit Day of February, Ons thoyland ' ſeven hundred and thirty- 
ie three, forge or counterfeit any of the Gold Coins called | Broad Pieces, 

. © everyſuch Offender ſhall be adjudged guilty of High Treaſon.” 

65. This ſeems: to be a legiſlative e that the forgin 

| terſeſting the King's Money coined within the Rralm, after a Beg is put 
to the Currency thereof, is not High Treaſon within the 25 Ed. 3. f. 5. 


e. 2. for if it be fo, there mas no need to make it e i ths particular Ol 
dy an expreſs Statute. _ 542 we 


7. A counterfeiting of the King's Money in Ireland, or in any other 
ot Place ſubje® to the Brii/h Crown, 5 a. Fl within the Meaning 
& * of the 25 Ed. 3. f. 3 | 


Un- 


8. If 


en e ©. 504). | 127 
. If a Perſon; employed by the King in coining, coin Money of leſs 3 Inſt. 16, 
Weight than it ought'to be, or with more Alloy in it than there ought to a 8 
be, this is a Counterfeiting of the King's Money within the Meaning of the = 1s 
25 Ed. 3. fl. 5. e. 22 3 I 1 Hawke 
9. By the 1 Mar. t. it e & it is enacted, . That if any Perſon or P. C. 42. 
« Perſons ſball falſely forge and counterfeit any ſuch Coin of Gold or Silver, © 
« as is not the proper Coin of this Realm, and is or ſhall be current 
« within this Realm by the Conſent of the Queen, her Heirs or Suvcefſors,. 
« every ſuch Offence ſhall be deemed and adjudged High Treaſon.” _ 
10. By a Clauſe in this Statute it is expreſsly enacted, © That the 
« Counſellors, Procurers, Aiders and Abettors, of the Perſon or Perſons 
% guilty of the Offence thereby made High Treaſon, fhall be deemed and 
« adjudged guilty of High Treaſon.” F — 
11. And there is in all ſubſequent Statutes, whith make any Offence re- 
lating to Money High Treaſon, a Clauſe to the ſame Effect. 4s 
12. But all theſe Clauſes ſeem to be rather ex abundanti Cautela or in 
Terrorem than ex Neceſſitate. | 
13. It was indeed holden in one old Caſe, that the receiving and aiding Dyer 296. | 
of a Man after he had been guilty of counterfeiting the King's Money is Conier's 
not High Treaſon. - s a 


| 14 But | is in divers Books laid down, that ſuch receiving and aiding 3 Init. 138. 
does as well make the Perſon guilty thereof a Principal in this, as in any H.P. C. 127, 
other Species of High Treaſon. 1 oor 5 


| : 4.41 P.C, 310, 
15. And it was reſolved at the Old Bailey, by all the Judges preſent, Kel. 33. 
that the uttering of counterfeit Money, by a Perſon who knew the Clark's ; 
Counterfeiter thereof, is High Treaſon 3 becauſe it is an aiding after the pe 
Fact. 4 | | N 
16. By the 5 El. c. 11. par. 2. it is enacted, * That, from and after 10 n 
« the fifth Day of May next coming, clipping, waſhing, rounding or filing, 
& for wicked Lucre or Gain's Sake, of any of the proper Monies or Coins 
&« of this Realm, or the Dominions thereof, or of the Monies or Coins of 
« any other Realm, allowed to be current within this Realm or the Do- 
% minions thereof at this preſent 3 or that hereafter ſhall be the lawful. 
„ Monies or Coins of this Realm or the Dominions thereof, or of any 
other Realm, and by Proclamation allowed to be current here by the 
te * Majeſty her Heirs and Succeſſors; ſhall be taken, dee med and 
« adjudged by Virtue of this A& to be High Treaſon.” : 
17. By the 18 E/. c. J. par. f. after reciting that, ſince the making of the 
Statute of the fifth Year of her Majeſty's Reign, divers evil diſpoſed 
Perſons, knowing that the ſaid Law ought to be expounded ſtrictly accord- 
ing to the Words thereof, and that like Offences onght not by any Equity 
to receiye the like Puniſhments, hie deviſed Arts for the iminiſhing of 
Monies and Coins to the Loſs as well of her Majeſty as of her Subjects, it 
in enacted, *© That if any Perſon ſhall, from and after the fifth Day of May 
next coming, for wicked Lucre and Gain-ſake, by any Art, Way or 
„Means whatſoever, impair, diminiſh, falſify, ſcale or lighten, the proper 
* Monies or Coins of this Realm or any the Dominions thereof, or the 
Monies or Coins of any other Realm, allowed to be current at the Time 
of the Offence committed within this Realm or any of the Dominions of 
* the ſame, by the Proclamation of the Queen's Majeſty, her Heirs or Suc- 
* cefſors; every ſuch Offence ſhall be taken, adjudged and deemed, to be 
High Treaſon.” _ RK 
18. By the 8 &g V. 3. 6. 26. par. J. after reciting, that notwitlifand; 
the Laws in Force againſt counterfeiting the Monies and Coins of this 
Realm this Offence doth daily increaſe, it is eunacted, That from, ami 


« after 


%%% & $0: a 
u after the 15th Day of May, One thouſand fix. hundred and uinety-ſeven 
& mo Smith, cee Founder, or other Perlon or Perſons whatſoever 
| 4 (other than and except the Perſons employed or to he employed in or for 


„„ 


« his Majeſty's Mint or Mints, in the Tower of London or elſewhere, and 
t for the Uſe and Service of the ſaid Mints only or Perſons lawfully 
4 authorized by the Lords Commiſſioners of the Treaſury, or Lord High 
« Treaſurer, fot the Time being) ſhall Kknowingly make or mend, or begin 


or proceed to make or mend, or aſſiſt in the making or mending, of any 


„ Punchion, 'Counter-Puncheon, Matrix, Stamp, Dye, Pattern, or 


&© Mould, of Steel, Iron, Silver or other Metal or Metals, or of Spaud, 
« fine Founders Earth, Sand, or any other Materials whatſoever, in 
*« or upon which there fhall be, or be made or impreſſed, or which will 
« make or impreſs, the Figure, Stamp, Reſemblance or Similitude, of 


| # both or either of the Sides or Flats of any Gold or Silver Coin current 


« within this Kingdom; nor ſhall knowingly make or mend, or begin 


| & or proceed to make or mend, or aſſiſt an the making or mending, of 


% any» Edger or Edging Tool, Inſtrument or Engine not of common 
« Ule in any Trade, but contrived for marking of Money round the 


W or ochec. Marke or Syems, dtaili 
$ 


« thoſe on the Edges of Money coined in bis Majeſty's Mint, norany P 

« for Coinage, nor any cutting Engine for cutting round Blanks by Force 
« of a Screw out of flatted Bars of Gold, Silver or other Metal; nor ſhall 
„ knowingly buy or ſell, hide or conceal, or without lawful Authority or 
« ſufficient Excuſe for that Purpoſe, knowingly have in bis, her or their 
« Houſes, Cuſtody or Poſſeſſion, any ſuch Poncheon, Counter-Puncheon, 


% Matrix, Stamp, Dye, Edger, cutting Engine, or other Tool or Inſtru- 


t ment, before mentioned ; and if any Smith, Engraver, Founder or other 


„ Perſon or Perſons whatſoever (other than and exc as aforeſaid) 


„ Thall offend in any of the Matters or Things aforeſaid, then all and 
« every ſuch Offender and Offenders ſhall be and is and are hereby ad- 
« judged to be guilty of High Treaſon.” | | 

19. By par 2. it is enacted, “ That if any Perſon or Perſons whatſo- 
« ever, from and after the ſaid fifteenth Day of May, ſhall, without lawful 
Authority for that Purpoſe, wittingly or 3 convey or aſſiſt in con- 
* veying out of his Majeſty's Mint in the Tower of London, or out of any 


other of his Majeſty's Mint, any Puncheon, Counter-Puncheon, Matrix, 


* 


« Dye, Stamp, Edger, cutting Engine, Preſs or other Tool, Engine or 


« Inftrument, uſed for or about the coining Monies there, or any uſeful 


„ Part of ſuch Tools or Inſtruments, that then as well the ſaid Perſon 
* and Perſons ſo offending, as alſo all and every Perſon and Perſons 


% knowingly receiving, hiding or concealing the ſame, ſhall be, and is 
and are hereby adjudged to be guilty of High Treaſon.” | 
- _ 20, By par 3. it is enacted, « That if any Perſon or Perſons (other 


« than the Perſons employed in his Majefty's Mint or Mints, or ſuch as 


% ſhall have Authority from the Lords Commiſſioners of the Treaſury. or 


« the Lord High Treaſurer for the Time being) ſhall, after the faid ff- 


« teenth Day of May, mark on the Edges any of the current Coin of this 


« Kingdom; or if any Perſon or Perſons whatſoever ſhall mark on the 
« Edges any of the diminiſhed Coin of this Kingdom, or any counterfeit 


Coin reſembling the Coin of this Kingdom, with Letters or Grainings, 


„or other Marks or Figures, like unto thoſe on the Edges of Money 


| * coined in his Majeſty's Mint ; every ſuch Offence ſhall be and is hereby 
e adjudged to be High Treaſon.” | 


21. By par. 4. it is enaRted, * That if any Perſon or Perſons whatſoever, 
* after the ſaid fifteenth Day of May, ſhall colour, gild or caſe over, with 


Gold or Siler, or with any Waſh or Materials producing the Colour of 
„ Gold or Silver, any Coin reſembling any oß the current Coin of this 


66 Kingdom, 


* 


| 7 LE 
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e Kingdam,.or any round Blanks of baſe Metal, or of coarſe Gold or 
« Silver, of a fit Size and Figure to be coined into counterfeit milled Mo- 
« ney, reſembling any of the Gold or Silver Coin of this Kingdom ; or if 
« any Perſon or Perſons: ſhall gild over any Silver Blanks of a fit Size to 
« be coined into Pieces reſembling the current Gold Coin of this Kingdom 
« all and every ſuch Perſon and Perſons ſo offending ſhall be, and is an 
« are hereby, adjudged. to be guilty of High Treaſon.” P 

22. By the 15 Geo. 2. c. 28. par. I. it is enacted, . That if any Perſon 
« whatfoever ſhall, after the twenty - ninth Day of September, One thouſand 
« ſeven hundred and forty-two, wath, gild or colour, any of the lawful 
« Silver Coin called a Shilling or a Sixpence, or any counterfeit or falſe 
« Shilling or Sixpence, or add to or alter the Impreſſion, or any Part of 
« the Impreſſion, of either Side of ſuch lawful or eounterfeit Shilling or 
% Sixpence, with Intent to make ſuch Shilling reſemble, look like, or paſs 
« for, a Piece of lawful Gold Coin called a Guinea; or with Intent to 
« make ſuch Sixpence. reſemble, look like or paſs for, a Piece of lawful 
Gold Coin called a Half Guinea; ot ſhall file, or any Ways alter, waſh - 
« or colour, any of the Braſs Monies. called Halſbenniet or Farthings, or 
« add to or alter the Impreſſion, or any Part of the Impreſſion, of either 
„ Side of a Halfpenny or 1 with Intent to make a Halfpenny re- 
« ſemble, look like or paſs for, a lawful Shilling; or with Intent to make 
« a Farthing reſemble, look like or paſs for a lawful Sixpence; the Perſon 
« or Perſons ſo offending, in any of the Matters aforeſaid, ſhall be, and is 
e and are hereby, adjudged to be guilty of High Treaſon,” be 

23. It ſeemg to have been always the better Opinion, that only Gold or 2 Ing. 557, 
Silver Coins are the King's Money within the Meaning of the 25 Zd. 3. . 3 

+ CoCo 2. , ' 3 N 
oy Some Doubt ſeems formerly to have been entertained, whether the 1H.H.P,C, 
counterfeiting of Copper Money, made current by Proclamation, were not 3t1» 
High Treaſon. | 5 
25. In order to remove all Doubt concerning this Matter, it is by the 7 
15 Geo. 1. c. 28. — 6. declared, „ that the coining or counterfeiting any 
« of the Copper Money of this Kingdom is only a Miſdemeanor,” _ 

26. It has already been "obſerved, that the counterfeiting of the Great ante, Ps 
2 is not High "Treaſon, unleſs the Counterfeit: Seal be like the true Great 125, 


27. There ſeems to be equal Reaſon to hold, that the counterfeiting of 
Money is not High Treaſon, unleſs the counterfeir Money be like the true 
Money: For the Word Counterfeit implies a Likeneſsz and if there be 
not a Likeneſs, there is very little Danger of Impoſition or Fraud from the 
counterfeit Money, | 

28. It is moreover ſaid in one Book, that it is 4 counterfeiting within 1 H.H.P.C, / 
the meaning of the 25 Ed. 3. f. 5. c 2. although the counterfeit Money 215+ 
be not exactly like the true Money; from whertce it may fairly be inferred, 
that a Likeneſs is neceſſary, 
29. And that Clauſe of the 25 Ed. 3. ff. 5. c. 2. which makes it High 
Treaſon to bring counterfeit Money into the Realm, has in it theſe Words 
counterfeit to the Money of England. 
30. The counterfeiting of Money is High Treaſon, although the ſame Bro. Treaf, 
be not uttered ; for neither the 25 #4. 3. ft. 5. c. 2. nor any other of the Pl. 27- 


õtatutes does make uttering a Part of the Offence. HHP, 


214. 1 Hawk. P. C. 42» 


31. The uttering of counterfeit Money was heretofore only a Miſde- H.P. Cr). 


meanor, although the Perſon, who uttered ſuch Money, knew it to be 3 


e. 
& e P. C. 42. 


22. But 


7 \ 
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* 


B the 25 Ed. 3. fl. 5. c. 2. it is declared to be High Treaſon, 
„Money of England, as the Money called 3 or other like to 
„ chandize or make Payment, in Deceit of our Lord the King and of his 


IHHP.C. 
184, 214. 


3 Inſt. 18. 
HP C. 21. 
1 Hawk. 
P. C. 43. 


115 Bu iy d "uy". 8. 6. l.. a 
Felony. Ik N 


provided for the condign Puniſhment of Offenders in that Behalf, it is 


<4. adjudged to be Offenders in High Treaſon.” 


the Realm, as is within the Meaning of either of theſe Statutes, 


OO EE 
en, his Ofne i in bt Cue wal 


RD 


mA. 
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(K) Ot bringing counteffeit Money into the 
„ 15 Beam. 


— 


« If a Man bring falſe Money into this Realm, counterfeit to the 


« the ſaid Money of England, knowing the Money to be falſe, to mer. 
« People.” 

2. By the 1 & 2 Ph. & Mar. c. 11. after reciting that many ill diſpoſed 
Perſons have of late brought into this Realm, from Parts beyond the Seas, 
forged and counterfeit Money, like to ſuch Coins of Gold and Silver of 
other Realms, as by the Conſent of the King and Queen our Sovereign 
Lord and Lady are allowed to be current within this Realm ; and hare 
uttered the ſame here by merchandizing and otherwiſe ; becauſe the ſaid 
ill diſpoſed Perſons have perceived, that there is not any ſufficient Lay 


enaQed; * That if any Perfon or Perſons, after the twentieth Day of J. 


e nuary next coming, ſhall bring from the Parts beyond the Sea into this 2 
Realm or into any of the Dominions of the ſame, any ſuch falſe and Off 
« counterfeit Coin or Money, being current within this Realm as is afore- 
„ {aid, knewing the ſame Coin or Money to be falſe or counterfeit, to the 
« Intent to utter or make Payment with the ſame, within this Realm or * 
“ any the Dominions of the ſame, by merchandizing or otherwiſe ; that Hi 
„ all and every ſuch Perſon or Pe ; 


ons ſo offending ſhall be deemed and 


3. Bringing of counterfeit Money into the Realm is not within the 
Meaning of theſe Statutes, unleſs it be like either the Money of England, 
or like och Money of other Realms as is current within this Realm. 
4. But it is not neceſſary, that the counterfeit Money ſhould be exadly 
like the true Money. i | 

5. The counterfeit. Money muſt, in Order to conſtitute this Offence, 
be brought from a foreign Nation, and not from any Place ſubje& to 
the Engl/b Crown; for, although every ſuch Place is to many Purpoſes 
diſtin& from the Realm, and co "oboe a bringing into the Realm from 
ſuch a Place would be | recxtiem 3 into the Realm within the Letter of the 
25 Fd. 3. . 2. or the 1 & 2 Ph. & Mar. c. 11. the Conſtruction 
has been, that the bringing of counterfeit Money from Ireland, or any Place 
ſubject to the ZEngl/b Crown, into England, is not ſuch a Bringing into 


6. It is laid down in one Book, that the bringing of counterfeit Money 
into the Realm from a foreign Nation is not High Treaſon ; unleſs there 
be a Merchandizing with, or a Payment of the Money. 

7. In other Books it is laid down, that as an actual Merchandizing with 
or Payment 'of the vr Th not made Part of the Offence by the 25 £4. 
3. . 5. c. 2. or by the 10 2 Ph. S M. c. 11. the bringing of counterfeit 
Money into the Realm, with an Intention to merchandize there with or make 
Payment thereof, is High Treaſon; and that the bringing of it in u 
Evidence ef ſuch Intent. ; a 


f 8. The 


k | f 
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8. The former, however, ſeems to be the better Opinio. 
9. For in the 25 Ed. 3. ft. e. . the Words are doth bring falſe Me- 
into this. Realm, counterfeit to the Money of England, to mere or 
male Payment ; which ſeem to imply, that there may be a Bringing of coun- 
terfeit Money into the Realm, without an Intention to merchandize or make 
Payment; and if ſo, it would be a very hard Conſtruction to hold, that 
the Bringing in is in itſelf Evidence of ſuch Intention. K 6 
- 10; And in the 1 & 2 P. & M. c. 11. the Uttering of counterfeit Mo- 
ney, brought from a + Realm, here by merchandizing and otherwiſe. 
is recited as Part of the Miſchief, which is by that Statute intended to be 
11. The uttering of counterfeit 2 brought into the Realm from a gta. 18. 
foreign Realm is not High Treaſon, unleſs it be uttered by the Perſon who 
brought it in; the bringing of it into the Realm being only made High 8 


—_ C 


« 


i 


(L) Df laying certain Officers. - 


U. BY the2s Be 3- Ul. F. c. 2. it is declared to be High Treaſon, If KEY 
& a Man flay the Chancellor, Treaſurer, or any Juſtice of our : 
Lord the King of the one Bench or of the other, a Juſtice in Eyre or of | 
« Aﬀize, and all other Juſtices aſſigned to hear and determine, being in 
© their Places doing their Offices.” | | 
2. The Conſtruction has been, that this Clauſe does not extend to any 3 Int. 18. 
Officers, except thoſe which are therein expreſsly mentioned. | * 17. 
2 | - 1 


: | | | P. . 41. 
3. It has been holden, that the wounding of one of the Officers men- jag. 78. 


tioned in this Clauſe, while he is in the Execution of his Office, is not FI. P. C. 15. 

High Treaſon, unleſs Death enſue. 1 0 1 Hawk, 
By the 7 Ann. c. 21. par. 8. it is enacted, „That if any Perſon P. C. 41- 

« ſhall, after the firſt Day of July, One thouſand ſeven hundred and nine, 

« ſlay any of the Lords of the Seſſion, or of the Lords of Juſticiary, fit- 

« ting in Judgment in the Exerciſe of their Office within Scotland, the 

. thereof ſkall be conſtrued, adjudged and taken to be High 


A 
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() Ot ertolling or maintaining the Power of 
1 he See o Rome. ons of 8 


i. NY th: 5 EI. e. 1. par. 2. it is enacted, That if any Perſon or 
« Perſons, inhabiting or reſident within this Realm, or within a 
* other Part of the Queens Dominions, after the firſt Day of April, One 
„ thouſand five hun and fixty-three, ſhall by Writing, Cyphering, 
Printing, Preaching or Teaching, adviſedly and wittingly extol, maintain 
or defend, the A ity, JuriliRion or ower, of the Biſhop of Rome, 
Vor. V. K « heretofore 


131- 


P. C. 2x. 


> 
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. R E. A 8 % N. 
a eretofore claim ub. or uſurped, calm, or 
9 TR 'Obey Fance; be 435 nete ch, open 


« Country under the” 7 7 
« or Act, adviſedly an a bd attribute 8 "Fuck Jann e Nori th 
8⁴ Tity "or Prebeminence, to the id 8 jeg of Rome Fo to any 9 the 
10 ine; within this Realm, or in "any the 5 Þ faite 30 8 at then 
| ſuch Perfon or Perſons, ſo offe ng, ſhall incur the Dangers 
| 4 Feakies Pains and Forfeiture, of the Statute of Premunire. EY 
2. And by par. 10. it is enacted, „ That if any ſuch Offender, aher 
% fuch ConyiQtion and Attainder 2 1s aforeſaid, do eftſoone commit, or 
«© do the ſaid, Offences, or any of them, i in Manner and Form zone, 
-4 and be thereof "duly convicted and attainted, he ſhall for the Tecopd Of: 
« fence forfeit and ſuffer as in Caſes of High Treaſon.” 3 
Dyer 44 3 1 "bas been holden, that if a Man Write à Book in Defence ft 
f Pope's Juriſdicion within this Realm, and afterwards publiſh it, be BR 
ONE ble to ehe 1 this Statute. J in PO 
" hid. It has been alſo holden, that if one Man, knowing the Purport of 
2 2 Book of, this Kind which was written beyond the 3 bring it over, 
and ſecretly ſell it, and another having read or heard the Contents there, 
| of, contend it, they are both liable to the Penalties of this Statute, 
Ibid, 5. But if a Man, who bas beard the Contentt of ſuch'a Book, do only 
5 buy and read it, he is not li: ble to the Penalties of this Statute. L 
Bay, a6. 6. A Defendant who had been convicted of an Offence againſt chis Sta- 
, Made 1 Cuſe tute, and had received Judgment for the fame, being aſked* by Manzvood, 


was. It was lolcen at a Mecting of the Mea that by this Anſyer 
a ſecond Time. 


7. But two of the Judges were of Opinion that theſe Words, which 
were ſpoken in Anſuer to a Queſtion put by the Chief Baron, did not 


: | 1 TO! | 


m—_ of refuling « a fecend Time to take the Dath 
of Supremacy, 


Y the 1 Fl, c. 1. par. 19. it is enacted, That every Soy 
oo Fed Bilbop, and every other Eccleſiaſtical N Officer and 
% Miniſter ; and every Temporal Judge, Juſtice, Mayor, and ever] 
a «ether I emporal Officer and Miniſter, and every other Perſon receiving 
3 « yuur Highneſs's Fee or Wages, within this Realm or any your High- 
„ neſs's Dominions, ſhall take the Oath of Supremacy therein ſet 
46 forth.“ 
2. By par. 20. it is „ enndeck 4 That if any ſuch Perſon ſhall obſtinately 
* refuſe to take the fame, he ſhall forfeit - during his Life eyery Spiritual 


* Office, which he hath ſolely at the Time of ſuch Refuſal,” 
« take Holy Orders, or who ſhall be promoted to any Degree of Learning, in 


* any. Univerſity, within this Realm or the Dominions to the ſame belong 
ing; all Schoolmaſters or Teachers of Children; all Benchers, 1 * 


* 


Chief Baron, whether be were fill of the ſame Opinion 2 Anſwered, that 


he betame guilty of adv'ſedly and wittingly main unng the Pope 's Poyer 


amount to a maintaining of he Pope's . e and ene 


Promotion, -Benefice and - Office, and every 'Femporal Promotion and 
| | 3 | 3. By the 5 El. c. 1. par. 5. it is enacted. That all Perſons, who hal 


Is Sry 


"# 
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« Utter P-rriſters and-Ancients, in any Houſe of Court; all principal Trea- 
« ſurers; and ſuch as be of the Grand Company of every Inn of Chancery; 
« all Attorneys; Prothonotaries and Philazers ; all Sheriffs, Eſcheators and 
« Feodaries; and all other . Perſons, which ſhall take upon them or be ad- 
« mitted to any Office in the Law; and all Officers and Miniſters of any - ; 
« Court whatſoever; and every of them: Shall take the Oath of Supre- 
« macyz ſet forth in the 1. El. c. 1. intituled, An Ad reſtoring to the Crown 
« the antient  Fariſdifion over the Eftate Eccleſiaſtical and Spiritual, ' 
« ond abohſhing ail foreign Powers repugnant to the" ſame, before he ſhall 
« be- admitted to take upon him to uſe, exerciſe, ſupply or occupy, any 
« ſuch Vocation, Office, Degree, Miniſtry, Room or Service, in the open 
« Court whereunto he ſhall belong; and if he ſhall not belong to any open 
« Court, then in an open Place before a convenient Aſſembly to witneſs 
«the ſame, and before ſuch Perſon or Perſons, as ſhall have Authority 
by common Uſe or otherwiſe, to admit ſuch Perſon to ſuch Voration, 
« Office, Degree, Miniſtry, Room or Service; or elſe before ſuch Perſon 
« or Perſons, as by the Queen's Highneſs, her Heirs or Sueceſſors, by Com- 
« miſſion under the Great Seal ſhall be named and aſligned.” 1 
4. By par. 6. it is enacted, , That every Archbiſhop and Biſhop ſhall 
« have Power to tender the ſaid Oath to every Spiritual and Eceletaſtical 
« Perſon within his Dioceſe.” 3s 1 50 
5. By par. 7-it is enacted, That the Lord Chancellor or Keeper of the 
« Great Seal for the Time being, ſhall and may, at all Times hereafter, di- 
rect a Commiſſion under the Great Seal to any Perſon or Perſons, giving 
*« them thereby Authority to tender the ſaid Oath to ſuch Perſon or Perſons, 
*« az by the ſaid Commiſſion the ſaid Commiſſioners ſhall be authoriſed to 
tender the ſame unto.” | 
6. By par. 8. it is enacted, “ That if any Perſon appointed or compella- 
* ble by this Act, or by the Act made in the ſaid firſt Year, to take the 
* ſaid Oath, to whom the-ſaid Oath by ſuch Commiſſion ſhall be appointed 
& to be tendered, ſhall at the Time of the ſaid Oath fo tendered refuſe 
to take the ſame, the Party ſo refuſing ſhall incur the Dangers, Penalties, 
* Pains and Forfeitures, of the Statute of Premunire.” ; ; 
7. And by par. 11. it is enacted, ** That if any of the ſaid Perſons do, 
* after the Space of three Months after the firſt Tender of the - ſaid Oath, 
* the ſecond Time refuſe to take the ſame, in Form aforeſaid to be ten- 
* dered, every ſuch Offender ſhall for the ſame ſecond "Offence ſuffer the 
f — Judgment and Execution, as is uſed in Caſes of High 
* Lreaſon.” | BEES 
8. But by par. 17. it is provided, © That this Act ſhall not extend to 
ry; wy Temporal Perſon above the Degree of a Baron to take the 
ath,” | 8 
9. And by par, 20. it is provided, That no Perſon ſhall be compelled, 
dy Virtue of this Act, to take the ſaid Oath at the ſecond Time ok ten- 
* dering the ſame, except the ſame Perſon ſhall be an Eccleſiaſtical Perſon, 
* that ſhall-have Charge, Cure or Office in che Church, or any Office or 
* Miyiltry in any Eccleſiaſtical Court of this Realm; or ſuch Perſon as ? 
ſhall wilfully refuſe to obſerve the Orders and Rites for Divine Service, 
* that be authoriſed to be uſed and obſerved in the Church of England, after 
* that he ſhall be publickly admonithed by the Ordinary, or ſome of his 
Officers for Eccleſiaſtical Caſes, to keep and obſerve the fame ; or ſuch 
* Perſon as ſhall openly and adviſedly deprave by Words, Writings or open 
Facts, any of the Rites and Ceremonies authorized to be uſed in the 4 
Church of | England: or ſuch Perſon as ſhall ſay or hear the je ivate 

Maſs prohibited by the Laws of this Realm.“ 1 

10. By the 1 V. ts M. ft. 1. c. 8. par. 2. all former Statutes, ſo far as 
concern the Oath of Supremacy, are repealed, and the ſaid Oath is 


K 3 - | 11. But 


* 


5 
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4 11. But by par. 2. it is enacted, . That all Perſons (other than fuck 
6 concerning whom Proviſion ſhall be made in this Act, or in any other Ad 
of this Seſſion of Parliament) who ſhall hereafter be admitted into am 
«, Office or Employment, Eccleſiaſtical or Civil, or come into any capacity, 
& in Reſpect or by Reaſon whereof they ſhould have been obliged, by any 
« Statute, to take the ſaid abrogated Oath, ſhall take the Oaths by thy 
« Act required to be taken, in ſuch Manner, at ſuch Times, before ſuch WA — 
“ Perſons, and in ſuch Courts and Places, as they ought to have taken the 
« ſaid Oath in Caſe the ſame had not been abrogated: And that every ſuch 
« Perſon, who ſhall negle& or refuſe) to take the ſame ſhall incur and be 
& liable to the ſame Penalties, Forfeitures, Diſabilities and Incapacities, u 

8 6. by any ſuch Statute were appointed for or upon Neglect or Refuſal u 

3 take the ſaid Oath.” | i 8 
12. By this Statute every Perſon, who was before obliged to take 
the Oath of Supremacy, is obliged to take the Oaths by this Act appointed Le 
to be taken; and is in Caſe of Refuſal, rendered liable to the ſame Penalia WM- 
Forfeitures, Diſabilities and Incapacitiet, as he was before liable to, for 


Y refuſing to take the Oath of ge ie Lo « t; 
13. But as it is not ſaid, that he ſhall ſuffer the ſame Pains, J and fi 
Execution, as is uſed in Caſes of High Treaſon, which are the Words « R 
the 5 Eliz. cap. 1. or that he ſhall ſuffer as in Caſes of High Treaſon 1 
which are the Words generally made Uſe of in Statutes making Offence Fr 
High Treaſon, it may be fairly inferred, that the refuſing a ſecond. Time 8 
3 to take the Oath of N e has not, ſince the making of the 1 V. U « & 
M. ff. 1. c. 8. been High Treaſon. 5 8 55 e ee e, * 
| 14. It is moreover provided by the 5 El. c. 2. par. 10. * That thy fh 
% Act, or any Thing therein contained, or any Attainder to be had by 
„ Virtue of this AQ, ſhall not extend to make any Corruption of Blood, M 
the diſinheriting of any Heir, Forfeiture of Dower, nor to the Prejudice * 
of the Right or Title of any Perſon or Perſons, other than the Right ut P, 
„ Title of the Offender or Offenders, during his or their natural Lins fh 
14 ; 6 onl "I is" | ; : | £ 
w | I 4 But there is not ſuch a Proviſion in the 1 V. M. If. 1. cap. 8. x 
16. The Conſequence would be, that, if a ſecond Refuſal to take the T 
| Oo by the latter Act required to be taken in Lieu of the abrogated Oath 
of Supremacy were at this Day High Treaſon, the Puniſhment of fuck be 
Offence would be more ſevere than it was before the making of the h: 
1 V. & M. ft. 1. c. 8. which is contrary to the Spirit of that Statute, ul g. 
of the Time in which it was made. THOR lis ty 
405 TS £3% X | Alles 
h : 4's Pa 2 igt 
1 
s | 1. 
, 6 e . fl ; wil 
; '(O) Df putting a Popiſh Bull in Ure. 


1. NV the 13 Ela. c. 2. por. z. it is enacted, „That if any Perl 
* ſhall obtain from the Biſhop of Rome, or any of his Succeſſon, Wl Ot 
any Bull, Writing or Inſtrument ; or ſhall publiſh or put in Ure any ſuch ot 
« Bull, Writing or Inſtrument ; that every ſuch Offence ſhall be deems 
« and adjudged to be High Treaſan.” | / | 
2. By the ſame par. it is enated, * That the Procurers, Abettor ul 
« Counſellors, to the committing of the ſaid Offences, ſhall ſuffer 1 * 
« Caſes of High Treaſon.” _ e 


by ” 1 4 0 
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. And by par. 4. it is enscted, © That every Aider, Comforter or 
10 r any Offender againft this AQ, after the committing of 
« 'any of the ſaid Offences, ſhall incur the Pains and Penalties of the Sta- 


1 


dt. 


Y F 
6 


2) Of reconciling any Perſon, or being retontiled, 
) ©f reconciling any Perton, or being reconciled 


- 


\ 
K BY the 23 Elia. c. 1, par. 1. after reciting that ſince the Statute 
made in the thirteenth Year of the Reign of the Queen, for prevent- 
ing the putting of Popiſh Bulls in Ure, divers evil- affected Perſons have 
practiſed other Means than by Bulls, to withdraw the Queen's Subjects 
from their natural Obedience to her Majeſty, to obey the uſurped Authority 
ff the See of Rome, it is enacted, That if any Perſon ſhall have or pretend 
« to have Power, or ſhall by any Means put in Practice, to abſolve, per- XL 
ſuade or withdraw, any of the Queen's Subjects, or any within her , 
Realms, from their natural Obedience to her Majeſty; or to withdraw 
any of them, for that Intent, from the Religion now eſtabliſhed to the 
Romiſh Religion; or to move any of them, to promiſe any Obedience to 
any pretended” Authority of the See of Rome, or of any other Prince; 
State or Potentate, to be had or uſed within her Dominions 3 or ſhall do 
* any overt AR, for that Intent or Purpoſe; that then every ſuch Perſon 
ſhall ſuffer as in Caſes of High Treaſon.” . rh on: 
2. And by the ſame par. it is enacted © That if any Perſon ſhall by any 8 
Means be willingly abſolved or withdrawn as aforeſaid, or willingly be 5 
* reconciled, or ſhall promiſe any Obedience to ſuch pretended Authority, | 
Prince, Stare or Potentate, as is aforeſaid, that then every ſuch Perſon ' 
ſhall ſuffer as in Caſes of High Treaſon.” BY 3 
1 By the ſame par. it is enacted, #* That the Procurers and Coun- 
_— unto any of theſe Offences. ſhall ſuffer as in Caſes of High 
realon,” _ 8 5 5 N * 
4 And by par. 3. it is enacted, * That any Perſon, who ſhall wittingly " 
be Aider or Maintainer of any Perſon ſo offending, knowing the ſame, 
ſhall ſuffer as in Caſes of Miſpriſion of High 'Treaſon,” E 
5. It has been holden, that the bare pretending to abſolve a Subject from g,y 3. pl p. 
us natural Allegiance, without an actual perſuading him to withdraw the Campion's 
ame; and that the actual perſuading of a Subject to withdraw his natural Caſc. 
Allegiance, without pretending to a Power of abſolving him, are both 
igh Treafons within the Meaning of this Statute, 
6. By the 3 Fa. 1 cap. 4. par. 22. it is enacted, © That if any Perſon 
ſhall, either upon the Seas or beyond the Seas, or in any other Place 
within the Dominions of the King's Majeſty, his Heirs or Succefſors, | 
put in Practice to abſolve, perſuade or withdraw any of the Subjects of 
the King's Majeſty, or of his Heirs and Succeſſors, from their natural 
Obedience to his Majeſty, his Heirs or Succeſſors ; or to reconcile them 
to the See of Romez or to move them, or any of them, to, promiſe- 
ence to any pretended © Authority of the See of Rome, or to any k 
other Prince, State or Potentate 3 that then every ſych Perſon ſhall 
luffer as in Caſes of High Treaſon.” ge | 


r 
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7. And by par. 23. it is enacted, « That if any ſuch Perſon as aforeſad 
e ſhall be, either upon the Sea or beyond the Seas, or in any other Place, 


« within the Dominions of the King's Majeſty, his Heirs or Succeſſon, 
« willingly' abſolved, or withdrawn, as aforeſaid; or- willingly reconciled; 
« or ſhall promiſe Obedience to any ſuch pretended Authority, Prince, 
1 State, or Potentate; that every ſuch Perſon ſhall ſuffer as in Caſes df 
« High Treafon.” . | 

8. But by par. 24. it is provided, © That this laſt Clauſe ſhall not extend 
to any Perſon whatſocver, who ſhall be reconciled to the See of Rom 
« as aforeſaid (for and touching the Point of being, reconciled only) that 
« ſhall return into this Realm, and within fix Days after ſuch Return, 
e before the Biſhop of the Dioceſe, or two Juſtices of the Peace jointly 
44 or ſeverally of the County where he ſhall arrive, ſubmit himſelf to 
de his Majeſty and his Laws; and take the Oath of Supremacy; ſet forth 
« by an Act made in the fiſt Year of the 1 of the late Queen 
& Elizabeth, and alſo the Oath of Allegiance before ſet forth in this 
ce Act.“ f a f 

9. By the 1 W. & M. dat. f. cap. 8. par. 2. All Statutes, ſo far as the 
concern the Oath of Supremacy, are repealed, and the ſaid Oath i 
abrogated. | fe 

10. A Perſon who has been reconciled to the See of Rome, is by the 
Abrogation of the Oath of Supremacy ſet forth by the Act made in the fir 
Year of Queen £lizabeth, prevented from, complying literally with the 
Terms of the Proviſo contained in the 3 Fa, 1. c. 4. par. 44. 

11. There could ſcarce have been a Doubt, that the taking of the Oaths, 
required by the 1 W. & M. ft. 5. c. 8. to be taken in the Room of the 
Oaths of Supremacy thereby abrogated, would at this Day, anſwer ever 
Purpyſe, which the taking of the abrogated Oath would heretofore have 
done. | 
112. Nut to remove all Poſſibility of Doubt as to this Matter, it is by the 
1 V. & M. ft. 1. c. 8. par. 4. enaQted, * That all Perſons (other than 
& ſuch concerning whom Proviſion ſhall be made in this Act, or in any other 
« AQ' of this Seſſion of Parliament) who ſhall hereafter come into 
« any Capacity, in Reſpe& or by Reaſon whereof they would have been 
„ .obhged by the ſaid Statutes to take the ſaid abrogated Oath, ſhall take 
« the Oaths required by this Act to be taken, ray 3) Manner, at ſuch 
„ Times, before ſuch Perſons, and in ſuch. Places, as they ought to 
% have taken the faie abrogated Oath, in Caſe the ſame had not bees 
«4 abrogated.” | PER 


. 


— nn 


(Ot receiving Popich Orders or Education, 
I. Y the'27 Fliz. cap. 2. far. z. it is enacted, . That it ſhall not be 
s % lawful for any Jeſuit, Seminary Prieſt or other Prieſt, Deaco! 
* or Religious or Eccleſiaſtical Perſon whatſoever, being born within thi 
Realm or any other her Highneſs's Dominions, hercafter to be made, 
i ordained or profeſſed, by any Authority or Juriſdiction derived, chab 
6 3 ah or pretended, from the See of Rome, by or of what Name, Title 
* or Degree, ſoever the ſame ſhall be called or known, to come into, be 
* or remain, in any Part of this Realm or any other her Highneſs's Dom- 


e nivns, other than in ſuch ſpecial Caſes, and upon ſuch ſpecial Occaſion 


«6 onlr, 


* 


"RY AS DO @ (9) * 
is only, ind for ſuch Time only, as is expreſſed in this Act; and if he do, 
« that then every Perſon ſo offending ſhall ſuffer as in Caſes of High 


- 


Fre e . fas 
2. But by par. 10. it is proyided, “ That this Act ſhall not extend to 


« any ſuch Religious or Ecelefialtical Perſon before mentioned, as ſhall 
« within three Days after he ſhall come into this Realm, or any other her 


« Highneſs's Dominions, ſubmit himſelf to ſome Archbiſhop or nan of 


« this Realm, or to ſome Juſtice of the Peace within the County where 
« lie ſhall arrive and land, and do thereupon truly and fincerely, before 
« the ſame Archbiſhop, Biſhop or Juſtice of the Peace, take the Oath of 
« Supremacy ſet forth in an Act made in the firſt Year of ber Highneſs's 
« Reign, and by Writing under his Hand confeſs and acknowledge, and 
© from thenceforth continue, his due Obedience to her Majeſty's Laws, 
« Statutes and Ordinances, made or to be made in Cauſes of Religion” 

3. It is however, by par. 16. provided, © That if any Perſon, ſubmit- 


« ting himſelf as aforeſaid, do at any Time, within the Space of ten Years | | 


« after ſuch Submiſſion, come within ten Mil-s of ſuch Place where her 
« Majeſty ſhall be, without ſpecial Licence from her Majeſty in Writing 
under her Hand; that then ſuch Perſon ſhall take no Benefit of his ſaid 
© guhmiſſion, but the ſame ſhall be void.“ | 


4. It has been holden that if a Perſon, who comes within the Deſerip- Raym. 377. 


tion of this Statute, being in a Ship with Deſign to go to Ireland, be driven 
by a Storm into Eagland and immediately apprehended, he is not guilty of 
High Treaſon ; for his Deſign was to go into Ireland; and ſuch Perſon can 
never be ſaid to come into, be or remain, in England within the 


* 


Meaning of this Statute; becauſe it happened, that be was forced into 


England by the Act of God, and was againſt his Will detained there as a 
Priſoner. | 4 

« Majelty's Subjects, not being ſuch a Religious or Eccleſiaſtical Perſon s 
is in this Act before mentioned, who hereafter ſhall be of or brought up 
« in any College of Jeſuits or Semmary already erected and ordained, or 
« hereafter to be erected and ordained, in the Parts beyond the Seas, or 
out of this Realm in any foreign Parts, ſhall not, within ſix Months 


« next after Proclamation made in that Behalf in the City of London under 


the Great Seal of England, return into this Realm, and within two 
« Days next after ſuch Return, before the Biſhop of the Dioceſe or two 
© Juſtices of the Peace of the County where he ſhall arrive, ſubmit him- 
* ſelf to her Majeſty and her Laws, and take, the Oath of Supremacy ſet 
« forth in an Act made in the firſt Year of her Reign; that then every 
« ſuch Perſon, who ſhall otherwife return, come into, or be in this 
Realm, or any other her Highneſs's Dominions, for ſuch Offenee of 
* returning into, or being in the Realm, or any other her Highneſs's Do- 
% minions, without Submiſſion as aforeſaid, ſhall ſuffer as in Caſes of 
« High Treaſon.” LY 

6. By the 1 IV. & M. flat. 1. cap. 8. All Statutes, ſo far as they con- 
_— Oath of Supremacy, are repealed, and the ſaid Oath is abro- 
gated. 


Occuhan's 
Caſe. 
1Hawk.45. 


5. By the 23 Ek. cap. 2. pur. 5. it is enacted, „ That if any of her 


7. But as it has been before obſerved, in the Caſe of being reconciled to Ante, p. 136 


the See of Rome, the taking of the Oaths, required by the 1 . & M. 
fat. 1. cap. 8. to be taken in Lieu of the Oaths of Supremacy and Alle- 
giance therereby abrogated, does at this Day anſwer every Purpoſe, which 
the taking the Oath of Supremacy would heretofore have done. | 


(R) Of 


13 
F 
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of High Treaſon.” 


oak! hc. * 1 . * 
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(R) Ot denping the Power of Parliament to lim 
e the Sucte on of the Crown, nit 


1. NY the 6 Anh, cap. 7. par. 1. it is enacted, „ That if any Perſon 
| « or Perſons ſhall maliciouſly, adviſedly and directly, by Writing 
« of Printing, maintain and affirm, that the Kings or Queens of thi 
Realm, with and by the Authority of Parliament, are not able to 
« make Laws and Statutes, of ſufficient Force and Validity to limit and 


(1 


« bind the Crown, and the Deſcent, Limitation, Inheritance and Govem- 5 g 
« ment thereof ; every. ſuch Perſon. or Perſons ſhall ſuffer as in Caſes dc I. 
High Treaſon.” ; 64 
| | « t 
* | ö — 4 
: | ; Br | « ] 
(S) Df affirming that a Perſon, not in the Sut⸗ 7 
tkeſlion as by Law eſtabliſhed, hath any Right 1 
to the Crown. ö 
r. DY ch 6. Ann. cap. 7. par. 1. it is enacted, That if any Perſon er 
« Perſons ſhall maliciouſly, adviſedly and directly, by Writing or 
Printing, maintain and affirm that our Sovereign Lady the Queen, i 
„ not the awful or rightful Queen of theſe Realms; or that the pretended (U 
Prince of Wales, who now ſtiles himſelf King of Great Britain, or King 
« of England by the Name of Jamer the Third, or King of Scotland by the 
« Name of Famer the Eighth, hath any Right or Title to the Crown of 
„ theſe Realms, or that any other Perſon or Perſons hath or have any '] 
% Right or Title to the ſame, otherwiſe than according to an Act of Par. 
« lament, made in England in the firſt Year of the Reign of their late * h 
« Majeſties King William and h Mary of ever bleſſed and glorious 0 
« Memory, intituled, An A? declaring the Rights and Liberties of the 751 
Fubject, and ſettling the Succeſſion of the Crown ; and one other Act, v2 
« made in England in the twelfth Year of the Reign of his ſaid late Mx 9M 
« jeſty King William the Third, intituled, An Adi for the further Limita- * {a 
« tion of the Crown, and better ſecuring the Rights and Liberties of the : L 
*« Subje& ; and the Acts lately made in England and S.otland mutually for = 


* the Union of the Kingdoms; every ſuch, Perſon ſhall ſuffer as in Caſe 


n o N. 


(1) Of endegvouring to hinder the Perlon, nert in 
e Succeſſion as by Law eſtabliched, from ſuc⸗ 
ceeding to the Crown. g 


Dv the 1 4m. fot 2. cap. 17. par. 3. it is matted, « That if any 

B « Perſon or Perſons ſhall endeavour to deprive or hinder any Perſon, 
« who ſhall be next in Succeſſion to the Crown, according to the Limi- 
« tations.in an Act, intituled, An Ad declaring the Rights and Liberties of 
« the Subject, and ſettling the Succeſſion of the Crown ; and according to one 
« other AQ intituled, An Ad for the further Limitation of the Crawn, and 
« better ſecuring the Rights and Liberties of the Subje, fromucceeding after 
« the Deceaſe of her Majeſty to the Imperial Crown of this Realm, and 
the Dominions and Territories thereunto belonging, according to the 
« Limitations in the before mentioned Acts; and the ſame maliciouſly, 
« adviſedly and directly, ſhall attempt by any overt Act or Deed, every 
« ſuch Offence ſhall be adjudged High Treaſon.” 


(V) Of correſponding with the Pretender, or one 
| * nj 0 his ons. ; 


BR" the 13 V. 3. cap. 3. it is enaQed, © That if any of the Subjects 
« of the Crown of England, ſhall, within this Realm or without, 
hold, entertain or keep, any Intelligence or Correſpondence, in Perſon, 
« or by Letters, Meſſages or otherwiſe, with the pretended Prince of 
«* Wales, or with any Perſon or Perſons employed by him, knowing ſuch 
« Perſon to be ſo employed; or ſhall by Bill of Exchange, or otherwiſe, 
« remit or pay any Sum or Sums of Money for the Uſe or Service of the 
« ſaid pretended Prince of Wales, knowing ſuch Money to be for ſuch 
« Uſe or Service; ſuch Perſon ſo offending ſhall be x Ap deemed and 
«* adjudged to be guilty of High Treaſon.” ; 

2. By the 17 Geo. 2. cap. 39. par. 1. after reciting, that the eldeſt San 
of the Pretender is lately arrived in the French Dominions, and hath been 
received and encouraged by the French King, it is enacted, That if any 
© of the Subjects of the Crown of Great Britain ſhall, within this Realm 
* or without, hold, entertain or keep, any Intelligence or Correſpondence, 
in Perſon, or by Letters, Meſſages or otherwiſe, with the eldeſt or any 
other Son or Sons of the ſaid Pretender, or with either or any of them, 
* or with any Perſon or Perſons employed by the ſaid eldeſt, or other Son 
* or Sons of the ſaid Pretender, or by either or any of them, knowing ſuch 
* Perſon to be ſo employed; or ſhall by Bill of Exchange, or otherwiſe, 
* remit or pay any Sum or Sums of Money for the Uſe or Service of the 
* ſaid eldeſt, or other Son or Sons of the ſaid Pretender, or of either br - 


« of them, knowing ſuch Money to be for ſuch Uſe or Service; ſuc 
*« Perſon ſo offending ſhall be taken, deemed and adjudged, to be guilty of 


c Df. 


* High Treaſon.” 
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) Of corre 
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4 General, Lieutenant-General or Chief Commander, that then ever 


3 Inſt. 20. 


1 Hawk. 


P. C. 87, 
88. 


Plowd. 86. 
3_Inſt. 12, 
81. 

18 Eliz. 


6. I. L 1. 


T R R AS N. 


* 
: 


ponding or treating with a Rebel v 
n ĩ¾ K 


1.DY the 2 & 2 Ann. cab. 20. par. 34. after reciting, that there is not 
| B any eff: Qua Provifion 255 or the Government of her Majeſty 
Land Forces out of the Realm of England and Ireland, it is. enactel, 
* That if any Officer or Soldier in her Majeſty's Army ſhall, either upon 
„ Land out of England, or upon the Sea, hold Correſpondence with any 
Rebel or Enemy of her Majeſty, or give them Advice aan 
either by Letters, Meſſages, Signs or Tokens, or in any Way whatſoever, 
& or ſhall treat with ſuch Rebels or Enemies, or enter into any Cond. 
&« tion with them, without her Majeſty's Licence, or Licence of the 


« Perſon ſo offending ſhall ſuffer as in Cafes of High Treaſon.” 


(X) Ok Petit Treaſon in the general, 


I. IVERS Offences were heretofore Petit Treaſon, which are not {6 
at this Day; as Piracy by a Subject; a Diſcovery of the King's 
Counſel by one of the Grand Jurors ; an Attempt by a Wife to kill her 
Huſband, | | . 
2. By the 25 Ed. 3. flat. 5. cap. 2. after declaring the ſlaying af t, 
Maſter by his Servant, the ſlaying of a Huſband by his Wife, aud the 
ſlaying of a Prelate by an Eeclefiaſtic,, who oweth Faith and Obedience 
to the Prelate, to be I reaſous, it is declared, That becauſe many cther 
& Caſes of the like Treaſon may happen in Time te come, which a Mat 
* cannot think of or declare at preſent, if any other Caſe, ſuppoſed to be 
* Treaſon, which is not ſpecified above, doth hereafter happen before any 
one of the Juſtices, ſuch Juſtice ſhall not ptoceed to Judgment of I reaſon, 
until the Cafe be laid before the King in Parliament, and it is declared, 
« whether it ought to be adjudged a ] reaſon or other Felony.” 
3. It does. not appear, that any Offence was, in Conſequence of the 
Power given by this Clauſe, declared in Parliament to be Petit Treaſon. 
4. And by the 1 Mar. fat. 1. cap. 1. par. 3. it is enacted, « That no 
% AQ or Offence ſhall be taken; had, deemed or adjudged, to be Petit 
« "Treaſon, but only ſuch as be declared and expreſſed to be Petit Treaſon, 
„in or by the AQ of Parliament, made in the twenty-fifth Year of the 
« Reign of the moſt noble King of famous Memory Edward the 'Third, 
*« touching or concerning Treaſons or the Declarations of Treaſons.“ 
5. As no Offence has been by any Statute ſubſequent to the 1 M. J. l 
c. 1. made Petit Treaſon, it follows, that no Offence is at this Day Petit 
Treaſon, unleſs it be one of thoſe, which is by the 25 Ed. 3. ft. F. cap. 1. 
declared to be ſo.” | K | aces true ; 
6. No Offence is to be adjudged Petit Treaſon, unleſs'it be cleatly and 
without Argiiment or Inference within the Meaning of the 25 Za. 4 J. 5 


c. 2. for a'Statute declaring an Offence to be Treaſon ought not to be en- 
tended by Equity. 
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As Petit Treaſon implies Murder, it follows, that if the Killing of a H. P.C. 24 - 


Maſter, Huſband or Prelate be not attended with ſuch | Circumſtances, 1 Hawk. 
2s would have made it Murder in the Caſe of killing any other Perſon, the p. O. 88. 


Offence is not Petit Treaſon :. | | | | 
8. If upon an Indictment, for Petit Treaſon the killing appear to have 


1H. H. P. C. 


been upon ſuch ſudden Provocation, that the Offence would, in Caſe the ; 8. 


Elling had been by a Stranger to the Perſon killed, have amounted only 
to Manſlaughter, the Jury may find the Offender guilty of Manſlaughter 
only. a . | 
: There may be an Aeceſſary, either before or after the Fact in Petit 
Treaſon. | | 

10. At the Common Law an Acceſſary to Petit "Treaſon, either before 
or after the Fact, was intitled to the Benefit of the Clergy. > 


3 Inſt. 20, 
21, 138. 


11. But by the 4 & 5 Phil. & Mar. cap. 4. par. 1. the Benefit of the 


Clagy is taken away from an Acceſſary before the Fact, it being thereby 
enacted, * That if ay Perſon ſhall maliciouſly command, hire or counſel, 
« any Perſon to commit any Petit Treaſon, every ſuch Offender ſhall not 
« have the Benefit of Clergy.” | | | 

12. The Diſtinction of 1 High and Petit Treaſon did never exiſt in the 
Law of Scotland: For every Offence, which was by the Law of England 
Petit Treaſon, was by the Law of Scotland Treaſon. 

13, At this Day an Offence, which is in Ergland Petit Treaſon, is in 
Scotland only a capital Offence ; It being by the 7 Aan. cap 21. par. 7. 
enacted, © That Murder under Truſt, which was by the Law of Scotland 
« Treaſon, ſhall for the Time to come be only adjudged and deemed to 
be capital Offence,” ? | 


(J) Df flaping a husband by his Mike. 


„When a ſlayeth her Huſband.”  - 


1. IT is by the wa, Ed. 3. flat. 117 cap. 2. declared to be Petit Treaſon, 
ite u 


2. If A. who is married to B. do, during the Life of B. marry C. the rH.HP.C; 
latter Woman, although ſhe be to ſome . Purpoſes a Wife de facto, is not a 381. 


Wife within the Meaning of this Statute; becauſe the ſecond Marriage 
was iþſo fafo void. 


3- If a Woman, after having been divorced Cauſa adulterii vel [evitie, Ibid 


murder the Man from whom ſhe is divorced, this is Petit Treaſon ; For, 
as a Divorce for either of theſe Cauſes does not diſſolve the Marriage, ſhe 
continues to be a Wife. | ; | 


4 But a Woman, who has been divorced Cauſa conſanguinitatis vel præ- 


contraFus, cannot be guilty of Petit Treaſon : Becauſe the Marriage is diſ- 
ſolred by a Divorce for either of theſe Cauſes. | 


Ibid. 


5. If a Wife and a Stranger are both Principals in the Murder of her 3 Iuſt. a0. 


Huſband, the Wife is guilty of Petit Treaſon; but the Stranger is only 
guilty of Murder. ; 

6. If a Wife, who has procured a Stranger to murder her Huſband, 
be by Agreement with the Stranger. in the Houſe wherein-the Murder is 
committed, the Wife, although ſhe were not in the Room at the Time 
of committing. it, is gui ty of Petit Treaſon: For as the Stranger is in 
ſuch Caſe encouraged, by the Expectation of having her 1 

| nce 


# * 


H. P. C. 25. 
1 Hawk 
P. C. 88. 


Moor 91. 

H. P. C. 25. 
1 Hawk. 
P. C. 88. 


7 


we. SL © 4 & & 

© Aﬀſtance in Caſe the ſame ſhoyld' be wanted, to commit the Murder, ſhe 

is in Judgment of Law'as much a Principal, as if ſhe ſtood by with z 
Weapon in her Hand ready to aſſiſt. 3. | e 

3 Inſt. 20. . If a Wife have procured a Servant to murder his Maſter, ſhe, al. 

H-P. C: 25: though the Fact be perpetrated in her Abſence, is an Acceſſary to Petit 
1 Hawk. r 8 5 2 | | 

F. C. 88. Frealon: | ” | 


l 


z Inſt. 20, 8. But ifa Wife, who has procured a Stranger to murder her 'Huſhand, 
1.39» be abſent when the Fact is perpetrated, ſhe is only an Acceſſary, to Mur. 
H. P. C 24, der: For the Principal is only guilty of Murder; and the Maxim is, that 
1. Hp. eaferiu ſeguitur Naturam ſui Principalis. | * 


. P. GG 88. | | 
+ Hawk. 9. If a Wife murder her Huſband by the Procurement of à Stranger, 
P. C. 88. the Stranger is an Acceſſary to Petit Treaſon. 1 


i. 
* Y 0 


(2) Ok laying a Maſter by his Servant. 


* the 25 Ed. 3. flat. 5. cap. 2. it is declared to be Petit Treaſon; = 
„% When a Servant flayeth his Maſter.” 5 : p 
31 ee The Murder of his Miſtreſs, or of his Maſter's Wife, bya Servant, far 
Plowd. 86. has been adjudged Petit Treaſon; for although neither of theſe Caſes is by 
1 Hawk. within the E of the Statute, both of them are clearly within the Pu 
P. C. 88. Meaning thereof; inaſmuch as the Word Maſter fignifies any Perſon, to 15 
5 whom another ſtands related as Servant. : * 
tt $6. 3 If a Child murder his Father or Mother, this, although it be a much 


3 Inſt. 20, more heinous Offence, is not Petit Treaſon: Becauſe it is not a Caſe pro- 

22, 23, vided againſt by this Clauſe; and the Judges are reſtrained by another 

H. P. C. 24. Clauſe in the 25 Ed. 3. fl. 5. cap. 2. from interpreting this Statute a ſimul, 
| - 8 ar a Minore ad Majus. . 


3 Inft. 20 4. But if a Child, who ſerves his Father or Mother for Meat, Drink, 
H.P. C. 24. Clothes or Wages, murder his Father or Mother, this is Petit Treaſon; 
x Hawk. for ſuch Child is to be conſidered as a Servant. | 


P. C. 87. 


Bro. Coro. . 5: A Servant, after having quitted his Service a Year, murdered the 
116. Perſon who had been his Maſter. This was adjudged to be Petit Treaſon ; | 
Plowd 206. becauſe it appeared, that the Murder was in Conſequence of Malice con- 


2 20. ceived againſt the Maſter, while the Servant was in his Service. 
P. C. 21. | 
1 Hawk. p p 
p. C. 88. 


' 6. It has been already ſhewn, in treating. of that Species of Petit Trea- 
ſon which conſiſts in the ſlaying of a Huſband by his Wife, in what Caſes 
the Wife is a Principal in, or an Acceſſary to, Petit Treaſon, or a Principal 
in, or an Acceſſory to, Murder. | | 

7. It is in this Place ſufficient to ſay, without repeating what is there 
ſaid, that any Circumſtance, which would in the Caſe of ſlaying a Huſband 
by his Wife have made her ſo, does in the Caſe of ſlaying a Maſter by bu 


| Servant make the Servant a Principal in, or an Acce to, Petit 'Treaſon, 
or a Principality, or an Acceffary to, Murder. n 


Ee (Aa) Df 


3 1 R E 1 62 0 N. 
An) Of deen a Prelate by an Ercleſlaſtick, 

b who cow Faith and. Obedience to the Pre- 
late. z ? 25 N 


1. U the 25 Ed. 3. flat. 5. cap. 2. it is declared to be Petit Treaſon, 

43 « When a Man, ſecular or religious, flayeth his Prelate, to whom 
« he oweth Faith and Obedience.” : hs 

2. If an Eccleſiaſtick, who enjoys a Benefice in the Dioceſe of A. within 1 H. H.P. C. 
the Province of B. murder the Archbiſhop of the Province of B. this, 381. 
although the Archbiſhop be not the immediate Superior of ſuch Eccleſi- 
aſtick, ſeems to be Petit Treaſon. | 

3. If an Eccleſiaſtick hold two Benefices in two Dioceſes, it is Petit Ibid. 
Treaſon to murder the Biſhop of either Dioceſe ; becauſe a canonical Obe- 
dience is due to the Biſhop of both Dioceſes. | | 

4. It is laid down, that if an Eceleſiaſtick flay the Biſhop who ordained Ibid. 
him, this is Petit Treaſon, although 'he do not enjoy a Benefice or Cure 
of Souls within the Dioceſe of ſuch Biſhop ; 3 he promiſed at his 
Ordination a canonical Obedience to him. | 
F. It has been already ſhewn, in treating of that Species of Petit Treaſon 
which conſiſts in the laying of a Huſband by his Wife, in what Caſes 
the Wife is a Principal in, or an Acceſſary to, Petit Treaſon, or a Principal 
in, or an Acceſſary to, Murder. | f 1 | 

6. It is in this Place ſufficient to ſay, without repeating what is there 
faid, that any Circumſtance, which would in the Caſe of flaying a Huſband 
by his Wife have made her ſo, does in the Caſe of ſlaying a Maes by an 
Eeclefiaſtick who owes Faith and Obedience to him, make the Ecclefialtick 
a Principal in, or an Acceſſary to, Petit Treaſon, or a Principal in, or an 
Acceſſary to, Murder. | 


* 


— 


(Bb) Df the Jndittment of Treaſon. 


g #- is in the general true, that Grand Jurors can only inquire of H. P. C. 
ſuch Offences, as ſhall ariſe within the County for which they are 204. 
returned, | 


2. But by the 28 Hen. 8. cap. 1 5. par. 1. it is enacted, That all Trea- 
« ſons, hereafter to be committed in or upon the Sea, or in any Place 


* where the Admiral or Admirals have or pretend to have Juriſdiction, 
* ſhall be inquired of in ſuch Shires and Places in the Realm, as ſhall be 
« limitted by the King's Commiſſion to be directed for the ſame, in like 
* Form and Condition as if any ſuch Offence had been committed in or 
* upon the Land.“ | 
3. At the Common Law Treaſon committed out of the Realm could H P.C.r;. 
only be inquired of in the County where the Offender had Land. my 
+ But by the 35 Hen. 8. cap. 2. par., 1. it is enacted, "That all Trea- 
* ſons, hereafter committed by any Perſon or Perſons out of this Realm 
* of England, ſhall be from henceforth inquired of before the King's Juſ- 
— ; * 44 tices 
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« tices of his Bench for Pleas to be holden before himſelf, by good and 
« lawful Men of the ſame Shire where the ſaid Bench ſhall fit; or elſe 
« hefore ſuch Commiſſioners, and in ſuch Shire of the Realm as ſhall be 
« aſſigned by the King's Majeſty's Commiſſion, and by good and lawful 
„ Men of the ſame Shire; in like Manner and Form to all Intents and 
« Purpoſes, as if ſuch Treaſons had been committed within the ſame 
« Shire where they ſhall be ſo inquired of.” 5 
5. The Conſtruc ion ſeems to have been, that this Act extends only to 
ſuch Offences, as were at the Time of making it Treaſon; for in diver, 
- ſubſequent Statutes, by which other Offences are made Treaſons, there 
is a Proviſion for the Caſe of their having been committed out of the 
[re 13-23 Kealm, be: 2 , j 8-309 752 * 18 f i : 
x7: By be. 13 W. 3. cap. 3. par. 43. it is enacted, That where any of 
% the Offences by this Statute made High T reaſons, ſhall be committed out 
' - of this Realm, the ſame may be inquired of in any County of this 
« Kingdom of England.” | INES 
5 By the 2 & 3 Aun. cap. 20. par. 36. it is enated, ** That all the 
« Offences, by this Statute made High T reaſons, which ſh4l be committed 
« upon Land out of England, or upon the Sea, may be inquired of, in the 
Court of Queen's Bench, by good and lawful Men of the ſame County 
„ where the laid Court ſhall fit; or before ſuch Commiſſioners, and in 
« ſuch County of this Realm, as ſhall be aſſigned by the Queen's Majeſty, 
« and by good and lawful Men of the ſame County; in Manner and Form 
4 to ee and Purpoſes, as if the ſaid Treaſons had been committed 
« within the ſame County.“ * | = | 
8. By the 7 Ann. cap. win? gr» 5. it is enacted, * That all Treaſon, 
t which after the firſt Day Net one thouſand ſeven hundred and nine, 
6 ſhall be committed by any Native of Scotland upon the High Sea, or 
“ in any Place out of this Realm of Great Britain, ſhall- be inquired of 
“in ſuch Shire, Stewarty or County of Great Britain, as mall be afligned 
„ by the Queen's Commiſſion, in like Manner, as if ſuch Treaſons had 
e been committed in the ſame Shire where they ſhall be inquired of as 
« aforeſaid.” | 
9. By the 17 Geo. 2. cap. 39. par. 4. it is enacted, © That where any 
of the Offences, by this Statute made High Treaſont ſhall be committed 
« out of this Realm, the ſame may be alledged, laid and inquired of, in 
„any County of that Part of Great Britain called England, or in any Shire 
% or Stewarty in that Part of Great Britain called Scotland.” 
10. By the 7 . 3. cap. 3. par. 6. it is enacted, © That no Perſon or 


* any. Corruption of Blood may be made, that ſhall be committed or done 
£ within the 8 of England, Dominion of Wales or Town of Berwict 
« upon T weed, unleſs the Indictment be found within three Years next 
« after the 'Treaſon done or committed.“ | | 

11. But by par. 7. it is provided, © That if any Perſon or Perſons hall 
© be guilty of deſigning, endeavouring or attempting, any Aſſaſſination of 
* the King, by Poiſon or otherwiſe, ſuch Perſon' or Perſons may be pro- 
* ſccuted at any Time, notwithſtanding the aforeſaid Limitation” 

12. By the 8 & 9 W. 3. cap. 26. par. 4. it is enacted, That no Proſe 
„ cution ſhall be for any Offence againſt this Act, which was made fo 
&«. better preventing the Counterfeiting of the current Coin of this Kingdon, 
1 unleſs ſuch Proſecution be commenced within three Months after ſuch 

_ « Offence committed.“ | | 

13. But by the 7 Aan. cap. 25. par. 2. it is enacted, . That the Proſe 
« cution of ſuch Perſon or Perſons, as offend again the Statute made 1 
te the eighth and ninth Years of his late Majeſty's Reign, intituled, An A 

'. #* for. better preventing the Counterfeiling of the current Coin of this _ 


— . 


& Perſons ſhall be indicted or proſecuted for any High Treaſon, whereby | 


re e ee e 


mak g or mending, or beginning ta make » Any coining 
or or aſtrument therein pro ited | 8 Flons, round 


| m 
or by marking © ad. 
the Edges, with Letters or Grainings ; may be commenced at any Time 
© within fix Months after ſuch Offence committed; any Thing in the faid 
Act to the contrary notwithſtanding,” . 5 | 
14. By the 1 Ed. 6. cap. 12. Par- 22. it is enacted, That no Perſon 
or Perſons ſhall be indicted, * 1 or condemned, for any Offence 
of Treaſon; unleſs the fame Offender be accuſed by two ſufficient 
„ and lawful Witneſſes ; or ſhall willingly. without Violence confeſs the 
« ſame.” * 2 | {It kb I. | 
15 And by the 5 Ed. 6. cap. 11. par. 12. it is enacted, % That no 
« Perſon or Perſons, after the firſt Day of June next coming, ſhall be in- 
dicted for any 'Treaſons that now be or hereafter ſhall be, which ſhall be 
« perpetrated, committed or done, unleſs the fame Offender or Offenders 
© be thereof accuſed by two lawful Accuſers.” 5 

16. Some Judges have been of Opinion, that both theſe Statutes are ws oh 
virtually repealed by the 1 & 2 Ph, & M. cap. 10. it being thereby enacted, Fry * 5 
« That all Trials hereafter to be had, awarded or made, for any Treaſon, 
« ſhall be had and uſed according te the, Courſe of the Common Law 
« of this Realm, and not otherwiſe.” -— ; 
17. But Coke, Chief Juſtice, was of Opinion, that the latter, Statute re- , Inſt. x5, 
lates only to the Trial of Treaſon, and not to the finding of an Indictment 26. 
for Treaſon, 

13, This Opinion was in Part founded on the two following Reaſons ; 
which ſeem * be CITE, pede nl ng, "a7 Bf fg | vi | 

19. The Word awarded uſed in the 1 & 2 Ph. & M. c. 10. is o 27. 
eoolicable to to a Trial; for an Indi&ment cannot with any Degree * wo 
Propriety be ſaid to be awarded. ; | 

20. If the Indictment had ever been canfidered as Part of the Trial, it X 
muſt, as that Statute direfts that every Peer of the Realm ſhall be tried 3 Init. 3& 
by his Peers, in the Caſe of a Peer of the Realm, always have been found 9 
by Peers: But the Practice has been conſtantly otherwiſe. | 

21, It may be inferred, from a Clauſe in the 1 & 2 Pb. M. c. 10 
by which one Witneſs is declared to be ſufficient, for the finding of a*Bi 
of Indictment for ſome High Treaſons particularly mentioned, that two 
are neceſſary for the finding of a Bill for any other High Treaſon. 

22. By the 7 V. z. cap. 3. 25 2, it is enacted, That after the five 
« and twentieth Day of March, one thouſand fix hundred and ninety-ſix, 

« no Perſon ſhall be indicted of High "Treaſon, whereby any Corruption 

of Blood may be made, but by and upon the Oaths and 'Teſtimony of 
« two liwful Witneſſes, either both of them to the ſame overt Act, or 
* one of them to one, and the other of them to another overt Act of the 

M * Treafon ; any Law, Statute or Uſage to the contrary notwiths. 
« ſtanding.” re ; 

23. But by par. 13. it is provided, * That this Act ſhall not extend to 4 

* any Inditment for counterfeiting his Majeſty's Coin, or his Great Seal, 
** Privy Seal, Privy Signet or Sign Manual, and conſequently one Wit- 

Y 85 is ſufficient for the finding of an Indictment for one of theſe 

10 ences 3 N Nady 7 : 

24. In Indictment for an Offence declared to be Treaſon by the 25 Ed. a 

Lf 5. cap. 2. the Treaſon muſt be charged in the very Words of that 127. 
ute, * Pine'sCaſe. 
25. Nay ſo ſtrict has been the Adherence to the Words of this Statute, Kel nap 
that where the King had been actually killed, the Killing was not laid as The. Cafe 
the Treaſon ; but the Compaſling of his Death was laid as the Treaſon, and of the Re- 


13 Inſt, 25, 
26, ' 


(2 * Killing az an overt. Att. gicides. 
fn, * ” I Hawk. 
* | . P. C. 34. 


« — A_TP7 — dies ve ang — 


3 Inſt. 15. H. p. C. 11. Salk. 633. 1 


a e the High Treaſon. of violating certain Perſonages; to that of levying 
"Pc C. 38. 


— — nn, pe 4 — 
** 
— % 


lid. 35- But it was in this Caſe holden, that another Indictment would lie; 


Caſe, 


26. Every High Treaſon muſt be laid to' have been committed Ore 
"AF een e N 
Caſe. n | 


x5Stat.Tr.2. _ 27. It has been ſaid, that it is not neceſſary, in an Indictment for High 
Vaughan's Treaſon, to charge an overt, Act, in any other Species of Treaſon exceyt 
Caſe, that of compaſling or. imagining the King's Death. | | 

3 Inſt. 14. 28 But the better Opinion is, that as the Words in the 25 Ed. 3. flat. f. 
H. P. C. 13. cap. 2. and thereof be provably attainted of overt Af, do as well relate to 


Se War againſt the King; and to that of adhering to the King's Enemies; a 
f 3 N to that of compaſſing or imagining the King's Death; an overt Act mul 
22. in every one of theſe Treaſons be laid. . 


Salk. 633. 29. It is not neceſſary, that an overt Act be laid to have been don 
Cravburn's proditorie; becauſe the overt Act is not laid as the Treaſon, but asthe 
Caſe. Evidence thereof. MI e ETY 3 

4 St. Tr, 30. It is ſufficient, to lay a Conſultation to kill the King as an over 
710, 11. Act of compaſſing or imagining his Death, without laying the Manner in 
Lowick's which the King's Death was to have been brought about; for the Conſul. 


Cafe. tation is in itſelf an overt Act. . 
Kel. 15. 


« Sets. 31. It muſt be ſhewn in an Indictment for adhering to che King's Ene- 
316. mies, to whom and at what Time the Adherence was, that the Court may 


Caſe + ing was againſt the King ; for this ſhall be intended. | 
— of Gin | 


6 


2 Show. 33. In an Indictment, wherein the overt Act laid is the ſpeaking of 
411. treaſonable Words, it muſt be alledged, that the Words ſpoken related to 
the King. 3 

Ms. Rep. 34 It was holden by all the Judges, that it muſt be ſhewn in an Indid. 

Anon, ment for coining, that the Perſon indicted was not within any of the Ex. 

Hil, 13 W. ceptions, mentioned in the enacting Clauſe of the Statute made in the eighth 

3. and ninth Years of the Reign of William the Third, intituled, An Ad for 
better preventing the Counter feiting of the current Coin of this Kingdon; 
and the Judgment was arreſted, becauſe this was not ſhewn. 


and the Party, in whoſe Favour the Judgment had been arreſted, was al. ani 
terwards convicted upon another Indictment, and executed. | 
| Hawk, 36. It need not be N c in an Indictment for receiving Popiſn Or- 2 
P. C. 45. ders, in what Place the Perſon indicted was born; or in what Place he un | 
ordained : It being ſufficient to alledge in the Words of the Statute, by | 
which this Offence is made High Treaſon, that ſuch Perſon wwas born in thi 
Realm, or in the King's Dominions ; and was made, ordained or prof: ed, by 
- Authority or Juriſdiction derived, challenged or pretended, from the Set of 
.Rome, | | 
IL 7. It hag been ſaid, that as overt Act of compaſſing the King's 
— ca of Death is tranſitory, an overt Act of this Species of High Treaſon need not 
the Regi- be laid in the County, wherein the Treaſon is charged to have been com- 
eides. mitted. / 5 8 Bs 8 
68t.Tr ja 38. But it ſeems to be the better Opinion, that an overt Act, as well of 
Layers © this Species of High Treaſon as of every other, muſt be laid in the Count) 


Foſt.. 10. 


T4 A 8 O N 088) . 


wherein the Treaſon is charged to have been committed; and that no 
Evidence can be given of an overt Act in any other County, until the overt 
AR, laid in the County wherein the Treaſon is charged to have been com- 
mitted, has been proved. 82 : ü | 

39. In an Indiftment-whether it be againſt a natural-born Subject, or Carth. 378, 
ar Alien, for an Offence declared to be High Treaſon by the 25 Ed. 3. 319. 
J. 5. c. 2. it muſt be expreſsly alledged, that the Offence was contra Li. 2 . 
geantie ſus Debitum; for as tluis Statute does not make any Offence army 631 
High Treaſon, it being only declaratory of what Offences were ſo at the s. CG. 
Common Law, every Offence, thereby declared to be High Treaſon, con- Ld, Raym. 
tinues to be, as it was at the Common Law, an Offence againft that Alle- 1- 

2 which is due to the King from every Perſon who lives under his 8 C. 
Protection. : 

40. But it is not neceſſary” to alledge, in an Indiftment for an Offence Salk. 63r. 
made High Treaſon by a Statute ſubſequent to the 25 Ed. $ ft. F. c. 2, Tucker's 
that the Offence was contra Ligeantie ſue Debitum; it being ſufficient to Cale. 
alledge that the Offence was contra formam Statuti. % 

41. It is ſaid to be the better Opinion, that it is not neceſiary to alledge, Foſt, 186. 
in any Indictment for High Treaſon, that the Offence was contra natura- 
lem ſuum Dominum, or contra naturalis ſue Ligeantis Debitum ; and it is 
added, that it is the ſafer Way, even in an Indictment againſt a natural - 
born Subject to alledge, that the Offence was contra Ligeantiz ſue Debitum 

42. If it be alledged, in an Indictment againſt an Alien for High Trea- 5 Rep 7. 
ſon, that the Offence was contra naturalem ſuum Dominum, or contra na- Calvin's 
turalis Ligeantie ſue Debitum, the Indictment is bad; for, although a Cafe. 
local Allegiance be due from an Alien to the Prince under whoſe Protection = Its 
he lives, a natural Allegiance is not due from him. | : 

3. By the 7 W. 3. cap. 3. par. 9. it is enacted, © That no Indictment 
« br High Treaſon, whereby Corruption of Blood may be made, nor any 
« Proceſs or Return thereupon, ſhall be quaſhed on the Motion of the 
« Priſoner or his Counſel, for miſwriting, miſ-ſpelling, or falſe or im- 
« proper Latin, unleſs Exception concerning the ſame ſhall be made, in 
« the Court where ſuch Indictment ſhall be tried, by the Priſoner or his 


0 Counſel aſſigned, before any Evidence is given in open Court upon the 
6 Indictment.“ 5 
1 44. The Conſtruction hath been, that Exceptions grounded on the Foſt 23. 
1 Errors mentioned in this Statute, muſt be taken before Plea pleaded, and 
th in Vaughan's Caſe, in Sullivan's Caſe, and in Layer's Caſe, the Court re- 
* fuſed to hear ſuch Exceptions after pleading. It is true, that in Cranburn's > 


Caſe, the Court did permit ſuch Exceptions to be taken after pleading, 
and in Rookwwood's after the Jury were ſworn : But it ovght to be remem- 
bered, that theſe were Indulgencies to the Priſoners upon a new Statute, 
and before the PraRice was ſettled to the contrary, as it now is. 

45. By the 7 Ann. cap. 21. par. I. and gar. 3. it is enacted, “ That all 
* High Treaſous, hereafter committed within Scotland, ſhall be inquired 
* of in Scotland in ſueh Manner as is uſed in England.” 1 

46. If a Wife join with a Stranger in murdering her Huſband, they may poſt. 329. 
both be indicted in the ſame Indictment; for as the Charge ip the Indict- 
ment, is that felonice, proditorie, & ex Malitia præcogitata murdrave- 
runt, the Indictment is good as to both, reddendo fingula ſingblis, and con- 
ede Wife may be found guilty of Petit Treaſon, and the Stranger 

urger, : 


vol. v. F (ce) Ot 


4 


3 Inſt. 17. 


„„ 


(ce) Df the Trial ot Creaton. 


t. T the Common Law Courts of Ain claimed an excluſnt 


Juriſdiction of all Offences committed in, or upon, the Sea. 


2. But by the 28 Hen. 8. cap. 15. par. 1. it is enacted, “ That al 


 & 'Treaſons hereafter to be committed in, or upon, the Sea, or in an 


« Place where the Admiral or Admirals have or pretend to have Jurifdic. 
« tion, ſhall be heard and determined in ſuch Shires and Places in the 


„ Realm, as ſhall be limited by the King's Commiſſion, to be directed for 


the ſame in like Form and Condition, as if any ſuch Offence had been 


«© committed or done in, or upon, the Land.” 5 
- 3. At the Common Law High Treaſon, committed out of the Realm, 
could only be tried in the County wherein the Offender had Land. * 

4. The Clauſes of the different Statutes, by which it is enacted, that 
High. Treaſon committed out of the Realm may be inquired of in ary 
Engliſ or Scotch County, have been already mentioned. 

5. It is ſufficient to ſay in this Place, without repeating thoſe Clauſes 
that in every one of them it is enacted, that High Treaſons, committed 
out of the Realm, may he heard and determined in the County, wherein it 
may be inquired of. | . | 

6. By the 33 Hen. 8. cap. 23. par. 1. it is enacted. That if any Per. 
& ſon or Perſons, being examined by the King's Council, or three of 
ic them, upon any Manner of Treaſon, do confeſs any ſuch Offence, or 


* the ſaid Council, or three of them, upon ſuch Examination ſhall think 


3 lod. 27. 


% any Perſon ſo examined to be vehemently ſuſpected of any Treaſon; 
« that then in every ſuch Caſe, by the King's Commandment, his Majel 
« ty*s Commiſſion of Oyer and Terminer ſhall be made to ſuch Perſons, and 
« into ſuch Shires and Places, as ſhall be named and appointed by the 
« King's Highueſs, for the ſpeedy Trial, Conviction or Delivery, of ſuch 
« Offenders,” 

7. This Statute is virtually repealed by the 1 & 2 Ph. & M. cap. 10. 
by which it is enacted, © "That all Trials of Treaſon ſhall be according to 


„ the Courſe of the Common Law of this Realm, and not otherwiſe.” 


Dyer 286. 


Z lnuſt. 27. 


3 Inſt. 27. 


8. If a Bill of Indictment of High Treaſon have been found in the 
County wherein the Gffence was committed, it may be removed into the 
Court of King's Bench, and the Offender may be tried there, | 

9. The Perſon indifted of High Treaſon in the proper County may be | 
tried in a foreign County, before Commiſſioners appointed by a ſpeci 

Commiſſion ; for this is warranted by the Courſe of the Common Law. 

10. But the Jurors muſt, in ſuch Caſe, be of the County where 


H.P.C.234 the Offence was committed; becauſe this is required by the Comm 


3 Inſt. 27. 


Law. L 3 | N 

11. If a Man be indicted of High Treaſon, he may, at this Day, 2s he 
might have done at the Common Law, plead a foreign Plea, and be trief 
in the foreign County: But a foreign Plea cannot be pleaded to an Indid· 
ment for Petit "Treaſon, | 
132. By the 5 V. z. cap. 3. par. 1. it is enacted, . That every Per. 
4 ſon, that ſhall be indicted for High Treaſon, whereby any Corrupt" 
« of Blood may be made, ſhall have a true Copy of the whole Indi&men% 
« but not the Names of the Witneſſes, delivered to him five Days at the 
« leaſt before he ſhall be tried for the ſame, whereby to enable him ® 
« adviſe with Counſel thereupon, to plead and make his Defence, by 
« Attorney or Agent requiring the ſame, and paying the Officer his wy 


9 ; 
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« able Fee for Writing thereof, not exceeding five Shillings for the Copy | 
„of ſuch Indictment.“ a 1 . 5 

13. It was holden at a Meeting of the Judges, on the twelfth Day of MS. Rep, 
January, one thouſand ſeven hundred and ſeven, to conſider of ſome Things Gregg's 
* lative to the intended Trial of Gregg, that it is the ſafer Way to deliver a Caſe. 
Copy of the Caption, as well as of the Body, of an Iudictment for High Trea- 
ſon; and that the five Days oyght to be excluſive both of the Day of 
Delivery and the Day of Trial. | 

14. As the Intention of this Clauſe, in granting a Copy of an Indictment Salk. 153, 
for High Treaſoh, is merely for the Sake of enabling the Perſon jndicted 634. 
o plead, it has been holden, that no Perſon, after having pleaded to an 
Indid ment, i; intitled to have a Copy thereof, 

15. No Exception can be taken to the Fulneſs of the Copy of an In- 4 St. Tri, 
litment for High Treaſon which has been delivered, after the Indictment 646, 


as been pleaded to. | — 


Caſg 


16. By 7 M. z. cap. 3. par. 1. it is enacted, „That every Perſon, that 
« ſhall he indiRed, arraigned or tried, for High Treaſon, whereby any 
Corruption of Blood may be made, ſhall he admitted to make his full 
« Defence by Counſel learned in the Law; and in Caſe any Perſon ſo in- 
« dicted ſhall deſire Counſcl, the Court before whom ſuch Perſon ſball be 
tried, or ſome Judge of that Court, ſhall and is Nay authoriſed and 
required, immediately upon his Requeſt, to aſſign to ſuch Perſon ſuch 
Counſel, not exceeding two, as the Perſon ſhall defire, to whom ſuch 
Counſel ſhall have free Acteſs at all ſeaſonable Hours; any Law or 
Uſage to the contrary notwithſtanding.” | 

17. By par. 12. it is provided, © That neither this Act, nor any Thing 
therein contained, ſhall any Ways extend to any ſmpeachment or other 
Proceeding in Parliament, in any Kind whatſoever.” 

18. But by 20 Gev. 2. cap. 30. it is enacted, That every Perſon, 
who ſhall be impeached by the Commons of Great Britain of any High 
Treaſon, whereby any Corruption of Blood may be made, ſhall be re- 
ceived and admitted to make his full Defence by Counſel learned in the 
Law, not exceeding two Counſel, who ſhall be aſſigned for that Pur- 
poſe, on the Application of the Party impeached, at any Time after the 
Articles of Impeachment ſhall be exhibited by the Commons.“ 

19. By the 7 IV. 3. cap. 3. par. 7. it is enacted, © That every Perſon 
who ſhall be indicted for High Tresſon, whereby any Corruption of 
Blood may be made, ſhall have a Copy of the Panel of the Jurors who 
are to try him duly returned by the Sheriff, and delivered unto him two 
Days at the leaſt before he ſhall be tried.” | 

20. But by par. 13. it is provided, That this Act, nor any Thing 
therein contained, ſhall extend to any Proceedings upon an Indictment 
for counterfeiting his Majeſty's Coin, his Great Seal, or Privy Seal, his 
Privy Signet or Sign Manual.” 

21. By the 7 An. cap. 21. par, 11. it is enacted, © That from and after 
the Deeraſe of the Perſon who pretended to be Prince of Wales during 
the Life of the late King Fames, and fince pretends to be King of Great 
Britain, and at the End of three Years after the Succeſſion to the 
Crown upon the Demiſe of her Majeſty ſhall take Effect, as the ſame 


a ID and ſtands limited, by an Act made in the firſt Year of the Reign of 
(106 their late Majeſties Kin g William and Queen Mary, intituled, An Ad 


or declaring - the Rights and Liberties of the Subjet, and ſettling the Suc+ 

aten of the Crown, and by one other AQ, made in the twelfth Year of 

the Reign of his late Majeſty King William the Third, intituled, An 

? for the further Limitation of the Crown, and better ſecuring the A 
% L 2 « 
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| l f b 5 
% and Liberties of the Subject, when any Perſon is indicted for High Tre, 
« ſon, a Liſt of the Witneſſes that ſhall be produced on the Trial for 


. Profeſſion and Place of. Abode, of the ſaid Witneſſes and Jurom, be 
1 given at the ſame Time that the Copy of the Indictment is deliver 
& to the Party indicted ; and that Copies of all Indictments for the 
« Offences aforeſaid, with ſuch Liſts, ſhall be delivered to the Party in, 
te dicted ten Days before the Trial, and in the Preſence of two or mon 
© credible Witneſſes; any Law or Statute to the contrary notyith. 
„ ſtanding.“ | | 
22. By the 7 An. cap. 21. par. 1. and par. 3. it is enacted, . That il 
« High Treaſons hereafter committed within Scotland ſhall be heard 1 


« determined in Scotland, in ſuch Manner as is uſed in England.“ 


mute, his Guilt was to be taken pro Conſeſſo; and the ſame Judgment wa 
always to be given, as if he had been convicted. 


& Challenges ſhall not from henceforth' be admitted, or allowed, in ay 
« Caſe of High Treaſon.” 


64 of Treaſon ſhall be aecording to the 
„ not otherwiſe,” the Right of AE peremptorily in Caſes of High 
Treaſon, which was incident to a Tri 


bs” 


LE , 


proving the ſaid Indictment, and of the Jury, mentioning the Names 


23. If a Perſon arraigned upon at: Indictment for High Treaſon ſtool 


24. And ſince the 12 Geo. 3. c. 20. ſtanding mute does in the Caſe of Petit 


Treaſon amount to a Confeſſion of Guilt. i # 
25. By the 33 Hen. 8. c. 23. par. 3. it is enacted, © That peremptun bom 


26. But it being by the 2 Ph. & M. 7 9 10, enacted, © That all Trik 
urſe of the Common Law, ul Pack 


at the Common Law, is there as ] 

irtually reſtored. Olfic 
| Pro. 

| | up | 
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(od) Df the Evidence of Treaſon, 


7 Y the 7. V. z. cap. 3. par. J. it is enacted, © That every Pera 
B & who ſhall be ala for High Treaſon, Ke brat Ca 
« ruption of Blood may be made, ſhall have the like Proceſs of the Cour 
« where he ſhall be tried, to compel his Witneſſes to appear for hun met. 
0 1 4 Trial as is uſually granted to compel Witneſſes to appear agaii 
« him.“ 
2. It was not the Uſage heretofore, to examine the Wineſſes product 
on the Behalf of a Perſon indicted of Treaſon upon Oath. 
3. But by the 7 . 3. cap. 3. par. 1. it is enacted, . That every I 
« ſon who ſhall be indicted for High Treaſon, whereby any Corruption 
« Blood may be made, ſhall be admitted to make any Proof that he a 
« produce by lawful Witneſs or Witneſſes, who ſhall then be upon O 
« for his juſt Defence; any Law, Statute, or Uſage to the contrary a 
„ withſtanding.“ | * 
4. And by the 1 Ann. ſtat. 2. cap. g. par. 3. it is enacted, That en 
« Perſon, who ſhall he 888 8 ray a Witneſs on the Beal 
« the Priſoner upon any Trial for Treaſon, before he be admitted 
« depoſe or give any Manner of Evidence, ſhall firſt take an Oath | 
« depoſe the Truth, the whole Truth, and nothing but the Truth, 
% ſuch Manner as the Witneſſes for the Queen are by Law bi 
6“ to do.“ 2 5 


F 
By the 89 9 W. 3. cap. 25. par. 5. it is enacted, * That if any Pun- 
66 6 Dye, Oo, Edger, Cutting-Engine, Preſs, Flaſk, or other Tool, 


” ment or Engine, uſed or deſigned for coining or counterfeiting Gold 
6 Wes, or any Part a ſuch Tool * Engine, ſhall be hid or 
« concealed in any Place, or found in the Houſe, Cuſtody or Poſſeſſion, 
« of any Perſon whatſoever, not then employed in the Coining of Money, 
© in ſome of his Majeſty's Mints, nor having the fame by ſome lawful 
Authority; that then it ſhall be lawful for any Perſon diſcovering the 
« ſame to ſeize, and he is hereby required to ſeize the ſame, and to carry 
« it forthwith to ſome Juſtice of the Peace of the County, City or Place, 
« where the ſame ſhall be ſo ſeized, to be produced in Evidence againſt 
« any Perſon, who ſhall be proſecuted for any Offence by this Act made 
« High Treaſon." 


7. And it ſeems to be ſettled, that Papers, may in Conſideration of Laws 
be in the Cuſtody of a Perſon, although they are not actually found upon 


him. 


ad two Seals were found lying near the Packet. Upon one of the Seals 
as Lord Preſton's Coat of Arms, the other was a Seal belonging to the 
Office of Secretary of State, which Office had been enjoyed by Lord 
Preſton in the late Reign. It appeared likewiſe, that the Packet was taken 
up by Aſbion, who was tried for the ſame High Treaſan for which 
- Lord Preſton was tried, and put into his Boſom; from whence it was af. 
terwards taken, It was holden, that this Packet was ſo in the Cuſtody of 


pgainſt him. 


very one of ſeven Letters, proved to be in the Priſoner's Hand-Writing, 


eneral Uſe of the Bureau, which belonged to the Perſon of whom he 
red the Apartment; but it likewiſe appeared, that this Perſon bad been 
ometimes ſeen to open it in the Priſoner's Abſence, It was holden, that 
hele Papers were ſo in the, Cuſtody of the Priſoner, that they might be 
cad as Evidence againſt him. | | | | 
10. By the 5 Ed. 6. cap. 11, par. 12. it is enadted, * That no Perſon or 
Perſons, ſhall be indicted, arraigned; condemned, convicted or attainted, 


Pex for any Treaſons that now be or hereafter ſhall be perpetrated, committed 

10 or done, unleſs the Offender or Offenders be thereof lawfully accuſed 

0 by two lawful Accuſers; which ſaid Aceuſers, at the Time of the 

a Arraignment of the Party, if they be then living, ſhall be brought in 

1 Perſon before the Party fo accuſcd, and avow and maintain that they 
have to ſay againſt the ſaid Party, to prove him guilty of the Treaſon - 

en contained in the Bill of Indictment; unleſs the ſaid Party arraigned ſhall 

bald willingly without Violence confeſs the ſame.” (on 

ed 11, It ſeems to be the better Opinion, that this Statute is not repealed , iat. 26. 

th erz Pb, & Mar. cap. 10. by which it is enacted, That all Trials ot. 2 3, 
of Treaſons ſhall be according to the Courſe of the Common Law:“ By 236, 237 


lich one Witneſs was ſufficient in any Caſe. . 

12. But however that may be, it is by the 7 W. 1 cap. 3. par. 2. 

atted, „That no Perſon ſhall be tried or attainted of High "Treaſon, 
| « whereby 


O 


Lord Preſton, that the Papers therein contained might be read as Evidence 


zppeared to have been ſealed. - It appeared alſo, that the Priſoner had the * 


tor 


6. It has been holden, that Papers, found in the Cuſtody of a Perſon in- 6c+4.Tr.231 
lied for High Treaſon, may, although ſuch Papers are not in his own 321, 322. 


Hand-Writing, be read as Evidence againſt him. 8 


8. Lord Prefton, together with A/bton, Elliot and a Servant of Lord Pref ast. Tr. 43 . 
zon's, were found concealed under the Quarter-Hatches of a Ship, in which 445, 446, 
they were going abroad. In the Place, wherein they were concealed, a #5 


Packet was ſeen lying upon the Ballaſt, with a Piece of Lead faſtened, to it; er Caſe. 


ed Prof 


9. In a very late Caſe, divers Papers were found in a Bureau in the Pri- MS. Rep. 


ſoner's Apartment, With theſe were found divers Seals, with ane of which 8 
Ale, Irin. 


10. 2, 


233,24 


62 5 . 

. hereby any Corruption of Blood may be made, but by and the 
„ Oaths and Teſtimony of two lawful" Witneſſes, either both of them t, 
& the ſame overt Act, or one of them to one, and the other to another 
c overt Act of the ſame "Treaſon; unleſs, the Party indicted and x. 
n raigned, or tried, ſhall willingly without Violence in open Court coy. 
1 feſs the ſame, or ſhall ſtand mute or refuſe to, plead, or in Cale of 
5 High Treaſon ſhall peremptorily challenge above the Number of Thirty, 
te five of the Jury; any Law, . Statute, or Uſage to the contrary notwith, 

I TC cn Yr e e 
$ 8. Tr. 38. 13. In an Indictment for compaſſing or imagining the King's Death, the 
Vaughan's heing armed with a Dagger for the Purpoſe of killing the King, was laid a 
Cale. one overt Act, and the being armed with a Piſtol for the ſame Purpoſe a 


Raym. 207% another overt Act. It was holden, that proving one of the overt Ads by 
| one Witneſs, and the other by a different Witneſs, was Proof by two Wit. l. 
5 neſſes withjn the nally of the 7 V. z. c. 3. | | # 
MS. Rep. 14. At a Meeting of the Judges, on the twelfth Day of January, ont xe! 


Gregg'd thouſand ſeven hundred and ſeven, to conſider of ſome Matters relativeto 
Calc, the intended Trial of Gregg for High Treaſon, Holl, Chief Juſtice, Powe, 


Juſtice, Pois, Juſtice, Smyth, Juſt ice, Dormer, Juſtice, and Bury, Juſtice, « | 
. were of Opinion, that the Priſoner's Confeſſion, although not made in Court, 2 
if proyed by two Witneſſes to have been voluntarily made, notwithſtanding a1 


what is contained in the 7 W. 3. cap. 3. par. 2. was ſufficient Evidence to 
convict upon: But Trevor, Chief Juſtice, was of a contrary Opinion: and tha 

1444 +... Tracy, Juſtice, doubted. | g 
Faſt. 241. 15. But at a Conference of the Judges, in the Year one thouſand feren be! 
hundred and ſixteen, it was agreed, that only a Confeſſion upon an Arraign- ſhe 
| ment is within the Meaning of the 5 F 6 Ed. 6. c. 11. and that thisis h be 


| becauſe it amounts to a Conviction, 5 
Foſt. 241, 16. And it ſeems to he the better Opinion, that if the Confeſſion of the by t 
$447 Priſoner be not made in open Court, it ought only to be admitted in Cor- 6 
| roboration of other Evidence, and that twa Witneſſes beſides Confeſſion are Nor 
neceſſary to a Conviction. : cord 


17. By the 7 V. 3. cap. 3. par. 4. it 18 enacted, © That if two of more the 

& diſtinct Treaſons of divers Heads or Kinds ſhall be alledged in one Bil Jud; 
3 of IndiQment, one Witneſs produced to prove one of the ſaid Treafons 7 
d and another produced to prove another of the ſaid Treaſons, ſhall not 
„ be deemed" or taken, to be two Witneſſes within the Meaning of thi the 


t Ad.“ | Exe 
Seat Tr. 18. As it is only made neceſſary by the ) W. 3. cap. 3. to prove one af 
: on, oyert Act of High Treaſon, by which Corruption of Blood may be made, bis | 


Vanghan's by two Witneſſes, or two overt Acts of the ſame Treaſon by two Witneſſes, rag 
Caſe, every other Fact collateral to an overt Act of High Treaſon may be prove | 
one Witneſs, ALE TU. 


I bid, io, It has been holden, that if it be neceſſury to prove a Perſon indifted 8. 
| for High Treaſon to be one of the King's Subject, it is ſufficient to prove WP P. 
- this by one Witneſs, e. | ment 

9 


Folt. 233, 20. It ſeems to be the better 3 that to Witneſſes are neceſſary, 9. 
$39, 337- do eonvict a Perſon © indicted for Petit Treaſon, for that the 5 £5 6 KEA. thus 
. 11. is not as to this repealed by the 1 & 2 Ph. & M. c. 10. | 
22. By the 7 ,. 3. cap. 3. par. 8. it is enacted, „ That no Evidence 10 
t ſtiall be adwaitted or er of any overt Act of High Treaſon, which b Way þ 

“nat expreſsly laid in the Indictment, againſt any Perfon whatſoever.” _ 
49 Tr. 33. 22. But it is laid down, that where one overt Act of Treaſon, not laid 1025 
Vaughan's in the Indictment, conduees to the Proof of another therein laid, Eyidence urd, 
Cu * may de given of that overt Act. "Bp * ö wad ; £41 #4 | 


- 12. 
REST 411 eee e Man, 


„„ e 
23. If the overt Act of Treaſon, laid in the Indictment, be a Conſul- 5 $t. Tr. 33. 
tation to kill the King, any acting in Purſuance of the Conſultation may Vaughan's 
be given in Evidence; for this does not only prove a Conſent to the killing 2 45 
of the King, but it is moreover a Proof of the overt Act laie. 2 


* 


2 _ —— _— 


(re) Of the Judgment of Creaton. 


1. UT the 7 V. z. cap. 3. par. 9. it is enacted, That no miſwriting, 
B « miſ-ſpelling, or falſe or improper Latin, ſhall, after Conviction 
upon an Inditment for High Treaſon, be any Cauſe to ſtay or arreſt , 
judgment thereupan,”? | hy 
2, But by the ſame. par. it is provided, That any Judgment given upon 
« ſuch Indictment ſhall be liable to be reverſed upon a Writ of Error, in 
« the ſame Manner as if this Act had not been made.“ 1 | 
If a Man be convicted of High Treaſon, that Judgment which is 
ad the ſolemn Judgment, is in ſome Caſes to be pronounced, in others 
that which is called the leſs ſolemn Judgment, - 
4. But if a Woman be convicted of High Treaſon, the Judgment to 
be pronounced in all Caſes is, That ſhe be carried to the Priſon from whence 
ſhe came, and be drawn from thence to the Place of Execution; and that 
ſhe be there burnt. 
5. The folemu Judgment of High Treaſon is always to be pronounced Kel, 11. 
by the Chief Judge of the Court. 0 | 
6. The Form of the ſolemn Judgment is different in different Books. Garth, 349. 
Nor is this to be wondered at: For it appeared upon great Search of Re- Walcot's 
cords, in the Caſe of Walcot, that before the Time o 


Execution; that he be there hanged by the Neck, and be cut down whilſt 1 14 14 
he is alive; that his Bowels be cut out of his Body, and be burnt before 350. 
his Face; that his Head be ſevered from his Body, and his Body be di- Carth. 31s, 
rided into four Quarters ; and that his Head and Quarters be diſpoſed of ay Nilmar- - 
the King pleaſes. | _ s Tr. 

8. The. King may, by a Warrant under the Great Seal, Privy Seal, 1 H. H. b. C. 
Privy Signet or Sign Manual, diſcharge or Pardon ſuch Part of the uniſh- 351, 384. 
ment awarded by the ſolemn Judgment as he pleaſes. | : 

9. And it is uſual, when a Nobleman, or other great Man, falls under Ibid. 
to pardon the whole of the Puniſhment, except the be- ' 

ng. ; 


10. According to Staundford's Account, Part of the ſolemn Judgment Staundf, 
vas heretofore, to be drawn upon a Hurdle, 1 P. C. 


11. 8 is made by Coke, Chief Juſtice, of draw iug upon 2 J Inſt. 210. 


Lib. 3. c. 19. 


ud | 
00 Hurdle; nor is this mentioned in a modern Judgment. 5 N 
3 


12. And drawing upon a Hurdle does not ſeem ever to have been a ne- 111 Hl. p. C. 
eſſary Part of the ſolemn judgment; for Shard, Juſtice, once ordered a 384. 
Man, conyQed-of High Treaſon, to be drawn without being placed upon 


any A 


- 
1 * 


4 0 


- „ 


. any thing by Horſes to the Place of Execution But this Severity is not 
nov uſed; the convicted Perſon being always drawn upon a Hurdle. 
Staund.. 13. Part of the Judgment according to the Form in Staundford, wu 
. heretofore, that the Privy Members ſho | be cut off, 8 | 


14. But Cole, Chief Juſtice, does not mention cutting off the Privy Mem- 
bers as any Part of this Judgment; and it appears from ſome modem 
: Judgments, that it is not a neceſſary Part thereof, Os | 
L4. Kym. 15. A Writ of Error being brought to reverſe an Attainder of High 
1, 2. Treaſon, one Error aſſigned was, that the Words Secreta Membra amputentus 
Tucker's were omitted in the Judgment. Samuel Eyre, Juſtice, was of pinion, 
Caſc. that the Attainder ought not for this Reaſon to be reverſed ; becauſe the 

Omiſſion of theſe Words is warranted by many Precedents. Giles Eyre, Juſtice, 
ſeemed to think, that theſe Words, as the PraQtice at that Time was to in. 
ſert them, ought to have been inſerted; But by Reaſon of the Multitude 


of Precedents doubted. Holt, Chief Juſtice, gave no Opinion as to this 


Point. The Attainder was reverſed for another Reaſon: And no Notice 
is taken in the Judgment of Reverſal, which was afterwards affirmed by 
. the Houſe of Lords, of the Omiſſion of theſe Words. | 

Kilmar- 16. It was no Part of a Judgment, pronounced not many Years 290 


8 Tr. by Lord Hardwicke, High Steward, that the Privy Members ſhould be cu 


1aMod.gg, 17. In divers old Cafes, and in ſome Caſes in the Time af Charles the 
96. Wal- Second, the Words Lefore his Face, or the Words whilſt he is alive, which 
tot's Caſe. are holden to be tantamount to the Words before his Face, are not inſerted 
Carth. 349. in the Judgments after the Words and be burnt. 
18. ＋ the more general Uſage has been, to inſert the Words before li 
96.Walcot's Face, or the Words whyllt he is alive; and the Attainder was in Walt 
Caſe. © Caſe reyerſed by the Court of the King's Bench, becauſe both theſe Set of 
Words were omitted; and the Judgmept of Reverſal was affirmed by the 
Houſe of Lords. . YES e 
zuundl. 19, The ſeſs ſolemn Judgment of High Treaſon is, That the Perſon cos. 
p. C.  Victed be carried to the Priſon from whence he came; and be drawn from 
Lib. 3.c. 19. thence to the Place of Execution; and that he be there hanged by the 
J nit; 211. Neck, until he be dead, 
1 H. H.P. C. g 5 | | 
$51+ | 
1 vent. 234. 20. It was in one Cafe doubted, whether, when the leſs ſolemn Judgment 
Bellew's of High Treaſon is to be pronounced by the Court of King's Bench, it s 
| Caſe, to be pronounced by the Chief Juſtice, or as is done in Felonies by the 
ancient Juſtice, the Judgment was in that Caſe pronounced by the ancient 
Juflice ; But to avoid all Scruple, it was pronounced over again by the Chil 
Juſtice, | 
1 21. It is laid down in two Books, that the ſolemn Judgment ought to be 
2 cr Pronounced in every Caſe of High Treaſon, except that of counterfeiting 
3 Inſt. 15, the King's Money contrary to the 25 Ed. 3. flat. F. cap. 2. 
Z ing, 17. 22. The Reaſon given, for excepting the Caſe of counterfeiting tht 
" © King's Money contrary to the 25 Ed. 3. flat. 5. cap. 2. is, that as Judy: 
ment for this Offence, which was High Treaſon at the Common Law, un 
only to be drawn and een e. the 45 Judgment, as that Statute males 
no Alteration in the Puniſhment, _ fill to be pronounced: But that 
where an Offenge is made High Treaſon by a Statute ſubſequent to the 
25 Ed. 3. flat. 5. cap. 2. the Judgment _ to be, as it is of all other 
High Treaſons at the Common Law, except that of counterfeiting the King's 
Money, to be drawn, hanged and quartered. | : 
23. But it ſeems to be the better Opinion, that in ſome other Caſes of 
High "Treaſon, as well as that of counterfeiting the King's Money cont 
to the 25 Ed. 3. flat. 5. cap. 2, the leſ ſolemn Judgment gught tob 
pronounced. . X 
| | 24 


T R E A 8 © N. (Ee) 155 
It appears, from one Caſe, that the leſs ſolemn Judgment was Tome 2H. 4. 25. 

2 the — F fat. 5, cap, 2. pronounced in the Cafe of coun- >" pies 
| .rfeiting the Great Deal. 8 : E Pts 22 

c - 8 4 Chief — does indeed ſay, in ſpeaking of this Judgment, , 1,q_ 18. 
nat it muſt be miſreporte | 

” But Hale, Cie Juſtice, is of Opinion, that Coke, Chief Juſtice was , H C. 
himſelf miſtaken: For that the Judgment, in the Caſe of counterfeiting the 352, 
Great Seal, may be either to be drawn and hanged ; or to be drawn, hanged 

nd beh ; 
"27, The. Opinion of Hale, Chief Juſtice, ſcems to be upon the whole x HK.P.. 
night: But it ſeems a little ſtrange to lay, that either the ſolemn or the 351. 
leſs ſolemn Judgment may be pronounced in this Caſe, which is a Latitude 
unknown to the Engliſh Law: And the rather, as he had but a few Lines 
before ſaid, upon the Authority of both Bradon and Fleta, that at the 
Common Law the Puniſhment of counterfeiting the Great Seal yas ta be 
drawn and hanged. I ET 1 
28. If this were the Puniſhment at the Common Law of that Offence ; ſaſt. 19. 
the Conſequence muſt be, as is laid down by Cole, Chief Juſtice, in the Caſe 
of We. ee. the King's Money, that as the 25 Ed. 3. fl. 5. c. 2. has 
made no Alteration in the Mode of puniſhin is Offence, the ſame 
Puniſhment oyght to be ipflited upon the Perion guilty thereof as was in- 
flicted at the Common Law. | 
29. Hale, Chief Juſtice, has with great Propriety diſtinguiſhed the Caſes H Hp. c. 
upon Statutes ſubſequent to the 25 Ed, 3, flat. g. cap, 2. by which divers 352. .., 
Offences relative to the Coin have been made High Treaſons, from Caſes 
of Offences made High Treaſon, which were not ſo at the Time of making 
that Statute. ; $*7 
zo. His Diſtinction is, that in the latter Caſes, as in Offences againit Ibid. 
the Proteſtant Religion, the ſolemu Judgment ought to be prcnounced-: 
But that in Offences relative to the Coin, although ſome of theſe are 
made High Treaſons by Statutes ſubſequent to the 25 Ed. 3. flat. 5. 
cap. 2. the leſs ſolemn Judgment ought, for the following Reaſogs, to be 
pronounced. 18 
31. As theſe Offences are in Cognita Materia falſificationis Monete, Ibid. 
they are within the Verge of the Crime of falſifying Maney; and 
ar ought to be puniſhed in the ſame Way as this Crime is to be 
puniſhed, | | 
32. It is unreaſonable to think, that the Legiſlature could intend to mid. 
nfit a more ſevere Puniſhment upon the Counterfeiters of foreigy Coin, 
cr ypon the Clippers of the King's Money or foreign Coin, than upon the 
Counterfeiters of the King's Money, 


\ 


hid 33- In Support of this Diſtinction diyers Caſes are mentioned. 
34- In one of theſe it is ſaid to have been agreed by all the Judges, that Dyer 230. 
obe the leſs ſolemn Judgment ought to be pronounced in a Caſe of clipping Wright's 
ting the King's Money: Which Offence was made High Treaſon by the 5 £liz. 22 Trin. 
cap. 11. E 


35- In ſome ſubſequent Caſes of clipping the King's Money, the ſolemn 

judgment was indeed pronounced: But 7 aan þ n locking into all! HDL 

v1 the Caſes ſince Wright's Caſe, that in much the greater Part of them the leſs ** 

ake ſolepn Judgment was pronounced. | 

that 36. And in one of theſe it was reſolved by all the Jud except 1 1. ev 9g. 

the Vaughan, Chief Juſtice, after a Conſultation had with the Serjeante at Ballow's 

other Serjeants-[nn, that the leſs ſolemn Judgment ought to be pronounced in the Caſe, Hil, 

Caſe of clipping the King's Money. 25 Car. a. 
37. It is admitted by Hale, Chief Juſtice, that in one Caſe, which was 2 HH. p. C. 

ſes of Mich. 16 Ja. 1. the ſolemn Judgment was pronounced upon a Man con- 252. 

an ed of counterfeiting the Privy Signet, which Offence was made High 2 Roll. Rep. 

io be Treafon by the 1 Mar. flat. 2. cap. 6. | SS 

; 38. But 


256 8 r A ST @ KR: 
3358. But as this Caſe was determined, before the Law was ſettled i 
Ballow's Caſe as to the Judgment of Offences relative to the Coin, whic 
have been made High Treaſons by Statutes ſubſequent to 25 Ed. 3. , r 
| cap. 2. it may be fairly inferred, that, ſo far from being ſufficient to ove. 
1 8 throw the Reaſoning of Hale, Ch. J. and the Caſes mentioned by him, th 
E.oeaſe is not at this Day Law. 4 | oP 
» G8r.Tr.655. 39. Judgment of High Treafon was in one Cafe, upon a Trial at By, 
_ pronounced upon the Day the Priſoner was convicted. _ © 
48t. Tr. 76). 40. But this Judgment is in a ſubſequent Caſe declared to be an 
| Knightiey's colon one; and its in the latter Caſe ha down by Holt, Ch. J. that 
Ciuſe. à Priſoner have been convicted of High Treaſon upon a. Trial at Bar, the 
| Judgment oo not to be eee in leſs than four Days after the Con. 
viction, provided there are ſo many remaining Days in the Term; hecaul 
the Priſoner ought to have ſo many Days to move in Arreſt of Judgment, 
And it is added, that, in Caſe there are not four remaining Days in the 
Term, the Judgment ought to be pronounced upon the laſt Day of th 


38t. Tr. 855. 41. If a Perſon have been attainted upon a Judgment of Outlawry on a 

858. ndictment of High Treaſoh, no other Judgment is to be .pronouncet; 

Holloway s But à Rule of Court is to be made for his Execution; that Judgment, 
. which is upon Record, being a ſufficient Ground for the awarding d 

| Execution. 4 LT | Woe 

— 09 42. In every Caſe, wherein a Man is convicted of Petit Treaſon, the 

1 leſs ſolemn Judgment is to be pronounced. | 

3 Inſt, 211. | 


Ibid, 43. If a Woman be convicted of Petit Treaſon; the Judgment to be 
N pronounced is, That ſhe be carried to the Priſon from whence ſhe came, 
and be drawn from thence to the Place of Execution; and that ſhe be 
N \ tiotlag be no Part of the Jud Ct 
Although hanging be no Part of the Judgment upon a Woman cov 
vited of Petit Treafon- it is uſual to ſuffer her to be krangled with the 
Cord by which ſhe is tied to the Stake, to ſuch a Degree before the Fire i 
| lighted, that if not quite dead, ſhe is inſenſible of Pain. 

Fpoſt. 336. 45: But in the Caſe of Catharine Hayes, convicted at the Old. Bai), u 
| April 1726, of the Murder of her Huſband, in whoſe Caſe there ven 
Circumſtances of high and uncommon Aggravation, the Fire was lighted 

ſo ſoon after her being tied to the Stake, that ſhe' was in Fact burnt alive. 


\ „ 
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a a 9 | „ ; ; | * rn , 37314 4, & 
HE Word Treſpaſs is derived from the French Word 77g 
+ which fignifies to go beyond what-1s right. 
It follows, that every injurious Act is in the large Senſe of the Word 
a Treſpaſs. *= y F e 
But as divers injurious Acts are called Felonies, and are diſtinguiſhed by 
icular Names, as Treaſon, Murder, c. the Word Treſpaſs/ does not, in 


5 Senſe thereof, extend to any ſuch injurious Acta. 


A Treſpaſe of this Kind is called a Treſpaſs upon the Caſe cn the 
Method of 8 againſt the Wrong · doer is by an Action of 'Treſpaſs 
* n the Caſe. ; = ; F? FIT! Ti 4 I J 
This Action has been already treated of, under the Title Aion upon ile 
Caſe. | . 
her Treſpaſſes are accompanied with Force, either actual or implied. 

If a Treſpaſs accompanied with actual Force have been injurious to the 
Public, the proper Method of proceeding againſt the Wrotig-Doer, is by 
Indictment or Information. | n op 8 

If a Treſpaſs accompanied with actual Force have only been injurious to 
one or a few Perſons, the Wrong-Doer may in ſome Cafes be proceeded 
againſt by Indictment or Information, and in all by .Iadi&ment z for, al- 
though the Injury was done only to one or a few Perſons, as every Treſpaſs 
accompanied with actual Force amounts to a Breach of the Peace, it is an 
Offence againſt the Public. 1 

The Method of proceeding by Indictment or Information, againſt Per- 
ſons guilty of ſuch Treſpaſſes as are Offences againſt the Public, has been 
ſhewn under the Titles Indidment and Information. | 

Beſides. being liable to an Indictment of Iaformation, the-Perſon guilty 
of a Treſpaſs accompanied with actual Force, which las been injurivus to 
one or a few Perſons, is liable to an Action of Treſp ass. 

If a Treſpaſs not accompanied with actual Force, have only been injurious 
to one or a few Perſons, the only Method of © proceeding againſt the 
e this not being a public Offence, is by an Action of Treſ- 
pals, . 

The Weit by which an Aion of Treſpaſs is commence is ſometimes 
returnable, at other Times it is not. e a ee Ys | 

It is in the Election of the Party injured by a Treſpaſs, to ſue out a Writ 
of Treſpaſs that is returnable, or one that is not. 5 

The latter Writ is called a Vicontiel Wiit: Becauſe the Matter therein 
41 of is to be determined before the Sheriff to whom the Writ is 

reed, 

As the Vicontiel Writ of 'T'reſpaſs is at this Day very ſeldom ſued our, 
it is by no Means neceſſary, to go into the Conſideration of the Action 
thereupon founded. = | 

The Deſign at preſent is, to treat of that Action, which is founded upon 
the returnable Writ of Treſpaſs, FINER ©. 1 

As the Writ of Treſpaſs which is returnable does always contain the 
Words Vi et Armis, the Action founded thereupon is, to ſpeak with Pro- 
pnety, an Aion of Treſpaſs Vi et Armiz, 


Some Treſpaſſes are not accompanied with Force. in 


But 


158 


Means neceſſary to add, in treating thereof, the 


% a 


JJ Hg 2 a Wo 288-4 Wes 
But as ſuch Action is almoſt as frequently called an Aion of Treſpaſ; 1; 
an Adion ef Treſpaſs Vi et Armis, and as it is by the former Name ſuffci. 
ently diſtinguiſhable from an Aion of Treſpaſs os the Caſe it is by no 
ords i et Armis. / 
Divers Things relative to an Action of Treſpaſs, as Tender and Bring. 
ing Money into -Court, Damages, and Coſts, have been treated of, under 


the Titles Tender and Bringing Money into Court, Damages and Coffs, 


The remaining Matter which. appettains to this Title, ſhall be ranged ; 
TOY Tow e a ”_—_ 


(A) Jn what Caſes an Action of Treſpaſs does in 
the general lie. 215 
(B) Jn what Caſes an Action of Treſpaſs lies for 
an Att, which, although it was in the firſt Jn: 
dance lawful, becomes afterwards a Treſpaſs 
mt10. 3 


(C) By whom an Action of Treſpaſs may be 
brought. 455 


1. Where the Injury was done to a Perſon 
2.- Where the Injury was done to Perſonal Property. 
3. Where the Injury was done to Real Property. 


(D) Je what Injuries to the Perſon an Aition of 


- 


__ Treſpaſs lies. 


.» 


1. For a Battery. 
2. For an accidental Stroke. 
3. For a falſe Impriſonment. 


(E) at Jnjuries to Perſonal an 
Adio rel lies. * Property 


1. To live Property, 
2. To dead Property. 


: 


(F) Foz what Jnjuries to Real Property an Aftion 


of Treſpaſs lies. 


8 e e Ta Land; a 
* 2. To a Building. ' | ; 


G) Againſt whom an Action of Tre als map be 
( bouth * in ſp p 


1 I, In the General. . 
2. For an Injury to Real Property. 


(H)3n 
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(H) Jn bl at Court an Aſtion of Treſpaſs map be 
0 Df the Pleadings in an Action of Treſpaſs, 


2. Of the Declaration. 


59 


1. In the General. | 
2. Of declaring with a Continuando. 


z. Of the Plea, 4 


1. Of pleading in Abatement. 
2. Of pleading in Chief. 


1. The General Iſſue. ren "High 
2. A Special Plea, 


3. Both the General Iſue and a Special Plea, 
4. Of giving Colour, 


4. Of the Replication. 


1. In the General. 
2. Of making a new Aſſignment. 


(K) Df the Evidence in an Action of Treſpaſs, 


—_ — 


* 


(4) In what Caſes an Attion of Treſpaſs does in 
the general lie, 


. 8 an Injury has been received from an Act which gtr, 618 
was in the firſt Inſtance unlawful, an Action of Treſpaſs lies, al- Reynolds. 

though the Act were not accompanied with actual Force, there being in Clarke. 

every ſuch Caſe an implied Force. | La. u 


8 N | 1402. 8. C. 
2. But where the Injury, which has been received, was the Conſequence 
of an Act, which was in the firſt Inſtance lawful, an Action of Treſpaſs 
= not in the general lie, the proper Remedy being an Action upon the 
g | 


3. If one Man fix a Spout for the carrying of Water from his Houſe, and str. 645. 

the Water thereby carried fall and do Damage upon the Ground of another, Reynolds v. 
the latter cannot maintain an Action of Treſpafs; for, as the fixing of the Clark. | 
Spout was lawful, the Injury is conſequential. — 


4. If 


> 


8 F 


r 
14 Raym. 4. TE: . dig Thenth in bis own Land or in the Land of a Strange, 


1402. by which the Water is diverted from the River of J. N. J. N. cannot main. 
. tain an Action of Treſpaſs, inaſmuch as he had no Right to complain of 
* ow. the Act done by J. S. until the Conſequence thereof was injurious to him. 
wh, 5. If an Injury be the Conſequence of Non-feaſance, an Aion of 
Treſpaſs does not lie: For, there cannot have been any Force, either 

| actual or implied, where no AQ has been done. kl MEN 
1.4. Raym. 6. If the Perſon intitled to Tithe do not, after having received Notice 
* that the Tithe is ſet out, fetch it away in a reaſonable Time, he is liable 


to an Action upon the Caſe, for the Injury ſuſtained by the lying thereof 
os. too long upon the Land: But an AQon o Treſpaſs does not leg becauſe 


- the Injury ariſes from Non- fęaſance. | | 
Bro. AQ. . If J. S. who ought to repair the Bank of a River, neglect to do it, omes 
tur le Caſe, for Want of its being done the Ground of F. M. be overflown ; J. N. R 
— 01 z. may recover a Satisfactiou for the Injury in an Action upon the Caſe : But Auth 
9 z. be cannot maintain an Action of Treſpaſs ;| becauſe the Injury ariſes from pr Li 

Non, feaſance. | : 
Bro. Treſp. 8. It is ſaid in one Caſe, that if A. break the Hedge of B. to the ſe th 
pl. 179. Value of Fourpence, and Beaſts of Common 2 S. enter through the horit 
| Breach into the Cloſe of B. and do Damage, H. ſhall recover Damages for N 
i e | 


the whole Injury in an Action of Treſpaſs againſt . 

1.4. Raym. 9. But it is laid down in another Caſe, that if an Injury, for which the 

273. Court- proper Remedy is an Action upon the Caſe, be contained in the Declaration | 

ney v. Col- in an Action of Treſpaſs, Judgment , ought, in Caſe there is a general Ver- Treſſ 

Surg. 427, diet for the Plaintiff, to be arreſted 2 Becauſe the Judgment againſt the De. 

- 3 fendant in an Action of Treſpaſs, is guad capiatur pro Fine, whereas the it fro 

- Judgment agaiult the Defendant in an Action upon the Caſe is guod fit in being 

Miſericordlia. | 

1. d. Raym. 10, If however one Injury, for which the proper Remedy is an Aion ' 

ee upon the Caſe, be after alledging an Injury proper for an Action of 'Treſ- come 

Keds. 63 5. Paſs, contained in the Declaration in an Action of Treſpaſs under a Per uti 

5 guod; Judgment may be given, although there is a general Verdict for the an le 

Plaintiff: Becauſe that which comes under the Per quod is not conſidered agair 

as an independent ſubſtantive Jury, but as laid in Aggravation of Da- cann 

mages. 

1 Inſt. 57. 11. It is laid down in one Book, that if the Bailee of Cattle, which have | 

been lent him to plough his Land with, kill any of them, the Owner of in y 

the Cattle has an Election to bring an Action of Treſpaſs, or an Action It * 

| upon the Caſe. OF - | 

Bro. AR... 12. But it is laid down in other Books, that the Bailee of Cattle who , 

_ Caſe, has killed any of them, is not liable to an Action of 'Treſpaſs, becauſe he Tim 

bee. Trepp. eme lawfully to the Poſſeſſion of the Cattle; the proper Remedy being an of 

l. 20. Action upon the Caſe, £1695 bets | 

ob. 189. 13. It is in one Book laid down, that the Party injured by a Reſcue may 

gy nf have either an Action of Treſpaſs, or an Action upon the Calc T8 


Vs . 

Sayer 184, , 14. An Action of Treſpaſs does not lie for making an exceſſive Diſtreſs, « f 

Moirv. iu Caſe there were a 15 to diſtrain, the Remedy being an Action upon 27 
unday. the Statute of Marlbri be to diſtrain, an 44 


5 ge: But if there were no Rig 
Action of Treſpaſs lies. | | 


() Jn 


8 P s. 5 8 7 _ 
(B) In what Caſes an Action of Treſpaſs lies for 
an Aft, which, although it was in the firft In⸗ 

ſtance lawful, becomes afterwards a Treſpaſs - 
ab Initio. MR nant Me . 
. IT has been ſhewn under the laſt Head, that an Injury, whick has 
been received from an Act which was in the firſt Inftance lawful, is 
not Tre aſs. * | y LES 
5 ey ſome Caſes an Act, which yas in the firſt Inſtance lawful, be- 
omes afterwards a Treſpaſs ab [nitio. 
34. Wherever the Perſon who at firſt aded with Propri under an 
Authority or Licence given by Law, does afterwards abuſe the Authority 
xr Licence, he becomes a Treſpaſſer ab Initio. v8 ” | 
4. If J. S. who has diſtrained a Beaſt Damage-feaſant, afterwards kill or 5 146. 
{: the Beaſt, be becomes a Treſpaſſer ab Initio. He had by Law an Au- Abe Sir 
N. to diſtrain the Beaſt: But as this extended only to the Keeping of it Cate. 


ps a Pledge, in order to enforce the making of Satisfaction for the 
the killing or uſing of the Beaſt was an Abuſe of the Authority, pl. 29 pl. 


5- But every intermeddling with the Thing diſtrained does not amount to 5 
ſuch an Abuſe of the Authority to diſtrain, as to make the Diſtrainer a 
Treſpaſſer ab Initio. . | = 

6. If a Man, who has diſtrained Armour, ſcower it in order to preſerve Cro Eliz. 
it from Ruſt, he does not become a Treſpaſſer ab [wtio ; For this, from 783. 
being injurious, is beneficial to the Owner. Du 

v. Reeve. 

7. But if a Man, after having diſtrained raw Hides, tan them, he be- Ibid. 
comes, notwithſtanding they would otherwiſe have rotted, a Treſpaſſer ab 
Jutio: Becauſe this, however it may at firſt Sight ſeem to be a Benefit, is 
an Injury to the Owner; for he can never be ſure of having his own Hides 
again, the Nature of them being ſo changed by the Tanning that ther 
cannot be known. | 

8. A Conſtable, who had the Warrant of a Juſtice of the Peace to ſearch Clayt. 44. 
the Houſe of J. S. for ſtolen Goods, pulled down the Clothes of a Bed Ward's + 
in which there was a Woman, and attempted to ſearch under her Shift. Caſe. 
It was holden, that by this indecent Abuſe of his Authority he became a 
Treſpaſſer ab Initio. | * a 

9. The Law gives every Man a Licence of going into an Inn at ſeaſonable g Rep 146, 
Times: yet if a Man, who goes lawfully into an Inn, be afterwards guilty The Sin 
of an injurious Act therein, he becomes a Treſpaſſer ab Initio : Becauſe Carpenters, 
this is au Abuſe of the Licence. | | Cal 


10. By the 11 Geo. 2 2 19. par. 19. it is enacted, That where a 7 9 
* Diſtreſs ſhall be made for any Rent juſtly due, and any uvlawful A 
* ſhall be afterwards done by the Party diſtraining, or by his Agent, the 
* Diſtreſs ſhall not be therefore deemed unlawful, nor the Party making 
it a Treſpaſſer ab Initio. | 

11. By the 17 Geo. 2. cap. 33. par. 8. it is enated, “ That where any 
* Diſtreſs ſhall be made by an Overſeer, by Virtue of a Warrant of Diltreſs, 
bor any Money juſtly due for the Relief of the Poor, the Party diſtraining 
» ſhall not be deemed a Treſpaſſcr ab Initio on the Account of any Irregue 
* larity done by ſuch Party.” 

12. It is in the general true, that a Man, who has been only guilty of 2 
negative Abuſe of an Authority or Licence given by Law, does not there- 
by become a Treſpaſſer ab nitio: Becauſe he has only been guilty of a 


on-feaſance. 4 


13. If 


— 


162 ooo (BY Dn Ki Bo Br. PA; By '$ 

8 Rep,r46. 14. If J. S. who has diſtrained a Beaſt Damage · feaſant, refuſe to delive 

 TheSix it upon a Tender of Amends before the impounding thereof, this is a te, 
Carpenters gative Abuſe of the Authority given by Law to diſtrain; and the Owner g 
2 ay the Beaſt may recover Damages for the Detention : But as the Injury af, 

188. from a Non-teaſance, J. S. does not become a Treſpaſſer ab Initio. 

2 Rep. 146. 14. If a Man, who went lawfully into an Inn, refuſe to pay for the II 

The Six quor he has called for, this is a negative Abuſe of a Licence given by 


1 Law. to go into an Inn: But the Man does not become a Treſpaſſer 4 


LY Initio. a 
15. But in ſome Caſes a Man, who has been only guilty of a negatin 
Abuſe of an Authority or Licence given by Law, does become a Treſpa. 
ſer ab 1 nitio. ' | a ö 
Pro Faux. 16. If a Sheriff have not returned a Writ which ought to have been . 
lmpr. pl. 5. turned, he becomes, although this be only a Non-feaſance, a Treſpaſſer d 
1 9 6 12. Tnitio, as to every Thing which has been done under the Writ, 
1 Jon. 378. Salk. 409. Ld. Raym. 632. Cro. Car. 446. 
Bro. Faux. 17. If a Bailiff have, by Virtue of a Warrant from a Sheriff, executed! 
Impr. pl 5, Writ which ought to have been returned, he does not, although the Wa 
Pl. 22. 8 has not been returned, become a Hreſpaſſei ab Initio: For it would be un 
8 pF ' reaſonable to puniſh the Bailiff for the Default of returning the Writ ; which 
446. could only be returned by the Sheriff. 
2 Roll. Abr. 18. But if the Bailiff of an inferior Court have not returned a Wri 
363. pl. 18. which ought to have been returned, he becomes a Treſpaſſer ab Initio, u 
Ld. Ray. to every Thing which has been done under it: Becauſe he is the princyd 
832. Officer, and not, as is the Caſe of a Bailiff acting under a Warrant from: 
e Sheriff, a ſubordinate one; and conſequently it was his Duty to return the 
Writ. | | 
19. The Perſon who is guilty of an Abuſe of an Authority in Fact, doa 
not thereby become a Treſpaſſer ab Initio. 
Bro. Treſp. 20. If the Bailee of a Beaft, which was delivered to him to be kent 
Pl. 295. Pl. kill or uſe it, he is liable to make Satisfaction for the Abuſe of the Auths 
J wi aq, Fity given by the Owner of the Beaſt : But he does not thereby become: 
ſurle Caſe, Treſpaſſer ab Initio. ; 9 5 
J. 99. 
: Inſt 14, 21. If a Beaft, which has been diſtrained for a Rent-Charge, be killed u 
143- uſed by the Diſtrainer, he does not become a Treſpaſſer ab Initio: Becauſ 
Ferk. (691. the Diſtreſs muſt in this Caſe be made under an Authority in Fact; fv 
an Authority to diſtrain is not, as it is to a Rent -Service, incidental tot 
Rent-Charge, but muſt always have been given oy the Grantor thereof. 
® Rep. 146. 22. The Reaſon of the Difference, between the Caſe of an Abuſe of a 
The six Authority in Fact and that of an Abuſe of an Authority given by Lay, 
7 "ra is in one Book ſaid to be, that the Abuſe in the latter Caſe is deemed 1 
; Treſpaſs ab Initio: Becauſe the Law intends from the ſubſequent tortiou 
AR, that there was from the beginning a Deſign to be guilty of an Abu 
of the Authority. | 7 
23. But thiz Reaſon, which applies equally to both Caſes, is by no Men 
canclufive; For it may be as well intended, in the Caſe of an Authorty 
in Fact, from the ſubſequent tortious Act, that there was from the Begin 
ning a Deſign of being guilty of an Abuſe thereof. Perhaps the Different 
between the two Caſes may he better accounted for in the followif 
Manner; 

24. In the one, where the Law has given an Authority, it ſeems reaſo 
able, that the Law ſhould, in order to ſecure ſuch Perſons as are the Objech 
thereof from Abuſe of the Authority, when it is abuſed make every Thing 
done void; and leave the Abuſer in the ſame Situation, as if he had dove 


- 


Adus Legis nemini facit Infuriam. : 
25. 


% 


every Thing without any Authority. And this agrees with the Mara 


0 


26. In the other Caſe, where a Man, who was under no Neceſſity of 

giving an Authority to any Perſon, has thought proper to give an Authority 

to a certain Perſon, and this Perſon is guilty of an Abuſe of the Authority, a 
there is no Reaſon that the Law ſhould interpoſe, ſo as to make every 
Thing done under it void: Becauſe it was his own Folly, to truft a Perſon 

with an Authority who has ſhewn himſelf not fit to be truſted therewith. 

The Interpoſition of the Law in ſuch Caſe would moreover be contrary to 

the Maxim, Vigilantibus non Dormientitus ſervit Lex. 


— Kd. 


— 


c) By whom an Action of Treſpaſs map be 
(C) 1 . ſp y 


1. Where the Injury was done to a Perſon, 


* 


I, (YE the Perſon to whom the -Injury was done, can maintain at 
Action of Treſpaſs for a perſonal Injury. 
2. If a Son or Daughter have been falſely impriſoned, neither the Father 6,, py, 
nor the Mother can maintain an Action of 'Treſpaſs. „55 
| | . Barham 2. 
Dennis. Burr, 1881. 5 Com. Dig. 379. 2 Term. Rep 166, 


2 


2. If a Daughter have been debauched, her Father may maintain an Sid. 225. 
Action of Treſpaſs : But he can only recover Damages for the Loſs of the Sippora v. 
Daughter's Service; no Damages being recoverabk by him for the perſonal 8 02] 
Injury done to the Daughter. We 133. 

4 An Anceſtor, before Tenure by Knight Service was taken away, could Rep. 38. 
have maintained an Action of Treſpaſs for the taking away of his Heir: 1. 1 
But he could only have recovered Damages for the Loſs of the Marriage Caſe, 
of the Heir; no Damages being recoverable by him for the perſonal Injury 2 Wms. 116, 
done to the Heir. my — At 


770. 3 Bl. Com. 140. 2 Term. Rep. 4. 


' 552. N. pl. 7. 
6. And although a Maſter may, where his Servant lawfully retained has Br, Lab. 
bern beaten, maintain this Action, he cannot recover any Damages for the pl. 29. 


Lay, . . 

ed 1 perſonal Injury done to the Servant; for his Recovery can only be for the Bro. Treſp. 

Ke conſequential Damages he has ſuſtained, by the Servant's having been ren- pl. 131. 

ibu dered by the Beating incapable, or leſs capable, to perform; his Service. | e 1 
7. If a Wife have been falſely impriſoned, her Huſband may in an Action Salk. 119. 

lem of Treſpaſs obtain Satisfaction for the Damages he has ſuſtained, by having Ruſſel ». 

vort been deprived of the Company and Comfort of his Wife, and by the Corne. 

Jegit- Buſineſs of his Houſe having been neglected during her Abſence : But he eg ny 

_ cannot recover any Damages for the perſonal Injury done to the Wife. zCom. Dig. 
8. It is indeed true, her Huſband muſt always join with a married Wo- 2 

calut mn in an Action of Treſpaſs for a perſonal Injury done to herſelf: But as 87 

bjeds this is owing to the Inca RY of a married Woman to ſue alone, unleſs ſhe ,g. # 


ble of ing, it is by no Means to be conſidered as an Exception to the gene- Rep. 637+ | 
ral Rule, That only the Ferſon to whom the Injury was done, can maintain 
an Action of Treſpaſs for the perſonal Injury, | 


3 


Vor. V. | M Ca 8 2. Where 


; 


** 
j 


I. 17 
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2. Where the Injury was done to Perſonal Property. 
VE Ph; = 9. The Perſon, ih whom the general Property in a perſonal Chattel is 
| 24 p. may maintain an Action of Treſpaſs for the taking or injuring of the 
b. 9 * Chattel by a Strauger, although he have never had a Poſſeſſion in Fact chere. 
Latch 214. Of: For a general Property does always draw to it a Poſſeſſion in Lay; 


2 Bulſt. 268. which is, in the Caſe of a perſonal Chattel, by Reaſon of the Tranſitorineh 


1 


of its Nature, ſufficient to found this Action upon. 
10. If the Owner of Goods, which are at Tort give them to J. S. who 

oo Treſp. at the Time of the Gift is in London, and before J. S. have obtained the 

| pal 4 actual Poſſeſſion of the Goods a Stranger take them, J. S. may maintain 
au Action of Treſpaſs againſt the Stranger; for by the Gift he acquired a 
general Property in the 1 1 8 N 
11. But if the Bailee of Goods have given them to J. S. and a Stranger 
_ take them before they are delivered to J. S. this Action cannot be main. 
Pn zu. taiped by J. 8. Becauſe by this Gift, it being the Gift of a Perſon who had 
only a ſpecial Property in the Goods, J. S. did not, as they were not de- 
hvered to him, acquire any Property in them. | 
2Buli.268,, 12. If the Goods of a Teſtator, who has appointed an Executor, are taken 
Ficher v. by à Stranger before the Teſtator's Will is proved, and afterwards the, Exe. 
Young, Cutor prove the Will, he may maintain an Action of Treſpaſs for th: 
| taking of them: For although an Executor has not any Property in the 
Goods. of his Teſtator until he has proved his Will, when this is done, he 
: "3, wha a general Property therein from the Time of the Death of hy 
eſtator. | 
13. If a Teſtator haye bequeathed certain ſpecifie Goods to J. S. the 
Legatee may bring an Action of Treſpaſs for an Injury done to the Goods 
by a Stranger, although the Injury was done before they were delivered to 
him by the Executor: Becauſe the Legatee did, immediately upon the 
Teltator's Death, acquire a general Property in the Goods. 

Ibid. 14. But if a Teltator have bequeathed a third Part of his Goods of 
S. and ſome of the Teltator's Goods, before the third Part thereof was de- 
livered to J. S. by his Executor, are taken by a Stranger, the Legatee can- 
not maintain this Action: Becauſe he does not in this Cafe acquire à Pro- 
periy in any of the Teftator's Goods, until they are delivered to him by 


Bro. Treſp. 
pl. 25. 


the Axccutor. | 


itz. N. B. 15+ If wreeked Goods are thrown on Shore, and before a Seizure thereof 


% 


Z 


91. is made a Stranger take them away, the Perſon in whom the Right af 
| Wreck is may maintain an Action of Treſpaſs ; inaſmuch as a general Pro- 
perty in the Goods was, immediately upon their being thrown on Short, 
veited in him. 13 | | 0 PT 
2 Roll. Abr. 16. Every Perlon, in whom the general Property in onal Chatte 
$69. P. pl. 5. is, may maintain aa Action of Treſpaſs for tag 8 8 thereof 
Sid. 438. by a Stranger, alfRough the Treſpaſs was committed, whilſt the Chatte 
2 was in the Polleflion of another, who had a ſpecial, Property therein. 
2Roll, Abr. 17. If the Goods of J. S. which were bailed to J. N. are taken from at 
$69 Fk. injured in the Hands of J. N. by a Stranger, J. F. in hom the genera 
Property hill remains, may maintain an Action of Treſpaſs. | 
Bro. Treſp, | 18. But if the Bailee of Goods have delivered them to a Stranger, the 
pl. 216:pl. Bailor cannot maintain this Action: Becauſe the general Property in the 
„ Mart is changed by the Delivery of a -Perſon who had a ſpecial Proper 
45 therein. 1 | ; 
Fitz, N, B. 19. 122 Perſon, who is anſwerable to another for a perſonal Chattel in 
89, 92. / his Poſſeſſion, has ſuch a ſpecial Property in the Chattel as enables bim 


Bro. Treſp. 
„„ 


W - 4 Rep. 84. 23 Ne. 69. 2 Roll. Abr. 569. pl. 5. pl. 7. Sid. 438. 2 Saund. 4. | 


Fe 


x luſt. 89. to maintain an Action of Treſpaſs for the taking or injuring thereof by? 


> 52 2 5 


58 


1 


, ß $6. 165 
20. This Diſtinction was formerly taken: Namely ; that if Goods, 4 Rep. 84. 
which have been delivered - generally to a Man to be kept, are taken from 8 
him by a Stranger, the Bailee may maintain an Action of Treſpals ; becauſe 
he is anſwerable for the Goods to the Owner: But that if Goods, which 
have been delivered to a Man to be kept as he keeps his own, are taken by 4 
a Stranger, the Bailee cannot maintain this Action; becauſe he is not an- 
ſwerable for the Goods to the Owner. N ES, : , 
21. But in a ndern Caſe, in which Soucbecte's Caſe and all the old La. Raym. 
Caſes were conſidered, this Diſtinction is exploded.” It is in this Caſe laid 913,914, 
donn, that the Bailee of Goods, which have been delivered to be kept, is 215. 
not, although the Delivery were general, anſwerable-to the Owner for the ERS 
Goods, unleſs they are loſt or injured by Neglect or Default of the Bailee ; x 
for that it would be very unreaſonable, to make a Man, who receives no 
Benefit from keeping the Goods of another, anſwerable for the taking or 
injuring thereof, unleſs he have been guilty of Neglect or Default. 
22. It ſeems to follow from this Caſe, that the Bailee of Goods, when 
delivered generally to be- kept, cannot maintain an Action of I reſpaſs for 
the taking or injuring of them by a Stranger. | 
23. It J. S. have bailed a Beaſt to J. N. for plonghing his Land, and ro. Treſp. 
this Beaſt be taken from J. N. by a Stranger, J. N. may maintain this * =o | 
Action; becauſe, as the Beaſt was delivered to J. N. for a Purpoſe. be- 913 gs 
neficial to himſelß he is anſwerable for it to the Owner. wi 
24. If Goods, which have been taken by a.Sheriff in Execution, are Sid. 438. 
taken from him by a Stranger, he may maintain an Action of Treſpaſs : Wilbraham | 
Becauſe he is anſwerable for the Goods to the Perſon at whoſe Suit the Ex- . Snow. 
ecution was. , r Mod. 31. 
25. If Goods of J. S. which have been delivered to J. N. to be cariied Salk. 26, 
for Hire, are taken from J. N. by a Stranger, J. N. may maintain an 142. 
Action of Treſpaſs : Becauſe he is anſwerable for the Goods to J. S. 


* 


"gp, 


1 Mod. 31. 
26. The Agiſtor of a Beaſt may maintain an Action of Treſpaſs for the Bro. Treſp. 


taking or injuring. thereof by a Stranger, whilſt it is upon his Land: Ul. 67. 
Becauſe he 1 for 55 Beaſt to * Owner. ee Mo 343 + 
27. Churchwardens may maintain an Action of Treſpaſs, for the Taking p;., N. B. 
of Goods belonging to their Church by a Stranger during their Church- 93. 4 
wardenſhip : Becauſe they are, anſwerable for the Goods to their Sueceſſors. 1 1 
| | ; | 1 65. 
28. And it is ſaid, that Churchwardens may maintain this Action, for Fitz. N. B. 
the taking of Goods belonging to their Church by a Stranger during the 89, 9a. 
Churchwardenſhip of their Predeceſſors. / } 
29. But it may be inferred from what is ſaid in another Book, that Dyer a8. 
Churchwardens cannot maintain this Action, for the taking of Goods be- 
longing to their Church by a Stranger during the Churchwardenſhip of 
their Predeceſſors. | Ra 
zo. And the latter ſeems to be the better Opinion; for it is not reaſon- 
able, that Churchwardens ſhould be anſwerable to their Sueceſſors for 
Goods belonging to their Church, which were taken during the Church · 
wardenſhip of their Predceſſars; 


31. It is moreover certain, that the Churchwardens never had in this 
Caſe an actual Poſſeſſion of the Goods. % . 
32, Tt follows, that they never had a ſpecial Property in the Goods; 
or it is laid down in many Caſes, that no Perſon can have a ſpecial Pro- 
perty in a perſonal Chattel, of which he never had the actual Poſſeſſion. I: 
3 f It is upon the Whole clear, that both the Perſon in whom the ge- 
nern Property is, and the Perſon in whom the ſpecial Property is, may 
mautain an Action of Treſpaſs for the taking or injuring of a perfonal 
tel by a 1 was in the actual Poſſeſſion of the latter“ | 
g F* But» if either of theſe Perſons have recovered in ſuch Action, this 2 Roll. Abr. 
py oult the other of his Right of Action: Otherwiſe the Treſpaſſer would 369. P. pl. g. 
liable to make a ſecond Satisfaction for the ſame Injury.  - 1 5 
. 


— 


* 


35. Nor 


2 Rep, 84, | 


A Leon. 184. 


531. N. pl. 3. 


— 


9 


Bro. Treſp. 35. Nor is this Caſe like the Caſe of the beating of a Servant, in which 
Re ls both the Servant and his Maſter may maintain an Action of Treſpaſs ; and 
3 7 the Recovery of one ſhall not ouſt the other of his Right of Action. 
: U . A , AY Ek 
36. For the two Actions are in the latter Caſe maintained upon quite 
different Grounds ; that of the Servant being to recover a Satisfaction for 
the - perſonal Injury; that of rhe Maſter to recover a Satisfaction for the 
Loſs of Service, which was. the Conſequence of the perſonal Injury. 


3. Where the Injury was ne to Real Property. i 


— 


Bro. Treſp. 47. Only the Perſon, who has the Poſſeſſion in Fact of the Real Pro: 


pl 38. pl. perty to which an Injury has been done, can maintain an Action of Tre(. 


w_ _ aſs Puare Clauſum fregit : A general Property net being in the Caſe of 
Latch 263. Real Property, as it is in the Caſe of Perſonal, ſufficient to found this 


2 Bulſt. 268. Action upon. 


. 38. And there well not only be a Poſſeſſion in Fact of the Real Property; 
Berry v. but it muſt be a lawful one: For an Intruder into Land does not gain by 


— Goodman. the IntruHon ſuch a Poſſeſſion, as will enable him to maintain an Action 


Plowd.546. f Treſpaſs Quare Clauſum frigit. 
Bro. Me 39. The Perſon in whom the Freehold of Land is, cannot maintain an 


50. Action of Treſpafs Quare Clauſum fregit, for an Injury done to the Land 


pl. 5 | : 
<A whillt it was in the Poſſeſſion of another. 


$54. ; 
edn: t3a. TG 55.4 17 | 0 

nr 1s. 40. -An Heir at Law may make a Leafe of Land deſcended upon him, 

Erowubig. before he has entered thereupon ; but he cannot maintain an Actidn of 


7. Beſton. Treſpaſs - Duare- Clauſum fregit, before he has by Entry acquired the 
Poſſeſſion in Fact. 


21Lcon. 147. 41. If a Fine ſur Comiſance ade Droit come co be levied of Land, the 


Berry v. Conuſee does thereby immediately obtain a Poſſeſſion in Law: But he can- 

Goodman. not maintain an Action of Treſpaſs Quare Clauſum fregit, before he has 
by Entry acquired the Poſſeſſion in Fact. 5 | 

Plowd. 528. 42. A Parſon cannot maintain an Action of "Treſpaſs Quare Clauſun 


Hare. git for an Injury done to his Church, Church-Yard, or Glebe, before 


Bickley. hc is inducted ; it being the Induction which gives him the Poſſeſſion in 
Fact of theſe Things. ; | 


3 Treſp. , 43. If a Man, who once had the Poſſeſſion in Fact of a Real Eſtate, quit 
pl. 46. it, or be deprived thereof, lie cannot maintain an Action of Treſpaſs Quart 


Clauſum fregit for an Injury done thereto, which was done betwixt the 
Time of his quitting or being deprived of the Poſſeſſion, and his regaining 
the ſame by Re-entry. | 


| Va 
2 Roll. Abr. 44. 1 he Diſſeiſſee of Land cannot maintain an Action of Treſpaſs Quart 


553 b. pl. 4. Clauſum fi gil, for an Injury done thereto betwixt the Time of the Diſſeiſa 


pl. 5. and his Re-cntry: For he does not, until a Re-entry be made, regain the 


Poſſeſſion in Fact of the Land. : 
2 Roll. Abr. 45+ It has been holden that a Leſſor at Will, or for Years of Land, who 
has after Dh gy 4" jay 3-1 X the Eſtate at Will or for Years frogs 
may maintain an Action reſpaſs Quare Clauſum fregit, for an Inju!) 
1 rt to the Land during the rare of 9 fan at Will or for 
Years ; becauſe his Reverſion may have been thereby injured. 
2 1evi20g, 46. But it ſeems to be the better Opinion that he cannot: For in anpthe 


Biddeford Book it is laid down, that only the Leſſee at Will or for Year of 


j 


v. Onſlow, Land can maintain this Action, for an Injury done to the Land during ih- 
3 Fe 1 3 . | wt 7 Continuuice 


| c & oo 88) ö 
Continuance of the Eſtate at Will or far Years : For that the Remedy of 
the Leſſor, if the Injury be of ſuch a Kind as to be prejudicial to the Re- 
verſion, is by an Action upon the Caſe. noe ered th 
47. If in a Leaſe for Years of Land there be a Reſervation of the Trees, Bro, Treſp. 
the Leſſor may maintain an Action of Treſpaſs Quare Clauſum fregit, for pl. 55- 
cutting down or injuring the Trees during the Continuance of the Leaſe ; 
For by the Reſeryaticn of the Trees the Land on which they w was 
reſerved, and conſequently the Leſſor has never been out of the Poſſeſſion 
in Fact thereof. e 1 | - | 
48. A Leſſee for Years of Land may maintain an Action of Treſpaſs 2 Roll Abr. 
Quare Clauſum fregit, for an Injury done to the Land by any Perſon 381. N. pl. 6. 
during the Continuance of bis Eſtate. | Sid. 347 
49. But a Leſſee at Will of Land can only maintain this Action, where 2 Roll. Abr. 


the Injury to the Land, done during the Continuance of his Eſtate, was SS N. pl. 3. 
done by a Stranger. pl. 4. 


167 


_ | SES ed es Sid. 347- 
Fo. For if the Injury were done by a Perſon, who entered under Colour Sid. 347. 
of Title, this Action does not lie, WE, Geary v. 
. Barecroft. 
51. Itis laid down in one Book, that a Tenant at Sufferance of Land has Fitz. Treſp. 
not ſuch an Intereſt as enables him to maintain an AQtion, of Treſpaſs pl. 10. 
Juare Clauſum fregit. FLO 
52. But it is in other Books laid down, that a Tenant at Sufferance of 2 Roll. Abr. 
Land may maintain this Action, for an, Injury done by a Stranger to the SSI. N. pl. 2. 
Land. a ; 13 Rep. 69 · 
53. If the Perſon, who is intitled to the Veſture or Herbage of Land, 1 Toft 
be diſturbed in the Enjoyment thereof, an Action of Treſpaſs Quare Claus ro. Treſp, 
ſum fregit lies. pl. 273. 
2 Roll Abr. 
552. N. pl. 8. Moor 30a. 


54. It has been holden, that the Perſon, who is intitled to the Graſs 3 Leon. 213. 
pou upon Land after it has been mown, may maintain an Action of Hitchcock, 

reſpaſs for ſpoſling the Graſs : But that he cannot maintain ag Action of. — 
Treſpaſs Quare Clauſum Fregit., ä | 

55. It is laid down, that no Perſon can maintain an Action of Treſpaſs-2Bulſt, rg 7:. 
Quare Clauſum fregit, for an Injury done to the Soil of a Highway; for Durand v. 
that, when Land is dedicated to the Service of the Public as a Highway, © 
it ceaſes to be private Property. 

56. But it was in a madern Caſe holden, that, although Land be dedi- str. 1004. 
cated to the Public Service as a Highway, the Property of the Soil con- Lade v. 


tinues ſo in the Dedicator, that he may maintain this Action. Shepherd, 
e | a Hil. 8. G. 2. 


$7. A Perſon cannot maintain an Action of Treſpaſs. Quare Clauſum Bro. Treſp. 
fregit, for treading down the Graſs growing upon Land in which he has a Pl. 174. 
Right.of Common ; for although a Commoner have a Right to take ſuch 2 \ 
rea a of his commonable Cattle, he is not in the Poſſeſſion of 552. N. pra. 
Land. a | 


58. It has been holden, that, although J. S. have a Right to a Seat in a Palm. 46. 
Church as belonging to an antient Meſſuage, he cannot maintain an Action Dawtrie v. 
of ak for being diſturbed in the Uſe thereof, or for an Injury thereto Dec · 
done ; or that thei proper Remedy is an Action upon the Caſe. 

185 It is not neceſſary, that the Perſon, who brings an Action of Treſ- 
Juare Clauſum dregit ar an Injury to Land, ſhould be in the actual 
olſeſſion thereof at tl Time of bringing the Action. 1 | 
60. If an Injury were done to = and of J. S. while he was in the Bro. Treſp. 
actual Poſſeſſion thereof, and J. S. afterwards quit the Poſſeſſion, an Ac- RS Abr 
Lon of,Treſpaſs Quare Clauſum fregit may be brought by him. „ 
- > N 61. The Plowd. 437. 


T r SS An. 

Bro. Treſp. 61. The Diſſeiſſee of Land may maintain an Action of Treſpaſs Qua: 

AS 1 * Frau, 55 an Injury 158 to the Land before he * . N 

Bro. Treſp 52. If the Beaſt of /A. be chaſed into Land, which is the Property of 4, 

pl. 421. but in the Poſſeſſion of 3. A. may maintain an Action of Treſpaſs for the 
Injury done to his Beaſt: But he cannot maintain an Action of Treſpaſ 

Quare Clauſum fregit. | N | ? 


= 4 
- % 3% #3, 
4 


__ 


Cro. Eliz. 63. Although Land in the Poſſeſſion of F. S. be ſowi by NM. and it be 
1 moreover agreed by J. S. that J. N. ſhall have half the Corn thereupon 
Hare 2. grown, J. N. cannot join with J. S. in an Actioh of Preſpaſs Quare Clau- 
Dn: Abr Jum fregit for an Injury done to the Corn before it is ſevered ; Becauſe he 
308. N. pl 2, is not in the Poſſeſſion of the Land. 8 bh He) | 


| 


: 1 * 
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@) For what Jnjuries to the Perſon an Aition of 


\ 5 | 12 f Y F 1 1. For Battery. : « 
8 3 f oY „ 
1. AV Action of Treſpaſs lies for Battery. be Hr Ev, 
| 2, But it is not neceſſary in this Place to ſhew what conſtitutes 
a Battery; becauſe this has been already done under the Title Aſaull ard 


F 


„ 


— 


2. For an accidental Stroke. 00 5 


Bro. Treſp. 3: If one Man have received a corporal Injury from the voluntary AR of 

pl. 213. another, an Action of Treſpaſs lies, provided there was a Neglect or Want 
pl. 310. of due Caution in the Perſon who did the Injury, although there were vo 
Hob. 134. Deſign to iujure. ; „„ 

I. at „ "Ute : 
N 4. If a Soldier, for want of due Caution. wound a Man by the Dif 
Hob. 134. charge of his Gun in exerciſing, this does not amount to a Battery; be- 
2 cauſe there was no Deſi gu to hurt; But an Action of Treſpaſs lies. 

n " 5+. The Defendant. in uncocking his Gun diſcharged the fame, 2nd 
ſend aK wounded the Plaintiff who was ſtanding by and looking at him; it was 
e holden that an Action of "Treſpaſs lay. BT, Apa ae | 
72 6. If a Man ride an unruly Klark for the Purpoſe of Breaking it, in 
a Place much frequented by the King's Subjects, and the Horſe run away 
with the Rider, aud run over a Man and hurt him, ay Action of Treſpals 


8 


Avent. 295. 


t if the corporal Injury received is not to be imputed to the Negli- 
of the Party by whom it was done, or to the Want of due Caution, 
n Action of Treſpaſs does not lic, although it were the Conſequence of 3 
; voluntary AR. | 2 3 * 379 8 

t >  -, 8B. If in the very Inſtant a Soldier diſcharges his Gun in . 
Hob. 134. Perſon runs acroſs, and is thereby wounded, an Action of Treſpaſs dot 
. FE 06 eo „ | : 
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| | 3. For a falſe Impriſonment. .' 8 | 


9. An Adios of Treſpaſs lies for every unlawful Reſtraint of Liberty y. ; 

10. If a Perſon be unlawfully arreſted in the Street, -this, although he be Finch La 
not carried into @ Houſe, is a falſe Lmpriſonment. | 

11. Every Arrelt of a Man for a civil Cauſe, which is not warranted by alnſt. 5 1, 
legal Procels, is an unlawful Reſtraint of Liberty. 

12. It has been holden, that 4 Cuſtom to impriſon à Perſon without le- 2 Jon. 147. 
gal Procels is got good. | Elkings v. 


NN 
13. If a Perſon be arreſted under 2 Ponds which. was | body A Nerf 


iſued, this is à falle Impriſonment in the Party at whoſe Suit it was 1 Vent. 220. 
iued; for it was incumbent on him, to tale Cure that thei Proceſs was . Jog. 
regularly iſſued, 
14. But if a Perſon be arreſted under a Proseſs which was erroneouſly 5 * . 
illued, this is not a falſe Impriſonment ; becauſe the irregular iſſuing of Phili 
the Proceſs, was owing to a Miltake in an Officerigf the Court, and not to 
the Party at whoſe Suit it was iſſued. < iy 
15, It ſeems to have been always holden, that it is not a falſe Impriſou- mm _ 
ment in an Officer, to arreſt a Perſon under the _ Proceſs of luperior 1 =o 
Courts, although the Proceſs were irregularly iſſued, 


Sr; So 9. 

16. It is laid down by Hale, Ch. J. that an Arreſt of a Perſon vnder W | 
the Proceſs of an inferior Court, © by an Officer of the Court, is a falſe Read 3 
Impriſonment, in caſe the Proceſs were irregularly iſſued; it being incum - Wilmot, 
bent upon the Officer, or Miniſter of the Court, to take Care that the Pro- 
ceſs was irregularly iſſued. 

17. But it is in divers Books laid down, that the Officer is not in this Oro. Ja. 3. 
Caſe liable to an Action of Treſpaſs ; for that it would be hard to puniſh * 2 89. 
2 Perſon, who has done nothing more than execute the Proceſs of a Court, * ©: 78. 


to which he owed Obedience. | N 


18. If a known Bailiff arreſt a Perſon 3 a Warrant of þ Sheriff, Bro. Faux 
he is not obliged to ſheiv the Warrant : For all Perſons are bound to take Impr. pl. a3. 
Notice that he is a Bailiff; and it is at his Peril to arreſt a Man without ? NM 69. 

a lawful Warrant. 
19. But if a ſpecial Bailiff do not in ſach Caſe ſhew his Warrant, a Bro. Faux, 


Sight thereaf being demanded at the Time of VIE the Arreſt js a falſe Impr. pl. 23. 
Impriſonment. W 3 


20. If a known Bailiff, who has two Warrants againſt J. S. one of Grenvill o. 
which is legal, the other illegal, declare at the Time of arreſting J. S. that TheCollege 
the Arreſt is by Virtue of the illegal Warrant, this i a falſe Impriſon- of Phyſici- 
ment: For the Lawfulneſs of the Arreſt does not e. upon what he . 
declares, hut upon the Sufficiency of his Authority to arreſt J. . 

21. It is in one Caſe doubted, whether an Arreſt by the Aſſiſtant of a 6Mod. 211. 
Bailiff, whoſe Name is not in the n even in the Preſence of the 
Bailiff, be not a falſe Impriſonment. 

22. But if a Warrant be directed to our or more Perſons jointly and 1 loft. 181. 
b an Arreſt by any one of theſe is not a falſe Impriſonment. 

23. If a Stranger aſſiſt a Bailiff in confining a P > Age has been ar- 
reſted by the e this is not a falſe 8 oF Bro. Truths 


pl. 4032. 
2 Roll Abr. 
561. F. pl. 2. Cr. Car. 446. 3 Term. Rep. 361. 729. 


＋ Ia Str er, after a Man has been arreſted, confine him at the Re- 2 
quelt of the Bailiff who arreſted hang this is not a falſe Impriſonment, Crs * 


% 


25, Ii was formerly bolden, that if a Perſon be arreſted under the N. Sl 76. 
ceſs of an inferior Court, for a Cauſe of Action which did not ariſe within The Caſe of 
the og of the Court, it is a falſe Impriſonment in the Officer who the Mar- 


the Arreſt, and in the Party at whoſe Suit it was made. thalſea, _ 
26. AMich. 10% | 


#4 Hcy | «4 


— 
5 kd 


J] oO. 8 ae 18 I ne OE 
ö 26. A Difltin&'on was afterwards taken between the Party, at whoſe Suit 
the Arreſt was in ſuch Caſe made, and the Officer who made it. - 7 
| Mod 197. 27. It was holden to be a falſe Impriſonment in the former: Becauſe it 


igg*nſon ſhall be intended, that he knew where the Cauſe of Action did ariſe ; and 
» Martin. it was a Fault in him, to ſue in a Court which had not Juriſdiction in the 


Hil as Ja. 2. Matter. 
2 Jon 214. 


Olliet v. Beſey, Trin. 34 Car. 2. | ; 7275 


1 


2 Mod, 196. 28. But it was holden not to be a, falſe Impriſonment in the Officer, un. 

lig genſon leſs it appeared plainly, that the Cauſe of Action did not ariſe within the 

F ee Juriſdiction of the Court: For that, unleſs this did appear plainly, it wa 

2. the Duty ofthe Officer to execute the Proceſs, e 5 

Id. Raym 29. This Diſtinftion ſeems to be at this Day exploded ; for it has been 

20. Truſ- holden in another Caſe, in which all the Caſes ſeem to have been well 

cott v. Car- conſidered, that the Party, at whoſe Suit J. S has been arreſted under 

enter the Proceſs of an inferior Court, is not liable to an Action of Treſpaſi 

Irin. o W. 3. although the Cauſe of Action did not ariſe within the Juriſdiction of the 

Court; for that J. S. can only take Advantage thereof by pleading to the 
Juriſdiction of the Court. 

x Jon. 275. 30. If a Sheriff, to whom no Writ was directed for the arreſting of 4, 

"x" make out a Warrant to a Bailiff to arreſt A. and A. be thereupon arreſt- 


ed, it 1s a falſe Impriſonment in the Sheriff, and in the Bailiff ; becauſe 


% 


there was no Authority for the Arreſt. | | 8. 
3 Lev. 93. 31. But if a Writ were directed to a Sheriſſ for the arreſting of 4. and 18 
Oſborn v. he make out a Warrant to a Bailiff, under which A. is arreſted before the af 


= Brook= Writ is delivered to the Sheriff, this is no falſe Impriſonment : For the 
houſe. Writ is an Authority for all that has been done, notwithſtanding it wa 


ev. 19. not delivered to. the Sheriff before the Arreſt. < 
32. though however the Arreſt upon ach Warrant be good, the grant- 
ing thereof by a Sheriff, or his Deputy, s unlawful : For by the 6 Gee. 1. th 


cap. 21. par. 53. it is enacted, “ That if any High-Sheriff, Under-Sherif 
or his or their Deputy, ſhall make or Guſe to be made or delivered out, 
« to any Perſon whomſgever, any Warrant, before they or ſome one of 
« them ſhall actually have in their Cuſtody the Writ upon which ſuch War- IN 
„ rant ought to iſſue; that then the Perſon or Pertons ſo offending, and ( 
every of them, ſhall forfeit ten Pounds for every ſuch Offence.” 
Bro. Office 37 If 4. be arreſted inſtead of B. whom the Sheriff had a Writ to 
1.8. . | arreſt, this, although B. be very much like A. in the Face, is a falſe Im- an 
* $ Roll. Abr. priſonment : for the Sheriff is at his Peril to take Care, that he do not ar- 
$:2:0-pl-5- reſt any other Perſon than him againſt whom the Writ iſſued. 
2 Bulſt. 149+ 34. Nay, it has been holden, that if 4, tell an Officer, who has a War- 
ga 457* rant to arreſt B. that his Name is B. and thereupon the Officer arreſt 4. 
Niet ”* this is g falſe Impriſonment; for that the Officer is at his Peril to take 
; worth Care, hat he do not arreſt any other Perſon than him againſt whom the 
Hard. 323. Writ iſſued. | | SHES 
15 35. It is by the 29 Car. 2. cap. 7. par. 6. enacted, * That the Perſon 
& ſcrving or executing any Writ, Proceſs, Warrant, Order, Judgment or 
% Decree, upon the Lord's Day, except in Caſes of Treaſon, Felony ot 
- . 4 Breach of the Peace, ſhall. be as liable to the Suit of the Party grierd, 
s and to anſwer Damages for the doing thereof, as if he had done the ſame 
without any Writ, Proctſs, Warrant, Order, Judgment or Decree.” 
Shep. a8. 36. It is ſaid, that the arreſting of a Clergyman under a Civil Proce 
8 either in going to Church to perform Divine Service, or in returning fron 
tthence, on " Day, is a falſe Impriſonment, © 
GMod. 154. 


77 If a Perſon againſt whom an eſcape Warrant has iſſued, were 1. 
Dich; v; ed by the Mob, and by them delivered to the Sheriff, and the Sherif 


Doughty. detain him, this is a falſe -Impriſonment ; for, as he was not arreſted by ! 
> Mera » the Arreſt was illegal; and if fo, the ſubſequent Detentio 
F | 18 | 7 K 20 9 a 8 N | | 7 7 12 , 


SE: Th : 38. Put 


= 4 o 
Fo] 


38. But ifa Perſon, who was arreſted by the Bailiff of a Liberty out of Skin. 50. 
the Liberty, were delivered by the Bailiff into the Cuſtody of the Gaoler of Elliot v. 
the Liberty, it is not a falſe Impriſonment in the Gaoler to detain him, al- 7 ee A 
though an Action of "Treſpaſs would lie againf the - Bailiff for the illegal y 
Arrelt : For, inaſmuch as the Gaoler would have been liable to an Action 
of Eſcape, if he had refuſed to receive the arreſted Perſon, er if he had 
afterwards ſuffered him to go at large, it would be very unreaſonable, that he 
ſhould be liable to an Action of Treſpaſs for detaining him. et: EF 

39. An unlawful Detention of a Perſon who has been arreſted does, al- Cro. Car. 
though the firſt Arreſt were lawful, amount to a new Arreſt, and conſequently 329. 
it is a falſe Impriſonment. ö | | bo {rang v. 


40. If a Plaintiff do, by an Order in Writing, direct a Sheriff to diſ- 3 Bulftr. 9 , 
charge a Perſon, whom, he has arreſted under a Capias or an Exigent at the 98. Withers 
Suit of the Plaintiff, and the Sheriff afterwards detain the Perſon, this is 7. Henley. 
a falſe Impriſonment. ” 1 OI0Y - = Car 


41. If a Sheriff detain a Man, whom he has arreſted under a Capias or Fitz. N. B. 
an Exigent after a Writ of Superſed:as has been delivered to him, this is a 236. 
falſe Impriſonment, | 1 | Cro 18-379: 

. 6 ep. 
. 2 | js 141. 3 Bulftr, 97, 


42. But the detaining of a Man, who has been arreſted under a Capiar ad Fitz. N. B. 
Satizfuciendum, after a Writ of Super/edeas has been delivered to the Sheriff, 237. 
is not a falſe Impriſonment : Becauſe a Writ of Superſedeas does not lie! Vents. 3. 


after a Perſon is taken in Execution. ; - 15 


43. It is not'a falſe Impriſonment, either in a Sheriff or Gaoler, to de- 2 lug. 53. 


\ 


tain a Man who ought otherwiſe to be diſcharged, until he pay the Fees 
due to the Sheriff or Gaoler. . 
44- If the Order of a Court be to confine a Perſon in a certain Rriſon, Selk. 408. 
the confining of him in any other Priſon is a falſe Impriſontnent. — * | 
D. 
; ; x | ; | Skin, 664. 
45. An Officer, who has arreſted a Man under a Capiat, may confine Salk. 408. 


tim wherever he pleaſes ; For the Words of this Writ are, Ita quod habeas Swinſtend 
Corpus ejus' coram, &c. Air 6. 


46. It is in the general true, that an Arreſt for a criminal Cauſe, without ainſt. 51. 52. 
an expreſs Warrant, is a falſe Impriſonment. | | ; | 
47. And wherever an expreſs Warrant is neceſſary to authoriſe an Arreſt Bro, Faux, 

for a criminal Cauſe, an Arreſt without an expreſs Warrant can never be Impr. pl. 8, 


at- juſtified under one granted after the Arreſt. | 2 Hawk. 

A, 48. But in ſome Caſes an Arreſt may be made for a criminal Cauſe with» P. C. 81. 

ke out an expreſs Warrant. a \ 
the 49. If a Felony have been committed, and A. have juſt Cauſe to ſuſpect Bro, Faur. 


{| was committed by B. A. may arreſt B. without an expreſs Warrant. Impr. pl. f. 


1 Bulſtr. 
5 | 2 Hawk. P. d. Ba. 
* 50, But if A. arreſt B. without an expreſs Warrant, becauſe C. has juſt Bro. Faux. 
| Cauſe to ſuſpect that B. has committed a Felony, A. is guilty of a Alle Impr. pl. 3. 
ame Impriſonment; for the Power of arreſting without an expreſs Warrant is 8 
4 Fonkined to the Party ſuſpecting. 2 Hawk, 
- 13 P. C. 82. 


51. A private Perſon may without an expreſs Warrant arreſt Perſons 1 Inſt. 54. 
who are actually fighting; and keep them in Cuſtody until their Paſſion Bro. Faux. 
h; over, DG * N | *;. 30 vt | Im pl. 6. 

| 7 4.9 
iP; x36. 2 Hawk. P. C. 8x. 

£2. And it is faid, that the arreſting of a Perfon, who is coming to the x Hawk. 
ce of one who is fighting, is not a falſe Impriſonment. P. C. 136. 
. 8 53. It 


= * 


1 


Impr. pl. 41. who has aſſaulted him. 


* 
* 
- 


- Pk 46. the Public. | 


5 1307. , _ Conſtable, can arreſt a Night-Walker, unleſs the Night- Walker have been 
Us 8 guilty of ſome diſorderly Ac. F 


* 172 i | (5) * R -F 8 * p AA * 8 8. | 
A lust. 5% 53. It is in the general true, chat an Arreſt cannot be made, either by , | 


None Affray is over, without al, expreſs Warrant, . 

r 5 * | 1 „ i ee ; ö 
1 Toft. 52. 54. But if a Man have received a dangerous Wound in an. Aﬀeay, the 

25 Impr. pl. 6. by. a Peace · Oger gr a private. Perſon, without an expreſs Warrant; and may 
8 e be confined, until a Judgment can be formed, whether it be probable, that 
: 2. "= 136. the Wound will proye mortal e 5 


24 Hawk. FRB 8 15 | F 
PF. S. 581. 55. A private Perſon may without an expreſs Warrant arreſt a Perſon, 
£ _ whom he ſees upon the Point of committing Treaſon or Felony, or of doing 


Pl. 25. any other Perſon. ; UBS xl 
2 laſt. 352. 58. It is laid down, that à private Perſon may without an expreſs War. 


1 | , | 
| 'I Roll. Abr. 559. D. pl. I. pl. 2. 


. a ft. 52. Gr. And it is laid down in ſome Books, without confining the Power of 


K „ np PFY rl „ ** . * N 
— — oY | ru ; 2 l 4 ” We 
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Bro. ger Peace-Officer or a private Perſon, on the Account of an Affray, after the 


Bro. Faux. Party who gave the Wound may be arreſted after the Affray is over, either 


—_ 


„an Act which may eadanger the Life of any Perſon;. and may confine 
him, until it may be reaſonably ſuppoſed, that he has laid aſide the Deſign | 
of committing the 'Treaſon or Felony, or doing the Act. 

Bro Faux. 56. A Peace-Officer may without an expreſs Warrant arreſt a Perſon 


Bro. Faux. 57. A private Perſon may without an expreſs Warrant confinea Perſon 
Impr. pl. 48. diſordered 'in his Mind, who ſeems diſpoſed to do Miſchief to himſelf, or to 
Bro. Treſp. rant arreſt a Night-Walker; for that the doing of this is for the good d 
Ld. Raym. 59. But it was holden in 'a modern Caſe, that no Perſon, not evena 


* * 


Bro. Faux 60. A Peace Officer may without, an expreſs Warrant arreſt a Perſon, 
* 6. againſt whom a Hue and Cry has been leviec. > 


Bro. Trelp. arreſting to a Peace Officer, that the Perſon, againſt whom a Hue and Cy 


pl. 213. Has been levied, may be arreſted without an expreſs Warrant. | 
5 62. It is in the general true, that an expreſs Warrant for the arreſting 
bodbf a Perſon ought to be in Writing. | 
| .2Roll Abr. 


588. C. pl. 2. 


| Moor 408. 66. It is lawful for a Juſtice of the Peace to authoriſe any Perſon, by 


Ct Ja 82. 67. A Commitment under the Warrant of a Juſtice of the Peace, whid 


63. But an Arreſt under a Parol Warrant of the Court of King's Bench 

is not a falſe Impriſonment. 1 | \ 
Moor 408. 64 It is laid down in one Caſe, that the confining of a Man for a ſhort 
Broughton Space of Time, under the Parol Warrant of a Jultice of the Peace, for fur 
v. Mulſhoc. ther Examination, is not a falſe Impriſonment. ; 

Oro. Eliz, 65. But it is in another Cafe laid down, that a Confinement for further 


Examination, under Parol Warrant of a Jultice of the Peace, ought not to 
unge. exceed three Days. i | | | 
Tatcham. ay 7 


x Hale P. C. 586. 2 Hale P. C. 79, 121. 2 Hawk. P. C. 185. 


Broughton Parol Warrant, to arreſt a Perſon, who has been guilty of a Breach of the 
Hake Peace in his Preſence. 33 abr . 4 


? * 
Pc C. 83. 


Roucher's, does not mention the Crime for which the Perſon is committed, js3 fill 
1537 ws Impriſonment. 5 „ Fe, 
« AQ 18. F \ ; „ » k 
Stra. 509. 1 Hale P. C. 377. 2 Hale tr. 2 Hawk. P. C. 131, 133. 3 Burr. 2692+ 4 Bt 
7763. Cowp. 682. Doug. 30). 2 Term Rep. 225, 455. 155 ou : ys FE 
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| WVCCC Y ROE EAT in9g 
68. But a Juſtice of the Peace may grant a Warrant to arreſt a Man Cro. Ja. 8. 
fr further Examination, without mentioning the Crime of which he is ac- 2 Hooks 
aſed; for it may not always be proper to let even the Peace-Officer know ** ©*.* 10 
the Crime, of which the Party to be arreſted is accuſed. „„ „ 
69. If a Perſon be arreſted under the Warrant of a Juſtice of the Peace, 2 Hawn. 
for a Matter of which the Juſtice had not Juriſdiction, it is a falſe Impriſon- P. C. 83 3. 
ment in the Jullice. | . 72 . 
70. Ii a ſworn Peace - Officer arreſt a Perſon under the Warrant of a , Hauk. 
Jultice of the Peace in the Precin of which he is an Officer, it is not ng- P. C. 86. 
ceſary to ſhew the Warrant. „ 1 
71. But if a Perſon be arreſted under ſuch Warrant by a Perſon who is bid. 
not a ſworn Peace-Officer, or by a ſworn Peace-Officer out of his Precin&, + _ 
and the Warrant be not, upon a Demand thereof at the Time of arreſting, 
hewn, it is a falſe Impriſonment. 2 of 26 | 
72. If a Peace-Officer, after having arreſted a Man under a Warrant of 2 Hawk. 
a juſtice of the Peace, ſuffer him to go at large, and retake him P. C. 81. 
under the ſame Warrant, it is a falſe Impriſonment. ; | | N 


73. The Point is not quite ſettled : But it ſeems to be the better Opinion, 1.4. | 


of 
* 7 
od * 


* 


that, although a Peace-Officer cannot retake a Perſon, whom he had before | 
atreſted under a Warrant of a, Juſtice of the Peace and ſuffered to go at — 
large, under the ſame Warrant, if the Perſon voluntarily ſurrender himſelf, 
it is lawful for the Peace-Officer to detain him, and carry him before a 
Jultice'of Peace, 15 | | | | 
74. Heretofore, if a Peace-Officer had arreſted a Perſon under the War- 
rant of a Juſtice of Peace, for an Offence of which it appeared upon the 
Face of the Warrant that the Juſtice had not Juriſdiction, it would have 
been a falſe Impriſonment. g 5 1 
75. Bot by the 24. Geo. 2. cap. 44. par. 6. it is enacted, That no Ac 
* tion ſhall be brought againſt any Conſtable or other Officer, or againſt 


* any ecrſon acting by his Order: and in his Aid, for any Thing done in 8 br 5 
« Obedicnce to any Warrant under the Hand or Seal of any Juſtice of the bay 
Peace, until Demand hath been made or left at his uſual Place of Abode * 


« in Writing, figned by the Party intending to bring ſuch Action, of the 
« Perufal and Copy of ſuch Warrant, and the ſame hath been refuſed or 
„ neglected for the Space of fix Days after ſuch Demand.” | 


— 
* 


— 
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(E) For what Injuries to | Perſonal operty an 
__ ___ Atfion of Treſpaſs lies, vi * | 


"x. To live Property. — 


1. IT bas been holden, that no Perſon can have ſuch Property ina Ne- | 
, 4 groin England, as will at wh him to recover the Value of the Negro LE uns 
um an Action of Treſpaſs in Caſe he be taken away; and that the Maſter Chamber- 
of the Negro can only recover, as he may in the Caſe of another Servant, lain v. 
Damages for the Loſs of Servicdcde .. : Harvey, 
2. I appears from another Report of this Caſe, that one Queſtion was, 3 5 W. 3. 
whether the Baptiſm of the Negro, after taking him from his Maſter, did not Carth. 397. 
rg to an Emancipation: But the Court determined the Caſe upon 
ue gegend Queſtion, without giving an Opinion as to this Queſtion. 


— 


to * 


3. Ia 


* 


% 


Vs , A. 8.0 
f IX. Raym. 3. In a ſtill later Caſe it was holden, that no Perſon can have ſuck: 


ö WT 4. If the Sheep of J. N. are mixed with the Sheep of F. S. and J. 3. 
ph 1 3.5 chaſe them to the next convenient Place for that Purpofe, in order to Ss 


ö 


1 


| 2 unleſs the Owner knew the Dog to be very fierce. 
08. S. C. a 


| ? 
a Rep. 38. 5. If J. S. chaſe the Beaſt of J. N. with a little Dog out of Landi 


2 Roll. Abr. 
566. J. Pl. 15. 1 Jon. 131. 


pl. 162. of Treſpaſs does not lie, unleſs J. &. knew the Dag had been accuſtomed tg 


12 Mod. 9. If the Owner of a very fieree Dog ſuffer him to go about the Street 


* N A 
- N 


1214. Property in a Negro in England, as will enable him to maintain an Ag; 
pans of Trover for the Converſion of the Negro; and in this Caſe the Authoriy 
pr ig ;_ of the Caſe of Butts v. Penny, 2 Lev. 20. in which it had been holden thy 
Ann. an Action of Trover will lie in ſuch Caſe, was denied. 1 


his Sheep from the Sheep of J. N. an Action of Treſpaſs does not bez 
for as they could not haye been eaſily ſeparated without it, the Chaſing vn 


eee 


Tirring- the Poſſeſſion of J. S. an Action of Treſpaſs does not lie; inaſmuch as, J. . 
ham's Caſe. has an Election to do this, or to dillrain the Beaſt. 


* 


1 Freem- 6. But if J, F. chaſe the Beaſt of 7, V. with a Maſtiff Dog out 
347. Land in tlie Poſſeſſion of 7. S. and any Hurt be thereby done to the Beal, 


Sing "Rep, this Action does lie ; che Maag with Mw Dog bong tel, | 


8. Cro. a 
gy, 254. N : „ \ | | : . 1 
Bro. Tref, 7, If a Stranger chaſe the Beaſt of J. M. out of Land in the Poſſeſſot F 


1.421. of J. S. Action of Treſpaſs lies. | 
6 ” 
Dow , 8. If the. Dog of J. f. kill aSheep the Property of J. N. an Adin 


bite Sheep. 


Ces, Tac 45. 12. This Action does not lie for killing a Dog found in a, Warren: Je. 
. 2 5 -cauſe, ſuch a Dog is to be conſidered as a Species of Vermin. 
. 3Com. Dig. ES ; __ 


© ; | 
Doug. 747- 


% 


4 Lev. 28, 13. And it hag been holden, that this Action does not lie, for killing . 
Barrington Dog found in a Park, N the Dog might. have been taken alive. 5 
v. Turner. 14. An Action of Treſpaſs. does not in the general lie for the taking « 7 
killing of a Beaſt or a Bird, which is Fere Nature : Becauſe there is 1. © 
TT in either of theſe, ' © "Fey * 
Bro, Detin. 15. But if a Beaſt or Bird which is are Nature have been reclinch C 
1.44 this Action lies for the Taking or Killing thereof; becauſe there is a Im o 
Bro. Treſp. perty in the. Beaſt or Bird. | SN A ob 
pl. 4% 16. And an Action of Treſpaſa does in ſome Caſes He for Taking u | 
| | "Killing a Beaſt or Bird; although the Beaſt or Bird be. Fere Natwe, ul , 
e have not been reclaimed. wo” e is: * ; * 
Fitz. N. B. 17. If a Hare or Coney be taken or killed upon the Land of 7: . 3% >... 
87. Action lies, although the Land be not a Warren, or the Hare or Conf] 10 
Gobb. 123. haye not been nk 0 | 


imed; for J. S. has, by Reaſon of its being upon l 
it wot 5. Land, a end Property in the Hare or Coney. 


18. It 


— 


X : 


\ 


18. But if a Hare or Coney be driven off the Land of J. S. and killed 5 Re 1005 
by J. N. J. S. cannot in the general maintain this Action: Becauſe the Boullton's 


or Coney off the Land. 


10. If however J. S. do immediately purſue the Hare or Coney, w aa. 4. 


d | Ys 
10. If the Beaſt of J. S. have been unlawfully taken by N. N. an Action Bro. Treſp. 
of Treſpaſs does not lie for the retaking thereof by J. S. Becauſe J. V. was pl. 323: 
hinſelf the firſt Wrong-Doer, . 5 Ted. Bui 


329 — 

by 4 "+2 of | : Duug. 747. 
21. And for the ſame Reaſon, if the Mare of J. S. which was unlawfully Bro. Treſps 
not lie againſt J. S. for the retaking of the Mare, and the taking of the 


Foal. 

22, If the Beaſt of J. S. have been ſeized for the Uſe of tht King, and Bro. Treſp. 
J. S. even before Office found retake it, an Action of Treſpaſs lies; for Pl. 357. 
by the Seizure his Property was deveſted. | | 

23. An Action of [Treſpaſs lies for the taking of a Beaſt, although it be Bro. 
afterwards retaken by, or reſtored to, the Owner: For the retain or pl. 222, 
relloring does in ſuch Caſe only go in Mitigation of Damages. . 1 
| | PI- 3. 
pl. 6. 


88. 


2. To dead Property. 


24. If a Ship have been wrecked, and the Goods of 7. S. which were in . Treſp. 
the Ship, are taken up by J. N. J. S. cannot maintain an Action of Treſ- pl. 54. 
paſs: Becauſe 7. NM. did not obtain the Poſſeſſion of the Goods tortiouſly, 2 Roll. Abr. 
but by the Act of God. e 2 SSS. Pl. 6. 
25. If the Goods of J. S. which have been illegally taken in Execution 570. Treſp. 
a Sheriff, are by the Sheriff delivered to 7. N. this Action does not lie: pl. 4. 
Becauſe the Poſſeſſion of the Goods by J. NM. was lawfully obtained. | 
26, If J. S. in whom the general Property in Goods is, give or ſell them \, 
Treſpaſs does not lie: Becauſe, as J. N. did by the Gift or Sale acquire a - — 
property in the Goods, he had a Right to the Poſſeſſion of them. 2 2133 
2). But if an Infant, in whom the general Property in Goods is, give Bro. 
or ſell them to J. N. but do not deliver them, and J. N. take them, this pl. 150. 
Aion does not lie: Becauſe, as the general Property of the Infant was not 
direſted by the Gift or Sale, the Poſſeſſion of the Goods was tortiouſly ob- 
tuned by 7. V. | | | 
28, if owever an Infant, in whom the general Property in Goods is, bid. 
give or ſell them, and do alſo deliver them to J. N. this Action does not 


3 le: Becauſe, - although the general Property of the Infant was not diveſted. / 
2 by the Gift or Sale and Delivery, the Poſſeſſion of the Goods by J. V. 
if vaz obtained lawfully. nat <a 


29. If the Bailee of Goods give or ſell them to J. N. but do not deliver Bro. Treſs 
them, and J. N, take them, an Action of, Treſpaſs lies: Becauſe, as the pl. 216. 
Gift or Sale of a' Perſon who had only à ſpecial Property in the Goods did ' 


obtained. © 


ge them to J. N. and deliver them, and J. N. carry them away, an Ac- pl. 293. 
uon of Treſpaſs does not lie: Becauſe, as a Power to ſell Goods docs imply a | 
Power to transfer a Property in them, the Poſſeſſion of the Goods by 75 N. 
ks lawfully obtained. whe 

31. But 


| ; =. 
" * 
\ 
- 


rn 38 ie a Vo io „ 


Property, which was only a local one, is determined by driving the Hare 8 i 


to J. N. but do not deliver them, and J. N. take them, an Action of 9. 1 Treſp. 


30. If a Servant, who is impowered to ſell the Goods of his Maſter, Bro, Tres. 


taken by J. N. do afterwards drop a Foal, an Action of Treſpaſs does pl. 33. 


not transfer a Property to J. N. his Poſſeſſion of the Goods was tortiouſlly + 


9 
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| Bro. Trelp-/, 31. But if a Servant, who has only the Cuſtody of his Maſter's Goay 


Pl. 295. give or- ſell them to 7. V. and deliver them, and F. N.-carry them away, ho 

. _,-—- this: A& lies: Becauſe, as the Servant had no Power to transfer a Pro to 
perty in the Goods, the Poſſeſſion, of the Goods by J. N. was tortiouly = 
„„ ithined:' i 46 - toes ti 

R 


be Brand 32. It ſeems to be the better Opinion, that if the Goods of J. g. 1 

Feme pl. 36. given or ſold, and delivered by his Wife to J. N. and J. N. carry then 10 
Bro. Treſp. away, an Action of Treſpaſs does not lie: Becauſe, as a Wife ha; 10 
kr 9. power aver the Goods of her Huſband, the Poſſeſſion of J. N. was hu. 
3 fully obtained. | | | 


—— 


8 2 7 : ; Gi 
Stra. 820 zz. If Goods have been ſeized illegally by ari Officer of the Cuſtom pa 
ns 1 „ an Acton of Treſpaſs lies; notwithſtanding there was a probable Cauſe d Jat 
"= as 2 ” Seizure; fo the Officer ad ed at his Peril. fy 


- Bro. Treſp. 34 If the Goods of J. N. are taken by a Jheriff, who has a' Writ t Ir 
pl. 364. | levy of the Goods of J. F. an Action of Treſpaſs lies; for the Sheriff i; x 
Koll Abr. his Peril to take Care, that he do not levy the Goods of any other Peru 
$52.0.pl.3. than 7. F. 5 | 17 a 
1 if 5 Wan ih c vr wr e e e 
1 zx. . take the Goods of 7. N. to prevent their being ſtolen & ö 
a 8 if Ta, an Action of Treſpaſs lies: 1 the Loſs to J. N. Roof 7 
3 if cither of theſe Things had happened, have been irremeduble. | C 
F = if the Goods of 7. N. are in Danger of being deſtroyed h 11 
Tire, and J. S. in order to prevent this take them, this Action does not lie 
| | | Becauſe the Loſs, if this had happened, would have been irremediable. th 
Bro. Treſp. 37. It is ſaid in one Book, that an Action of Treſpaſs does not lie fir 
pl. 415+ the taking of Goods, after the Perſon who took them has been indicted d A 
5 Felony and acquitted; for that, as omne Majus trabit ad ſe Minus, the Tid. 
pas isextinguiſhed in the Felony. | | | 
1 Jon. 130. 38. But it is in other Books laid down, that if J. S. who has been Ri 
Markham dicted for feloniouſly taking the Goods of J. N. have been acquitted, J. 


— 


2 Cobb. may maintain this Action: Becauſe, as it does not in this. Caſe appear fron W 
1 the Record that the Taking was felonious, it ſeems highly reaſonable, thi pa 
oy 82. J. M. ſhould recover the Value of his Goods. | 
| Sty. 346. 1 | | b : : gb of A ty 
| ; 1 Jon. 148, 39. An Action of Treſpaſs does not lie for the taking of Good, fr 
150, Mark- which an Appeal of Robbery has been brought: for a Perſov, who hasby 05 
ham v. bringing the Appeal affirmed the Taking to have been felonious, ſhalla 7 
Cobb. aft e 5 7 be 


rwards be received to ſay that it was only a Treſpaſs. 


Latch 1 44» 
8 C ' 


1 Jon. 147, | 40. It has been in one Caſe holden, that if J. S. have been convidted « his 
> , 230. Mark- attainted of feloniouſly taking the Goads of F. V. J. N. cannot, provide 


©. ham» he did himſelf give Evidence, or did procure any Perſon to give Evide 


2 againſt J. S. maintain an Action of Treſpaſs: Becauſe he is in either ( 
Laich 124. intitled under the 21 . 8. cap. 11. to a Reſtitution of the Goods. 3 
- 8. ©. Noy : ele 


fan Bn oþ> G r 3 

1 4 Mall Abr. 41. It is laid down in a ſubſequent Caſe, that an Action of Treſpab be 
33 7. X. pl. does lie in ſuch Caſe: For that, as the Party robbed has done his Duty ' 

= 24- Pawkes the Public in proſecuting the Thief, it is reaſonable he ſhould have a Remedf in 


- Cave- for the Injury tv himſelf. - a 
* Mich4652- _ 5 8 1588 | | "lien 
- xJop- 847. 42. It appears from the Report of the former Caſe, that the three 
Mar! were divided in Opinion, whether an Action of Treſpaſs does lie, whit M 
. Col, F. S. who took the Goods of F. N. has been convicted or attainted d to 
; Lock 4 = taking them feloniouſly; although no Evidence were given agaiuſt * 
: $ 8. C. T'by J. N. or byany Perſon procured by him. | 
n Iz. Dodderidges J. and Whiteloch, J. were of Opinion, that where le 
Pay robbed has been a Party to the Proſeeution, he is a Party to the ln 
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of Conviction or Attainder, by which the taking of the Goods appears 3 5 
* been felonious; and conſequently he ſhall not be afterwards received : 
to ſay, that the Offence was only a Treſpaſs: But that, where the” Party 
robbed has not been a Party to the Proſeeution, he may maintain an Ac- 
non of Treſpaſs; and the rather, becauſe he would etherwiſe be without 
Remedy; for the 21 H. 8. 82 11. only gives Reſtitution of the Goods, 
« where the Felon is convicled, or otherways attainted, by Reaſen of the 
Evidence given by the Party robbed, or I) any other by his Procurement.” 
44. But Fones, J. was of Opinion, that this Action does not He in either 
Caſe. He admitted, that, if the Party robbed bring an A&ionof Treſ- 
paſs before the Conviction or Attainder of the Perſon who took them, the 
latter cannot plead, . that he took the Goods Animo' furandi ; for that he 
ſhall not he fuffered to defeat the Action by ſuch an Explanation of his 
Intention: But that, if it appear from a Record, that the taking of the "x 
Goods was felonious, this may be pleaded in Bar of the Action of Treſpaſs. 11 Mod 137. 
45. If J. S. extort Money from J. N. an Action of Treſpals lies; every 8 5 
Act of Extortion being a Treſpaſs. | ERS x: rag 


46. If the Obligor take away a Bond from the Obligee, an ARtibn of 2 Roll. Abe. 
Treſpaſs lies. | 5 ; 557 P. pl. x. 
47. An Action of Treſpaſs lies againſt a Rector or Vicar for taking a Bro. Treſp, 
Coat of Arms or a Grave-Stone out of his Church; for neither of theſe pl. 187. 


by WW is to be conGdered 2s an Oblation. a, & r 

. If J. C. who has a Deed belonging to F, N. in his Power, tear off ge. Trp, 
the Seal, an Action of Treſpaſs lies. : : pl. 29. 

b 49. If a Miller take Toll of Corn, whereof none ought to be taken, an, .. 

| of Attiow of Treſpaſs lies. | - | "ph P» 

lich 50. If J. S. draw Wine out of the Veſſel of J. N. and afterwards fill 


Fitz, N. 
up the Veſſel with Water, an Action of Treſpaſs lies: For by fo doing the 32. n \ 


Reſidue of the Wine is damaged, 1 POR 
51. The Owner of a ſeyeral Fiſhery may diſtrain Nets found in his Oro. Car, 
Water, as being Damage-feaſant : But if he cut them, an Action of Treſ- 228. 
pals lies. N : Raypal +, 


g Champer- 
noon, 3 Burr. 1770. 2 Wils, 313. 5 Com. Dig: 360. 2 Eſpinaſe Dig. 106. Doug. 36. 


72. If the Maſter of a Ship, in order to prevent her. ſinking, throw 2 Roll. Abr. 

Goods overboard, an -Action of Trefpaſs does not lie: The doing of rhig's57- K. pla. 

being neceſſary for preſerving the Lives of the Perſons on Board, | 
53. If the Goods of L S. which have been taken unlawfully by J. N. Bro. T 

we taken by J. F. an Action of Treſpaſs does not lie: Becauſe J. N. was pl. 333. 

himſeif the firſt Wrong doer, 8 | CREE 


r. If Leather which - was unlawfully taken from J. S. be made into Bro. Treſp, 
* an Action of Treſpaſs does not lie againſt I S. for taking the pl. 3. 
1008, x _ | ” 
55. If a Piece of Timber which was illegally taken from J. S. have been Ibid. 
relpa bewed, this Action does not lie againſt J. F. for retaking it. | | 
J6. But if a Piece of Timber, which was illegally taken, have been uſed thid. 
in Building or Repairing, this, although it is known to be the Piece which 
Was taken, cannot be retaken ; the Nature of the Timber-being changed : bs 
| For by annexing it to the Freehold it is become real Property. | 
[uſes 57. If the Money of J. S. which is not to be diſtidguiſbed from the bid. 
whett Money of J. N. have been illegally taken by J. N. it is not lawful for Þ 1 
ited d to take wy Money from J. N. becauſe he cannot be certain that he takes 
own Money. ; We OP ; 5 * 75 | | 
58. If 7.8. mix an unknown Quanti of his Corn or Money with an un · Cro. Ja. 366. 
known Quantity of the Corn or Money of J. N. and J. V. take the Whole, Ward 2. 
un Aftion of Treſpaſs does not lie: ecauſe it cannot be known how much Are. 
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| thereof is the Property of J. S. and as the Tntermixing muſt have proceed; 
from a Deſign of getting ſome of the Corn or Money of 7. NM. or from the 
Folly of J. S. it is very reaſonable, that J. $.-ſhould in either Caſe be pu- 
niſhed with the Loſs of his own Corn or Money,  * 3 
59. An Action of Treſpaſs did heretofore lie, for diſtraining Goods for 
Money due for the Relief of the Poor, in Caſe there were a Defe& ig the 
Authority, under which the Diſtreſs was taken. | 
50. But it is by 17 Geo. 2. 2 38. par. 8. enacted. That, where any 
Diſtreſs ſhall be made by an Overſeer for Money juſtly due for the Relief 
of the Poor, the Diſtreſs ſhall not be deemed unlawful, nor the Party 
„ making it a Treſpaſſer, on Account of any Defect, or Want of Fom, 
« in, the Warrant of Appointment of ſuch Overſeer; or in the Rate or Al. 
« ſſeſſment ; or in the Warrant of Diſtreſs thereupon.” 
Bro Treſp.' 61. An Action of Treſpaſs lies for the Taking of Goods, although they 
pl. aal. are afterwards. retaken by, or reſtored to, the Owner: For the — 2 
2 Roll. Abr. reſtoring does only go in Mitigation of Damages. 
15 116 pl. 3. , | ; 75 5 f 
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) Foz what Jnjuries to Real Property an Afton 
B of Creſpals lies. 


1. To Land 0 | 


1 
- 


„ 37 H. 6, 37. 1. T F a Man, who is aſſaulted and in Danger of his Life, run through the 
_ x26. _- Cloſe of another without keeping in a Footpath, an Action of Tre 
| does not lie: Becauſe the doing of this, it being neceſſary for the Pre 
ſervation of his Life, is lawful. | 1 ans 
Bro. Treſp. 2. If J. S. go into the Cloſe of J. N. to ſuccour the Beaſt of J N.the 
Pl. 213. Life of which is in Danger, fan Action of Treſpaſs does not lie: Becauſe, 
nas the Loſs to J. N. if the Beaſt had died would have been irremediable, 
51 the doing of this is lawful. 5 1 
id. 3. But if J. S. go into the Cloſe of J. N. to prevent the Beaſt of J. M. 
from being {tolen, or to prevent his Corn from being conſumed by Hogs « 
F _ ſpoiled, this Action does lie; for the Loſs, if either of theſe Things had 
happened, would not have been irremediable. | 
4. If a Tree the Property of J. S. be blown down, and it fall upon the 


Land of F. NV. and F. S. go upon the Land to take it away, an Action d 
I ws 7 hoe noe,” . | f "uy 5 
F. But if the Loppings of a Tree belonging to J. S. fall upon the . 
core of J. V. and J. S. 2 . the Land to ny td away, this / Action docs * 

lie, provided the Falling of them there might by uſing proper Caution hate 
been prevented. 9 5 oy | 2 br 
1 6. If the Frpit of a Tree belonging to J. S. fall upon the Land of 7. J. th 
Millen' e. and J. S. go upon the Land to take it away, an Action of I reſpals dos is 


* Fawdry. not lie: Becauſe the Falling of this there could not be prevented. 
2 Roll. Abr. 7. If J. S. walk without keeping in a Footpath in the Cloſe of PN. 
365 Topla- look for a Bealt which he has loſt, an Action of Treſpaſs lies. 

Y Ve 7. 1 . 8 | | 


i Rep. 8. Put if the Beaſt of J. F. which has been flolen, be put into the Cu 
z, e J. N. and J. &. go thereinto to take it away, this Adios does . 
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9. If J. S. have driven the Beaſt of J. N. into the Cloſe of J. S. or if it 2 Roll. Abr. 
have been driven thereinto by a Stranger with the Conſent of J. S. and 566.1. pl. 9 
7. N. go thereinto to take it away, this Action does not lie; becauſe J. S. Cro, Eli. 
was himſelf the firſt Wrong-doer. : 329+ » 
10. If J. S. chaſe the Beaſt of J. N. which is Damage-feaſant in the Latch 120. . 
Cloſe of J. S. into the Ground of J. M. an Action of Treſpaſs does not Millen v. 
lie; becauſe J. S. had a Right to do this. "I ASE eaves, 
11. But if a Stranger chaſe the Beaſt of F. N. which is Damage-feaſant Bro. Treſp. 
therein, out of the Cloſe of J. S. this Action does lie: For by doing this, pl- 421. | 
although it ſeem to be for his Benefit, J. S. is deprived of his Right to diſ- Kelw.46.B. 
train the Beaſt. 
12. If A. chaſe the Beaſt of B. which is Damage-feaſant therein, with a Latch 119. 
little Dog out of the Cloſe of A. and the Dog, nowvithſtanding the En- Millen v. 
deavour of AH. 10 call it off, afterwards chaſe the Beaſt into the Cloſe of 1 Jou. Ja 
C. this Action does not lie; for the Chaſing of it out of his Cloſe by A. was n 
lawful, and it was not in his Power to prevent its being chaſed into the 
Cloſe of C. | 

13. If a Sheriff, who comes to Replevin the Beaſt of 7. S. which is 2 Roll. Abr. 
impounded in the Cloſe of J. M. break down the Fence of the Cloſe and 552. O. pl.. 
enter that Way, when he might have went through the Gate, an Action 
of Treſpaſs lies. | ph | 5 . 

14. But if, by Reaſoh of the Threat of J. V. the Sheriff fear his Life 2 Roll. Abr. 
will be in Danger if he go through the Gate, and in Conſequence of this he 358. O. pl. 8, 
break down the Fence of the Cloſe, and enter that Way, this Action does 
not lie. 

15. If a Beaſt have been diſtrained Damage-feaſant, an Action of 'Treſ- 12 Mod. 
paſs does not lie for the Damage done: For the Poſſeſſor of the Land, after 663. Vaſper 
having made his Election to diſtrain, ought not to have another Remedy 22 
for the ſame Injuty. | 248. 

16. As the Beaſt, however, is in ſuch Caſe a mere Pledge, and not a 12 Mod. 
Satisfaction for the Damage done, if it die, or eſcape ſo as to be loſt, without 003, _ 
the Default of the Diſtrainer, this Action does lie: Becauſe, as the Edward : 
detaining of the Beaſt was owing to the Default of the Owner, in not Ld. Raym. 
making a Satisfaction for the Damage done, he ought to take the Conſe- 720. 
quence of its dying or eſcaping. | Salk, 248, 

17. But if the Peach or Eſcape of the Beaſt were owing to the Default r2 Mod. 
of the Diſtrainer, he cannot maintain this Action; for it would be very 663, 664, 
hard, that the Owner ſhould, after loſing his Beaſt by the Default of the $%$; ValPer 
Diſtrainer, be liable to make Satisfaction be the Damage done, Ld. Raym. 

q 720. 


| 5 Salk. 248. 
18. An Action of Treſpaſs lies for erecting a Stall in a public Market; Str. 1239. 
for, notwithſtanding every Man has of common Right the Liberty of ſelling 2 Mayor 
in ſuch Market, no Man can erect a Stall on the Soil of another without ,_ 2 
his Permiſſion, Ward. 


19. If a Perſon, who is bound to ere& a Building upon the Land of J. C. Bro. Treſp. 
wing a Carpenter, not being one himſelf, upon the Land of J. S. to erect pl. 34% 
the : uilding, an Action of Treſpaſs does not lie: Becauſe the doing thereof 


0 ys | 
20, . who is bound to repair a Bridge, cannot do this without 
coming 6 the * of J. N. an Action of Treſpaſs does not lie for his — 8 
coming thereupon! Becauſe the doing of this is neceſlary. 
21. But if J. S. have commanded A. to deliver a Beaſt to J. N. and Bro. Treſp. 
N. go into the Cloſe of J. S. to receive the Beaſt, this Action does Pl. 34% 
; for, as the Beaſt might have been delivered at the Gate of the Cloſe, 
the going of J. V. chereinto is not neceſſary. , 


Vor. v. N 18 If 


K * 


Fro. Treſp. 23. And for the ſame Reaſon, if the Land, on which Trees growing we 
pl. 400. ſold, be afterwards ſold, and the Vendee go upon the Land to cut and take 


2 Bulſtr. 63. 30. If however the Fox, of which J. S. is in Purſuit, run to Earth in 


' 3 Bullir 61. 34. And it is in one Book ſaid, that all Hunting, except for the Deſtns 


100 (") W $ 2 Þ | 
2 Roll.Abr. 22. If 5. S. have ſold Trees growing upon his Land to J. N. and NN. 
; 
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| op. 534. the Ground of J. 
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567.M:pl1.go upon the Land to cut and take them away, an Action of 'Treſpaſs dow 
> not lie; the Right of doing this being incident to the Purchaſe. 


them away, this Action does not lie. 5 | 
2 Roll. Abr. 24. If a Man, who was ſeized in Fee of Land, after having felled Tree 
864. H. pl. 1. thereupon die, and his Exceutor go upon the Land within a reaſonable 
1 L Time after his Death to take them away, an Action of Treſpaſs does not 
80 5 lie; becauſe the Law gives an Executor a reaſonable Time to poſſeſs hin- 
| ſelf of the Goods of his Teſtator. : 
2 Roll. Abr 25. If J. S. who has a Right to a Pipe, which ſerves as a Watercourle 
567. M. pl. through the Land of J. N. come upon the Land of J. N. and dig, in order 
1 to unſtop or mend the Pipe, an Action of Treſpaſs does not lie; for the 
Right of doing both is incident to the Right of Pipe. | 
I.d. Raym. 26. If a Man go with Men or Horſes upon Land which lies contiguous 
725- , to a navigable River, to tow a Boat or Barge, an Action of Treſpaſs don 
e hg not lie: Becauſe the doing of this is for the Public Good. 


P4 . 4 TR” 


8 2 


Bro. Treſp, 29, If J. S. dig upon the Land of J. N. to raiſe a Bulwark againſt: 
pl. 213- public Enemy, an Action of Treſpaſs does not lie ; becauſe the doing of 
3 this is for the Safety of the Public. ont 


- 2 Bulſtr.62. 28, If J. S. go upon the Ground of J. N. to beat or draw for a Fox, th 


Cro.Ja. 321. Badger, or any Animal of the Vermin Kind, in order to hunt it, an AQion 25 
| of Treſpaſs lies. 


F 2 Bulſtr 62. 29. But if J. S. purſue a Fox, Badger, or any Animal of the Vernin 


Cro.Ja.321. Kind, into the Ground of J. V. and hunt it there, this Action does not de 
lie; becauſe the Deſtruction of ſuch Animals is for the Public Good. 


Cro. Ja. 321. the Ground of J. N. and 7. S. dig it out, this Action lies; for the Fat 
1 might have been got out without digging. | 
Doug: 747- 31. The Point is not perhaps quite ſettled ; but it ſeems to be the bette 
term Opinion, that if 7 S. purſue an Animal, not of the Vermin Kind, int 
. an Action of Treſpaſs does lie, notwithſtanding the 
Animal was found in the Ground of F. S. 
II Mod. 7s. 32. It is in ſome Books laid down, that if J. S. who has ſtarted a Har 
— 5 122. in his own Ground, purſue it into the Ground of J. N. and kill it ther, 
Valk. SS. an Action of Treſpaſs does not lie; becauſe the local Property in the Har 
which was in J. S. is continued by the Purſuit. ; 
Bro. Treſp. 33. But it is laid down in other Books that although J. S. who bu 
Pl. 111. flown a Hawk at a Pheaſant in his own Ground, is intitled thereto, if it be 
2 Bulltr. Gr. Killed in the Ground of J. NV. if he go upon the Ground of J. N. to take 
it away, an Action of Treſpaſs lies. | 


tion of Vermin, is unlawful. 
35- If this be ſo, it follows, that every Perſon, who hunts an Anind 
not of the Vermin Kind in the Ground of another, is liable to an Adios 
of Treſpaſs. | 
1 Inſt. 56, 6, If J. S. who is intitled to Corn growing upon the Land in the Pol 
ſeſſion of F. M. go thereupon to cut and take it away, an Action of Tr 
paſs does not lie; for Quando Lex aliquid concedit, concedere widetur « # 
per quod devenitur ad illud. | 
„eee But if 7. S. do in ſuch Caſe go upon the Land and cut the Con 


7» | 
Parrot v. beige it be ripe, this Action lies: It being neither neceſſary nor prof 
Bridges. that Corn ſhould be cut before it is ripe. - | | 
Bro. Treſp. 38. If the Perſon, to whom Tithe which has been ſect out belongs f. 
Pl 59. Pl. upon the Land on which it is ſet out, and do what is neceſſary to prepa 
>> iſm, it for being carried away, an Action of Treſpaſs does not lie. 
pl. Sa» * | 
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39. If J. S. be about to diſtrain a Beaſt upon Land holden of him, 1 lnſt. 267. 
and the Tenant, after J. S. has had a View of the Beaſt upon the Land, 2 Roll Abr. 
drive it, in order to prevent its being diſtrained, into the Land of J. N. 366. l. pl. 18. 
and J. F. follow to diſtrain it there, an Action of Treſpaſs does not lie, 

46. If J. S. make Coney- Boroughs in his own Ground, and ſome 5 Rep, 104. 
Conies bred therein do —_— in an adjoining Ground of J. NM. and Boulſton's 
7. N. kill them, an Action of Treſpaſs does not lie; becauſe, as J. S. Caſe. 
had no Property in the Conies, which are Fere Nature, after they avs Car, 
were gone out of his own Ground, he is not anſwerable for the Damage * 
done. 

41. An Action of Treſpaſs lies for catching Fiſh in a ſeveral x 1aft. 128. 
Fiſhery. Cro. Car, 
554+ 

| Salk. 647. 
42. It is laid down, that this AQiofi does not lie * a Stranger for I Inſt, 123. 
catching Fiſh in a free Fiſhery; for that, as divers Perſons have a Right Cro. Car. 
to hh therein, no one of them can maintain the Action. Deng 


* 


43. But Holt, Ch. J. and Dolben, J. were of Opinion, upon the Authority salk. 637. 
of a Writ in the Regiſter, that any one, having a Right to fiſh in a free Smith v. 
Fiery may maintain this Action againſt a St r, who has catched Fiſh Kemp. 
therein z and it was ſaid by Holt, Ch. J. that a free Fiſhery is a very diffe- Senf. 286, 
rent Thing from a Common Fiſhery, | wn; op 


44. Giles Eyre, J. was however of a contrary Opinion, and Carthew, 
Serjeant who moved in Arreſt of Judgment ſaid, That many Things con- 
tained in the Writs in the Regiſter are not at this Day Law. 

45. An Action of Tre 5 does not lie for fiſhing in a River where the x Mod. rog. 
Tide flows; becauſe, as the Property in the Soil of all ſuch Rivers is in Anon. | 
the King, all Perſons have prima facie a Right to fiſh in them. | 
46. It J. S. by digging a Ditch in his own Land divert Water from the Bro. Treſp, 
Mill of J. V. and "thereupon J. V. go upon the Land of J. S. and fillup pl. x86, 
the Ditel with the Earth which was bug thereout, an Action of Treſpaſs 9 Rep. 55. 
does not lie; becauſe J. S. was himſelf the firſt Wrong-doer. 2 Roll. Abr. 


47. If J. S. have a Right of Common on a Piece of Land, and J. N. Bro. Treſp, 
ave a Piece of Land adjoining to the Commonable Piece which he is not pl. 345, © 
bound to incloſe, and the Beaſt of J. S. which was put upon the Com- | 
nonable Piece, go upon the Land of J. N. an Action lies; for it was the 
Duty of J. S. to have prevented this. . | 
48. But if F. S. who ought to keep up a Fence between a Cloſe of his Bro. Treſp. 
nd a Cloſe of J. N. ſuffer the ſame to be out of Repair, and the Beaſt of pl. 198. 
N. go through the Fence into the Cloſe of J. S. this Action does not 2 Roll. Abr, 
e becauſe the Damage happens from the Default of J. S. 868. I. pl. 3. 
49. If 7. S. be driving a Beaſt in a Highway, which lies through an ,_ Treſp 
pen Field belonging 77 N. and the Beaſt go out of the Highway and pl. 3a. Po 
ted in the Field, an Action of Treſpaſs lies; for FJ. S. might eaſily have 2 Roll. Abr. 
5 evented this, | > | | a 8 a 566. K. pl. 1. 
50. But if a Beaſt, which is driving in ſuch Highway, do againſt the Bro. -p, 
"ill of the Driver bite a little of the Corn, or Graſs, which grows by the pl. 357. 
ple of the Highway, this Action does not lie: Becauſe this could not eaſily 2 Roll Abr. 
vic been prevented. | 7 Js. K pla. 


, 


51.1f 7. 8. preach in dhe Church of I. N. without the Conſent of IN gx Mod 470, 
; urton v. 
N 2 52. It 


8. To a Building, 2 7 _— 


— 
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| 3 5 going into a Man' 8 Houſe, although the Door be open: For 
Godb. 283. 
2 Roll. 1088 wut : 


+ "pb 1. by 8 the Door of which is open, this Action lies. 
Bro Treſp. 55. If a Man, whoſe Term in a Houſe is expired, go into it, when the 
pl. 430. Door is open, to take away Goods left by him there, this Action lies; for 


| p 16. the Door being open to ſee if any Waſte be done, this Action does ut 
lie. 


— 


Plowd. 71. 52. It is in the general true, that an Action of Treſpaſs lies for 
Man's Houſe is his Caſtle ; and he 1s not ee to 55 the Door 


208. 

2 Roll. Abr. 53. If a Mother go into the Houſe of 7. §. the So of which 

367. K pl.3. open, to ſee her Daughter, a Servant in the Houſe, who is fick, thi 
Action lies. 

10 E. 4 7. 54. If a Beaſt, in driving it through a Street, go into the Houſe of 


itt was his own Folly to leave the Goods there. cl 

2 Roll. Rep. 56. If J. S. go into the Houle of J. N. the Door of which is open, ty m 
Zs, S6. | ſearch for Goods which he has loſt, this Action lies; although it be com tl 
: 1 e monly reported, that the 118 55 are in the Houſe of FN. 

2 Roll. Abr. 565. I. pl. 2. f 


57. But in ſome Caſes an Action of Trefpa does not lie for going into 8 
a Houſe, the Door of which is open. 

Bro. 198 5 47 If J. S. have unlawfully gotten Goods of J. N. into his Houk, 

pl. 118. an go thereinto, the Door being open, to take them away, u 6 

186. . po Treſpaſs does not lie: Becauſe J. S. was himſelf the LILY : 


ro Eliz. 
pe 3. doer. 


2 | Roll 8 56. 2 Lut. 1385. 2 Term Rey: 168. 


a Adb Rp. 59. If Goods of J. . hoe been ſtolen, 23 S. know that they ar 


lig 85 . in the Houſe of J. N. and J. S. go therein, the Door * open, to take 


Andrews, them away ; this Action does 1 not lie. 


bre. Treſp. 60. If the Perſon, in whom the Reverſion of a Houſe is, go _ 


Plowd. 71. Gt. If J. S. go into the Houſe of 7. N. the Door being open, to tende 

Kedwelle Money, of which a Tender to the Perſon of J. N. is neceſſary, this Adio 
v. Brande. 165 not lie. | 

Kelw. 46. 62. If a Man go into a Houſe, the Duoyheing open, to part two vis 

Pl. 2. Anon. are fighting, this Action does not lie: The doing of this being for tle 


Public Good. . 
5 Rep. 91. 63. It is in the general true, that if a Sheri break «open the Door af“ 
Semaine Man's Houſe, an Action of Treſpaſs lies 
alc { 
5 Inſt. x62. r. Its 556. 2 Hawk. p. 5 139. 1 
af | 57 bY 
x i. ts, * 64. And if a PE or an Outhouſe be near unto or Parcel of a Hour W- 
3 Ws Ranken of the Man bl. Wie 'F 
1 Keb. 698. - 
1 Sid. 186. e if a Barn or an Outhouſe ſtand at „ Diltaice from a Hoc 
e OS vilege of the Houſe does not extend to it. g | = 
5 Rep. 92. 'h 
K wu. Wa of a Houſe does however only extend to a Houſi fi 
— A Mow s own. Poſleſſion; for if the Goods of J. F. are, to prevent ti t 


being taken in Execution, carried into the ouſe of 7. N. the 500 
mays. after ' declaring the” Caule © of or" "coming, 7 5 * 


2 44 40 


— 


. 8 1 N 
* 195 7 


| T2 x 8 + as ( 275. CM 
bare the Door of the Hauſe opened, break it open to come at, the ; 


67, But in ſome Caſes an Action of Treſpaſs does not lie againſt a 
Sheriff, for breaking open the Door of a Houſe. : | 
68. If where the King is a Party, the Sheriff break open the Door of a 5 Rep. 91. 
Man's Houſe, either to arreſt him, or to execute a Proceſs, this Action S<maine's/ 8 
does not lie, provided he do, before he break open the Door, declare the 1 : 
Cauſe of his coming, and demand to have it opened. - 4 Leon. 47. 


69. If a Writ of Habere facias Seiſinam of a Houſe, or a Writ of Habere 5 Rep. 91. 


5 


; facias Poſeſſionem, even at the Suit of a private Perſon, be delivered to the Semaine's 
be Sheriff, it is lawful for him, after declaring the Cauſe of coming, and de- Caſe. 
10 manding to have it opened, to break open the Door of the Houſe to exe- 


cute either of theſe; for after Judgment, on which either of theſe Writs 

muſt be founded, the*Houſe is no longer to be confidered as the Houſe of 

the Perſon, in whoſe Poſſeſſion it is. 4 * 

70. If a Commiſſion of Rebellion, which has iſſued from the Court of Crompt. 47. 
Chancery againſt J. S. be delivered to the Sheriff, it is lawful for him 
after declaring the Cauſe of his coming, and demanding to have it opened, 

to break open the Door of a Houſe, in which F. S. is, in order to arreſt 


nw bin. 

71. If a Perſon who has been arreſted, eſgape into a Houſe, it is lawful 5 Rep. 93. 
ul for the Sheriff, after declaring the Cauſe of his coming, and demanding to Semaine's 
Fl have it opened, to break open the Door of the Houſe, in order to retake 9 
Y hum, 4 % | 738. 8985 

| | | Palm. 54. 


72. If a Sheriff have entered into a Houſe in order to execute a Writ 2 Show. 83. 
of Fieri Facias, it is lawful for him, after a Demand to have it opened Rex v. Bird. 
has been made, to break open any inner Door, or any Trunk in the PMs Is 
Houſe. | | 

73. If after a Sheriff*s Officer have entered a Houſe, in order to execute Cro-Ja.556. 
a Writ of Fieri Facias, the Maſter of the Houſe lock the Door, it is Auen. 
inte lawful for the Sheriff, after a Demand to have it opened has been made, 

_— to break it open, for the Sake of ſetting the Officer at Liberty, or com- 
pleting the Execution. | | 

74. By the 21 Ja, c. 19. par. 8. it is enacted, . That it ſhall be law- 
* ful to Commiſſioners of Bankruptcy, or the greater Part of them, or to 
* any Perſon, by them or the greater Part of them deputed by Warrant 
under their Hands and Seals, to break open the Houſe or Houſes, 
Chambers, Shops, Warehouſes, Doors, Trunks or Cheſts, of the 
* Bankrupt, where the ſaid Bankrupt, or any 'of his Goods ſhall be, or 
be reputed to be, and to ſeiae the Enes N 

75. By the 11 Geo. 2. c. 19. par. J. it is enacted, That where any 
Goods or Chattels, fraudulently and clandeſtinely carried away by any 
* Tenant, Leſſee, or any Perſon aiding or aſſiſting therein, ſhall be put 
into any Houſe, Barn, Stable, Outhouſe or Place, locked up, or other- 

* wiſe ſecured, to prevent ſuch Goods or Chattels from being taken as a 
* Diſtreſs for Arrear of Rent; it ſhall be lawful for the Lend or any 
* Perſon impowered by him, to take as a Diſtreſs for Rent ſuch Goods 
' or Chattels (firſt calling to, his Aſſiſtance the Conſtable or other Peace 
' Officer of the Hundred, Borough, Pariſh, Diſtrict or Place, where the 
* ſame ſhall be ſuſpected to be concealed, who are hereby required to 
* and aſſiſt therein, apd in Caſe of a Dwelling-Houſe, Oath being 

firſt made, before ſome Juſtice of the Peace, of a reaſonable Ground to 
: ſuſpe& that fuch Goods or Chattels are therein) in the Day-Time; and 
to break open ſuch Houſe, Barn, Stable, Outhouſe and Place * 5 

| 3 | % ke 


- 


184 r 8. 9 
te take and ſeize ſuch Goods and Chattels for the ſaid Arrear of Rent, 1 
he might have don&, if ſuch Goods or Chattels had been in any open 
d 8 «& Field or Place.“ 1 | „ 

z Rep. 93. 76. If a Peace- Officer, who has the Warrant of a Juſtice of the Peace 
 Bemaine's to ajreſt a Man, in order to his. finding Surety for his good Behavioy, 
_ Caſe. after declaring the Cauſe of his . and demanding to have it opened, 
Moor 606. break open the Door of a Houſe in which he is, in order to arreſt him, a 

92 Action of Treſpaſs does not lie. | 
2 Jon. 133, 77. If a Peace-Officer have the Warrant of a Juſtice of the Peace, for 
134. Anon. levying upon the Goods of J. S. the Penalty of a Statute, Part of which 
| | is given to the King, it is lawful for him, after declaring the Cauſe ofhis 
coming, and demanding to have it opengd, to break open the Door of the 
+ Houſe of J. S. in . tk to execute the Warrant. | 
Bro, Faux, 58. If an Affray in a Houſe be ſeen Of heard by a Peace-Officer, it i 


-*  Impr- pl. 6. awful for him, after daring the Cauſe of his 3 and demanding to 
P. 8 have it opened, to break open the Door of the Hs E, in order tq arreſt 


the Affrayers. 


P. © of Houſe, in which a Perſon who has committed a Felony or given a dangeroy 
Wound is, in order to arreſt him; the good of the Public requiring this to 
| be done. f 
1H.H.P.C. 81. It is lawful for a Peace - Officer, having a Warrant from a Juſtice of 
79. the Peace to arreſt a Perſon upon a Suſpicion of Felony, after declaring 
Fot. 34}- the Cauſe of his coming, and demanding to have it opened, to break open 
; the Door of the Houſe in which he is, in order to arreſt him. 
Bro, Treſp, 82. If J. S. who is unlawfully confined by J. N. in his Houſe, in order 
pl. 186, to regain his Liberty break open the Door of the Houſe, he is not liable 
con. 202. is an Action of Preſpaſs: Becauſe J. M was himſelf the firſt Wrong 
oer. ; 
Bro. Treſp. 83. If J. S. through Negligence ſuffer his Houſe to take Fire, and the 
pl. 186. Perſon who lives in an adjoining Houſe, pull down the Houſe of J. S. u 
order to preſerye his own Houſe, an Action of Treſpaſs does not lie. 
Comb. 4 ). B84. An Action of Treſpaſs does not lie for pulling down a Houſe, which 
. v. is a Nuiſance in a Highway. . 


(0) Againft whom an Action of Treſpaſs may bi 
99 10 brought. 3 


* 


- 


J. In the General. 


| Job. 14. 705 N Action of Treſpaſs may be bro i ic, tot- 
8 8 y be brought nſt a Lunatic, 
Fas : 'A withſtanding he is £2.29 of Beben, 8 one Perles 
Bro. Treſp. receives an Injury from the voluntary A& of another this is 4 Treſpah 
ple 623. een thery werf no Delign to injure, 

N 13, + } ; | 2. Eve 


. | \ 


nnn 34: 6:4 | 186 
2. Every Party to a Treſpaſs is liable to an Action of Treſpaſs; for Bro. Trelp. 
there can be no Accellary in Treſpaſs. 5 | pl. 113. 


| Lev. 124. 
3. 1f A. command or requeſt B. to take the Goods of C. and B. do it, galk. 40g. 
this Action lies as well againſt AH. as againſt B. | 2 0. 
f : ole. 


4. If J. S. agree to a Treſpaſs which has been committed by J. N. for Bro. Treſp. 
his Benefit, this Action lies againſt J. S. although it was not done in Obe- Pl. 113. 
dience to his Command, or at his Requeſt. pl 256. 

5. But if J. S. be compelled by 7. N. to commit a Treſpaſs, the latter Sty. 65. 
is only liable to an Action of Treſpaſs; for no Perſon can be guilty of a Smith x. 
Treſpaſs, unleſs he act voluntarily. Slone. 

6. If divers Perſons have been guilty of a Treſpaſs, the Party injured 8 Rep. 159. 
may bring an Action of Treſpaſs againſt chem, or againſt any one or 8 5 
mers e | | — Treſp. 


| 1.20.pl.150. 
7. But, if the Party injured by a Treſpaſs have brought an Action of i * 
Treſpaſs againſt one of the Parties to the Treſpaſs, he cannot bring a ſecond 667. | 
Action againſt any other of them: For although the Defendant in the Ferrers v. 
ſecond Action be a Stranger to the Record in the firit, he may, being O_ 
a Party to the Treſpaſs, plead the Pendency of the firſt Action in Abate- 25 


i a Carth. 96. 
ment of the ſecond; or he may plead the Acquittal or Judgment in the Hob. x 4 


hrt Action in Bar of the ſecond. 

8. If J. S. who has bailed a Reaſt to J. NM. for a Time certain, take it 
away before the Expiration of the Time, he is not liable to an Action of 
Treſpaſs: For the Perſon, who has only a ſpecial Property in a Chattel, 
can never maintain this Action againſt him who has the general Property: 
But the Remedy of J. N. is an Action upon the Caſe. | | 

9. If J. S. kill a Beaſt, which has been baited generally to him, an Bro Treſp. 
Action of Treſpaſs does not lie againſt F. S. For by the Bailment a gene- pl. 295. 
ral Confidence was placed in him; and the Remedy for an Abuſe of Con- Rep. 14. 
fidenee is an Action upon the Caſe. SO Eliz 

10. But if J. S. kill a Beaſt, which has been bailed to him for a particu- : = 
lar Purpoſe, as to plough his Land, he is liable to this Action: Becauſe 3 Bro. 7 _ 


Treſp. 
general Confidence was not placed in him by the Bailment. pl. Gs of 


Bro. Treſp. 
pl. 92. 


Cro. Eliz. 


5 | * o . 

11. If a Servant, who is intruſted to ſell Goods in his Maſter's Shop, 3 87. 
earry any of them away, an Action of Treſpaſs lies; for the Confidence Gloſſe 2. 
placed in him extends only to the ſelling of the Goods imthe Shop. Hayman. 

12. If the Goods of his Maſter, with which a Servant is intruſted, are Bro. Treſp. 
injured by a Male- feaſance of the Servant, an Action of "Treſpaſs lies. pl. 295. 

13. But if through the Neglect of a Servant, to whoſe Care the Goods 5 Rep. 14. 
of his Maſter are committed, they receive an Injury, this Action does not 3 os 
he: * the Remedy, the Injury ariſing from a Non-feaſance, is an Action 85 8 
upon the Caſe. ng 

14- If a Servant, who by the Command of his Maſter has lawfully diſ- Bro. Treſp. 
traned a Horſe, uſe the Horſe, or kill it, the Maſter is not liable to an pl. all. | 
Action of Treſpaſs ; but the Servant, who by his awn tortious Act becomes 
a Treſpaſſer ab Initio, is liable therteto. 

15. If a Sheriff's Officer take the Goods of J. S. under a Writ of Fjeri 1 Lev. 174- 

acias, after he has committed an Act of Bankruptcy, and afterwards the — 

$are aſſigned under a Commiſſion of Bankruptey; an Action of Treſ- 1 1 

pals does not lie againſt the Officer, although the Goods do by Relation 1 Show is 
the Property of the Aſſignees from the Time of committing the 

Ad: For, as the Officer might not know that J. S. had committed 9 
At of Bankruptcy, or that an Aſgament of the Goods would be 


* 


2 > 


$5 Rep. 13. 


—— — — 
9 
: 


a Roll. Abr. 


" 7 A 


186 „%% 8 ot al Se ety 

and as it was his Duty to execute the Writ, it would be unreaſonable ig 
| - Puniſh him as a Wrong-doer; h 
Bro. Treſp. 16. If the Goods of J. S. are taken by a Sheriffs Officer, who has 2 
pl. 5 64. Writ of Fieri Facias to levy of the Goods of J. N. an Action of Tre. 
paſs lies againſt him; becauſe he was only authorized to take the Good 
55. O. pl. 3. of J. V. | 
. 5 
Carth. 381. 


Carth. 381. 17. An Action of Treſpaſs does not lie againſt a Sheriff*s Officer, who 


- Hallet v. under a Writ of Replevin has taken the Goods of J. S. in the Room of 


Burt. the Goods of J. N. becauſe this Writ is different from a.Writ of Fin 
*  Facias. By the former the Officer is commanded to take certain Goods 
therein ſpecified ; By the latter he is only commanded to levy of the Goods 

of 7. N. $2 : 


nd. 8. But if the Owner of the Goods, taken under a Writ of Replerin, 


claimed a Property in them at the Time of Taking ; and the Officer did, 
notwithſtanding this Claim, carry them away, without having the Property 
determined upon a Writ De Proprietate probanda, this Action lies agiui 
him. | OT | 15 55 

ro Mod. 24. 19, If a Stranger have officiouſly aſſiſted a Sheriff, or his Officer, in the 
Temple- Execution of a Writ of Fieri Facias which iſſued upon a regular Judgment, 


man's Caſe. he is not liable to an Action of Treſpaſs; for it is not only lawful, but it 


is the Duty of every Man, to aſſiſt in the Execution of ſuch Writ. 


Se. 50g. 20. An Action of Treſpaſs does not lie againſt” a Sheriff or his Office, 
Philips v. or againſt a Perſon who by the Command of either of them has aſſiſted 


4 5 him, for any Thing done by Virtue of a Writ of Fieri Faclat which iſſued 


upon an erroneous Judgment : Becauſe the Fault is not in ſuch Caſe in the 
Sheriff or his Officer, but in the Court or ſome Officer thereof. | 

Str. 509. 21, But if a Stranger have officiouſly aſſiſted a Sheriff or his Officer in 
Philips v. the Execution of ſuch Writ, he is liable to this Action: Becauſe, as he 


Biron. 


””* Raym. 75. acted voluntarily, it was incumbent upon him to take Care, that there was 


a regular Judgment to warrant the ifliling of the Writ. 


12Mod.178. 22. It is in one Caſe ſaid, that an Action of Treſpaſs does not lit 
Britton . againſt a Sheriff or his Officer, or againſt a Perſon who by the Command af 


Sole, Hil. 9. either of them has aſſiſted him, for any Thing done by Virtue of a Writ of 


. Facias, although there were no Judgment to warrant the iſſuing of 


the Writ; for as the Sheriff and his Officer, and the Aſſiſtant, have only 
paid Obedience to the Writ, neither of them ought to be puniſhed as 
-  Wrong-doer. 6 | FO 

Ld Raym. 23. But in a Caſe ſoon after it was ruled by Holt, Ch. J. that, in an Ac 
733. Lake tion of Treſpaſs againſt a Sheriff for levying Goods under a Writ of Fn 


— 


| ITS Faciat, it is incumbent upon the Sheriff, to give in Evidence a Copy of the 


Lent Af. Judgment upon which the Writ iſſued. | 

ſizes 1698. | : | 

Bro. Treſp. 24. It is laid down, in divers Caſes, that if 4. take the Goods af B. and 

pl. 256. afterwards C. take them from A. B. cannot maintain an Action of Treſpab 

pl-329. againſt C. Becauſe A. did acquire a general Property in the Gaods by ht 

pl. 358. = harps notwithſtanding it was a tortious one; and conſequently the 
operty of B. was diyeſted. * | 


Sid. 438. 25. But it is ſaid in one Caſe, that B. may in ſuch Caſe maintain this Ac 


tion againſt C. for that A. did nat acquire a general Property in the Good 
by the firſt Taking. £2 44h f 


po Hawk, 26. Heretofore, if a Peace-Officer had arreſted a Perſon under the Wat 
F. C: 81. rant of a Juſtice of Peace, for an Offence of which it appeared upon tit 


ro Rep. 7% Face of the Warrant that the Juſtice had no Juriſdiction, he would ba 
een able to an Action of Treſpaſs, * * * „„ 8 


i 


37. But 


T R EE SS T & 8 8 ( 
4 2, But by the 24 Geo. 2. cap. 44. par. 6. it is enafted, ( That eon 
i e * <4 rockin againſt = Conſtable or other Officer, or againſt | et 0 

« any Perſon acting by his Order or in his Aid, for any Thing done in 

« Obedience to any Warrant under the Hand or Seal of any Juſtice, un- 

« til Demand hath been made in Writing, ſigned by the Party 2 

« to bring ſuch Action, of the Peruſal and Copy of ſuch Warrant, an 

« the ſame hath been refuſed, or neglected, for the Space of fix Days after 


60 ſuch Demand.“ 
2. For an Injury to Real Property. 


28. If the Perſon, who has granted the Veſture of Land in which he has Bro. Treſp. 
z Freehold, diſturb the Granfee in the Enjoyment thereof, an Action of 8 
Treſpaſs lies againſt him. „ n nes 

29. But if J. S. have only a Right of 3 free Warren in the Land of 2 Roll. Abr. 

J. M. and J. N. deſtroy. e eee . in the Land, this Action does SS. Ll. 4. 
not lie againſt J. V. The Remedy of J. S. being an Action upon the ; 
Caſe. FE * » ** - ' 

30. It is in the general true, that an Action of Treſpaſs ließ againſt the 2 Inſt. 10g. 


Lord of whom Land is holden, for an Injury done to the Land. ny n 


273. Pl. 344. pl. 384. 


1. But this Action does not lie againſt the Lord of whom Land is 3 wg. 10 
bellen for . Diftreſs thereupon 1 being by the Statute of Mart. Sy. * — 
bridge provided, that if a Lord make an unreaſonable Diſtreſs, or make 2 Saxer 184. 
Diſtreſs when nothing is due to him, he ſhall not be liable to a Fine, but 
ſhall. be grievouſly amerced: Whereas if this Action would lie, he would 
be liable to Fine. | | 3 

32. It has been holden, that this Statute extends to every Lord of Finch Law, 


whom Land is holden ; although the Tenant be only a Tenant at Will, _— _ 
« * . 7 . , = 2 A 
| | pl. 29. 344. 
f 33. But if a Lord's Bailiff make an unreaſonable Diſtreſs, or make a 3 laſh, tog. 
f Diſtreſs when nothing is due to the Lord, this Action lies againſt the Bailiff; 51 
f for the Privilege of being exempted therefrom, is confined by the Statute to 
ſ the Perſon of the Lord. 8 N f 
, 34. If the Lord of whom Land is holden drive a Beaſt, which he has s Inf. 106. 
diſtrained upon the Land of his Tenant in one County, to the Manor-Pound © 
0 in another County, he is not liable to an Action of Treſpaſs : Becauſe, as | 
! the Tenant is ſuppoſed to know where the Manor-Pound is, he knows where 0 


to carry Suſtenance for his Beaſt, | | 
35. If the Lord of whom Land is holden drive a Beaſt, which he has 2 loft. 106. 
diſtrained upon the Land of his Tenant in one County, to an open Pound *- . 
in another County, an Action of Treſpaſs does not lie againſt the Lord; 
but he is liable to an Action upon the Statute of Marlbridge : Becauſe, as 

the Owner does not know to what Pound the Beaft is driven, he does not 

know where to carry Suſtenance for it ; and conſequently the Beaſt, no other | 
Perſon being obliged to do this, may be ſtarved. a 

35. It was in one Caſe holden by the Court of. King's Bench, that a Salk. 638. 

Tenant by Copy of Court- Roll may maimain an Action of Treſpaſs againſt Aſhmead 
lus Lord, for cutting down Trees on the Land holden by Copy of Court. v: Ranger. 
Roll; and the Judgment of this Court was affirmed in the "Exch 

Chamber : But the Judgment was afterwards reverſed in the "Houſe of / 
Lords; and it was ſaid, that, as a Copyholder cannot cut down Trees ex- 

cept for neceſſary Repairs or for Eſtovers, if his Lord cannot do this, many 

Bod Trees muſt periſh, which would be a Loſs to the Public. 1 

| 37+ 


＋ 27 


A 


e ꝛ̊ͥͥͥͤͤ‚ . 
2 Roll. Abr. 

| may maintain an Action of Treſpaſs againſt C. Beeauſe by the Re 
3 B. he reduces the Poſſeſſion to himſelf from the Time of the fl 
: WS Dees. I : BI ONE I * | 

pL 35. 5 6 


Bro. Treſp. 38. It is laid down that if a Diſſeiſor make a Leaſe or Feoffment, and 
pl. 35+ 30a. after ward the Diſſeiſee re- enter, he cannot, although he thereby reduce the 
a Poſſeſſion to himſelf from the Time of the Diſſeiſin, maintain an Action of 
Treſpaſs againſt the Leſſee or Feoffee ; Becauſe the Leſſee or Feoffee cane 

in by Title. | ; | 
Cro, Eliz. - ar But it has been holden in one Caſe, that the Diſſeiſee may in ſuch 
540. Caſe maintain this Action againſt the Leſſee or Feoffee, notwithſtanding the 


Holcombe 7 eſſee or Feoffec came in by Title. 
Hil.39 Eliz. 1 Woods Conv. 108. 1 Burr. 81 | 


21 Rep. 51. 40. The former ſeems to be the better Opinion; for it has been holden is 
no two ſubſequent Caſes, that the Diſſeiſee cannot, in ſuch Caſe, maintain u 


32. Ja 45 Action of Treſpaſs againſt either the Leſſee or Feoffee. 
Symons b. Symons, Hi]. g. Car. 1. 


Gro. Ja, 41. If a Tenant for Life of Land die, and his Executor go upon the 
Saen e, Land within a few Days after his Death, to remove the Cattle of his Tels 
Hervey, tor, an Action of Treſpaſs does not lie againſt the Executor: Becauſe, u 
1 Term. the Time of the Determination of the Tenancy was uncertain, it is reaſon- 
Rep. 560. nad that the Executor ſhould have a convenient Time to remove the 
Cattle. f 
3 Rep:13- 432. If a Leſſee for Life or Years of Land, who is not reſtrained from 6 
The Coun» doing, cut down Trees, an Action of Treſpaſs does not lie; Becauſe, the 
e Leſſee has an Intereſt in the Land by the Act of the Owner; and it was the 
3 Treſp. Folly of the Owner, that he did not, when he demiſed the Land, reftrau 
pl. 430. the Leſſee from cutting down Trees, 
Ld.Raym. 43+ 4. demiſed a Paſture to B. but the Trees were excepted in the De 
739. miſe. The Cattle of B. which were afterwards put into the Paſture, bark 
Glenham. ed the Trees. It was ruled by Holt, Ch. J. to whom the Point was referred, 
5. Hanby. that an Action of Treſpaſs did not lie againſt B. 
4 *. 13. 44. Au Aon of Treſpaſs does not lie againſt a Tenant at Will for u 
wy a 84. Injury to a Building or the Land by him holden, which ariſes from a mer 
lop's Caſe, Non-feaſance. | 
1 Inſt. 57. 8 
Cro. Eliz. 
784. 9 5 
5 Rep. 13. 45. But if a Tenant at Will cut down Trees, or do any other poſitive ln 
The Coun- jury to a Land or a Building by him holden, this Action lies againſt hin; 
— 41 becauſe every ſuch injurious AQ amounts to a Determination both of h 
an 3. 55, Eſtate and Poſſeſſion. | 


\ 


Bro. Treſp. 
pfl. 362. Cro, Eliz. 784. 


2 Roll. Abr. 46, It is laid down in one Caſe, that if the Beaſt of A. which is agifts 

Sab. B. pl. t. yy B. Treſpaſs in the Cloſe of C. it is in the Election of C. to bring an Ac 
i tion of Treſpaſs againſt H. or B. | 

cClayt. 33- 47. But it is laid down in another Caſe, that this Action does in ſuc 

| = pak Caf: only lie againſt the Agiſtor of the Beaſt, | 41 


Roll. Abr. 3. II 4. diflciſe B. and C. dillciſe 4. and afterwards B. reenter, i 


Bw 6 CW ww » ww £- A + ets 


48. If a Cloſe in the Poſſeſſon of A. lie contiguous: to a Cloſe; in the Bro. Treſp. 
polleſſion of B. and a Cloſe in the Poſſeſſion of C. he contiguous to a Cloſe Pl. 439. 

in the Poſſeſſion of B. and a Fence between the Cloſes of 4. and B. which a: 
4. ought to keep- in Repair, be out of Repair; and a Fence between the , pc... 
Cloſes of B. and C. which B. ought to keep in Repair, be likewiſe out of 379. 
Repair; and the Beaſt of C. eſcape through the Fence of B. and afterwards 

through the Fence of A. into the Cloſe of 4. A. may maintain an Aion 

of Treſpaſs againſt C. Beeauſe A. was only bound to keep his Fence in 

Repair againſt the Beaſts which B. ſhould put into his Cloſe, and not 

againſt the Beaſts of all Perſons which ſhould gome into the Cloſe of 

Z. But, as the Damage which C. ſuſtains by t! Recovery 1 
againſt him is owing to the Default of B. in not keeping his Fence ; 
wks 1 C. may recover a Satisfaction in ap Action upon the Caſe We, 
a . digs 
* If a Servant, without the Knowledge of his Mafter, put his Maſter's 2 Roll. Abr. 
Beaſt into the Cloſe of J. S. this Action does not lie againſt the Maſter ; 35 . 
becauſe, by taking upon bimſelf to do this, the Servant did acquire” a 
3 for the Time in the Beaſt : But the Servant is, in 
Conſequence the ſpecial Property by him acquired, liable to this 

50 But if a Wife do, without the Knowledge of her Huſband, put her i, 
Huſband's Beaſt into the Cloſe of F. S. an Action of Treſpaſs lies againſt 

the Huſband ; becauſe a married Woman cannot acquire any Property in 


* . * „ 


the Goods of her Huſband, 


ah In what Court an Aition of 'Treſp 
be brought. 


aſs map 


. AT the Common Law the, ſuperior Courts had not Juriſdiction in 2 inſt. 311, 
* an Action, unleſs the Debt or Damages amounted to forty 124. 
in 


2. By the Statute of Glouceſter, c. 8. it is in Aſſirmance of the Common 
Law enated, „That no Perſon ſhall from henceforth have a Writ of 
* Treſpaſs before the Juſtices, unleſs he ſwear hy his Faith, that the Goods 
* taken away were worth forty Shillings at the leaſt.” | | 

3. The Sanction of an Oath was by this Statute added, for the Sake of ; loſt, 
more effectually confining Actions in which the 5 were under forty * 
dhillings to inferior Courts: But, the Conſequences of obliging a Plaintiff 
to take an Oath of this Kind being found very dangerous, the Practice of 
requiring an Oath was ſoon diſcontinued. | : 

4. It is in divers Books laid down, that although the Statute of Glouceſter x Inſt. 118. 
ſpeaks of a Writ of 'T'reſpaſs generally, it does only mean a Writ of 2 luſt. 331, 
+ upon the Caſe ; becauſg no inferior Court can hold Plea of Treſpaſs 312. 


5 Fitz. N. 3. 
| 47. 
5. And the Doctrine of theſe Boaks id recognized in a Caſe. Carth. 108. 


* 2 — laid in the Declaration were only twenty Shillinge. Upon Thurſton, 


urrer it was objected, that the Court had not a JuriſdiQion, the 
appearing upon the Face of the Declaratign to be OY 
bs a 0gs: 


In an Action of Treſpaſs, which was brought in the Court of King's Bench, Lambert 8. 


* 
VU : 


n 


» een n e d 8 


Shillings: But the Obzection was over: ruled. And by the Court—IF u 


Action for a Treſpaſs with Force, in which the Damage is under forty 
ddillings, do not lie in a ſuperior Court, the Party w, would be with. 
— out Redreſs; for a Fine cannot be aſſeſſed by an inferior Court, and con. 
ſiquently an Action of Treſpaſs does not lie in an inferior Court. 
| 6. By the 5 V. M. c. 12. it is enacted, That from henceforth 
* no Writ, commonly called -a- Capias pro fine, ſhall iſſue againſt any De. 
ic fendant, againſt whom Judgment has been entered up in an Action of 
* Treſpaſs Vi et\Armis. | But the ſame Fine is and ſhall be hereby remitted 
5c and difſcharged.*>.' _ | 


Mich.g W. 3. 12 Mod. 164. 8. C, 


Carth. 436. 10. But this is probably a Miſtake in theſe Reporters, for another Re- 
| er'of the ſame Caſe is filent as to the Point ; and it ſeems extremely 
trange, that the ſame Court ſhould ſo ſoon after, and without taking the 
- leaſt Notice thereof, depart from what was ſolemnly determined in the Caſe 
of Linſey v. Clerk, 7 0 
11. Although the Fine due to the Crown be by the 5 W. & M. c. 1. 
taken away, and the Clauſe Quad capiatun pro fine be omitted in entering up 
Judgment in an Action of Treſpaſs, this Action does not even at this Day 
lie in an inferior Court. . 955 
12. For by the ſame Statute, par. 2. it is enacted, © That the Plaintif 
« in every Aion of Treſpaſs Vi et Armis ſhall upon ſigning Judgment 
« therein, over and above the uſual Fees, pay to the proper Officer who 
4 ſigneth the ſame the Sum of ſix Shillings and eight Pence, in full Satisfac- 
t tion of the Fine due to the Crown, and of all Fees due for or concerning 
the ſame, to be diſtributed in ſuch Manner as Fines and Fees of this Kind 
« have uſually been. | 585 
13. As a Sum of Money is to be paid in Satisfaction of the Fine due to 
the Crown, and this is to be diftributed in the ſame Manner as the Fine 
had uſually been diſtributed, it follows, that only ſuch Courts, as could 
f before the making of this Statute have aſſeſſed a Fine, are capable of receiv- 
. ing Money in Lieu of the Fine, or of diſtributing it as the Money hereto- 
fore paid as a Fine had been uſually diſtributed; and conſequently, that at 
Action of Treſpaſs does not at this Day lie in an inferior Court. 
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h Ot the Pleadings in an Attion'of Creſpals. 


1. TT is laid down in divers Books, that, if the Words Vi et ris n N. B. 


omitted in a Writ of Treſpaſs, the Writ abates; for that theſe are 86. 
Words of Subſtance; Boa 3 1 725 N 


Cro. Car. 407: Salk. 636. 


2. It has indeed in one modern Caſe . holderi, that the Words Vi a I Saund.$r. 
Arnis are Words of Form, and conſequently that the Writ does not abate £3 v. 


on Account of their being omitted. rs 
| 1 3 Car. 2. 

3. The Determination in this Caſe ſeems to have been founded upon , 1. 6. 13. 
what is laid down in two old Caſes. In theſe it is laid down, that if, 1 H. 7. 19. 


upon a Demurrer to a ſpecial Plea in an Action of Treſpaſs Vi et Armis, 
the Court ſhall give Judgment for the Defendant as to the Matter ſpeciall 
pleaded, there ſhall be no further Enquiry concerning the Force, although 
Iſſue have been thereupon joined. It is in theſe likewiſe laid down, that if 
the Court ſhall give Judgment upon the, Demurrer for the Plaintiff as to 
the Matter ſpecially pleaded, the Iſſue joined upon the Force ſhall not be 
tried: But a Capias pro fine ſhall as well be awarded, as if this Iſſur had 
been found for the Plaintiff, | Ns 

4 The Determination in the Caſe of Law v. King is not warranted by 
the two old Caſes. All that can be fairly inferred from them is, that, if 
there be Judgment upon the Demurrer that the AQ juſtified was lawful, 
it ſhall be intended that the Force accompanying it was alſo lawful ; or 
that, if there be Judgment upon the Demurrer that the Act juſtified was 
unlawful, it ſhall be intended that the Force accompanying it was alſo 
unlawful. The Conſequence of this Inference is, that it would in either 
Caſe be quite nugatory to try the Iſſue joined upon the Force: But | 
Au by no Means follow, that the Words Vi et Armis are Words of | 
orm. 

5. It is ſaid by Holt, Ch. J. that ſince the making of the Statute of the Ld. Raym. 
fifth of W. M. c. 12. it is not neceſſary to inſert the Words Vi et Armis 985. Day 
in a Writ of Treſpaſs: Becauſe the Writ of Capias pre fine, which did be- % Muſkes, 
fore iſſue upon a Judgment againſt the Defendant in an Action of Treſpaſs, L 
is thereby taken away. ; ! PIR eli” + arr 

6. But this Did um does not ſeem to be well founded. For by the ſame © 
Statute, par. 2. it is enacted, © That the Plaintiff in every Action, wherein Fr PI 
* a Capiar pro fine would before the making thereof have iſſued, ſhall, upon 
* ſigning Judgment in ſuch Action, over and above the uſual Fees for the © +7 
" "gning thereof, pay to the proper Officer who ſigneth the ſame the Sum 
* of ſix Shillings and eight Pence, in full Satisfaction of the Fine due to the whos , 
* Crown, and of all Fees due for or concerning the ſame, to be diftri= >. ©. 
4 ſuch Manner as Fines and Fees of this Kind have yſually 

. | | Rain 2 reg. > Lk. 207! 

7. It can never be fairly inferred from this Statute; that the Neceſſity of 
inſerting the Words Vi et Armis in a Writ» of Treſpaſs is thereby taken 
away. On the contrary, the Inſertion of theſe Words ſeems to be ſtill 
We neceſſary, in order to let in the Proviſions of the Statute, for tbe Pay- 


mut. 


a 
. 


192 | ) r * K 8 Y 4 8 8 | 
ment and Diſtribution of the Money, which is to be paid in Lieu of th 
Fine thereby diſcharged. 
8. It is moreover enacted by the 16 & 17 Chr. 4. l. B. Par. 1. % Tha, 
if any Verdict of twelve Men ſhall be given in any Action, in any of his 
Majeſty's Courts of Record at IVeftminſter, or in the Courts of Record 
ac jn the Counties Palatine of Che ger, Lancafter, or Durham, or in his 
« Majeſty's Courts of Great Seſſions in Wales, Jud _=_ thereupon ſhall 
& not be ſtayed or reverſed for Default or Lack of Form, or by Reaſon of 
« the Omiſſion of the Words Vi et Armit; provided the Cauſe has been 
4 tried by a Jury of the proper County or Place where the Action is laid: 
Cal « But ſuch Omiſſion ſhall be amended.” 
\ ; 9.. This Clauſe amounts to a legiſlative Declaration, that the Words 7; 
1 Armis in a Writ of Treſpaſs are Words of Subſtance : For, as all De. 
| faults in Matters of Form are by the former general Words of this Clauſe 
E declared to be after a Verdict amendable, if theſe are Words of Form, it 
is quite nugatory to declare again, that the Omiſſion of the Words 4 & 
Armis in a Writ of Treſpaſs wall after a Verdict be amended. 
On N. 3. 10. If a Writ of Treſpaſs do not conchude contra pacem, it abates ; Is; 
SY 66. as every Treſpaſs with Force is a Breach of the Peace as well as a private 
1 Show. 28, Injury, theſe are Words of Subſtance, 


Salk. 636. By 

Salk. 6. 11. If a Writ of Treſpaſs be ſued out in the Time of the King that = 

Day vo. no is, for a Treſpaſs committed in the Time of a deceaſed King, the Con- ; 

Wiuſket. cluſion mult be contra pacem of the deceaſed King. Be 

12. The Omiſſion of the Words contra pacem in a Writ of Treſpaſs 1 is oo 

amendable after a Verdict. For by the 16 t& 17 Car. 2. c. 8. par. i. it u the 

enaQted, © That, if any Verdict of twelve Men ſhall be given in any Action, tha 

; « in any of his Majeſty's Courts of Record at Wfminſter, or in the Court Cor 

ac of Record in the Counties Palatine of Chefter, Lancaſter, or Durbam, or Ber 

«© in his Majeſty's Courts of Great Seffions 1n Wales, Judgment therenpon ant 

« ſhall not be ſtayed or reverſed by Reaſon of the Omiſſion of the Words 

& contra pacem : provided the Cauſe has been tried by a Jury of the proper Ki 

County or Place where the Action is laid: But nw Omiſſion (hal 5 

«© be amended." Ple 

| the 

cun 

2. Of the Declar ation . -n 

3 - be 

8 

. 8 1. In the General. bi 

eib. Hit. 13. As the Complaint in a Writ of Treſpaſs is general, 1, divers Trehafo 

C. P. 3. may be We in the Declaration upon one Writ, - 8 

5 Treſp. 
112. 

14. And for the ſame Reaſon, Treſpaſſes i in different Vills may be 1 A 

© ves in the Declaration upon one Writ 3 provided the different Vills are * 

Bailiwick of the Sheriff to whom the Writ is directed. C 

Str. 420. my „The Plaintiff in an Action of Treſpaſs againſt ſeveral Perſons for 8 f 


— hf = joint rere may declare goa. every one of them Ray. 


8 . fi it appear 1 upon the Taka of the 8 in an ARion of 
Treſpaſs, chat another certain Perſon, as well as the Perſon againſt whom the 
ARion is brought was a [Pe to the Treſpaſs, hy rar Ag is x bad for 


_ r Hor: gn oa ren — 
TEA $455 i F * 17. 


+ 


c  » 
aration in an Action of Treſpaſs was holden to be bad: Be- 1 Leo. 4x. 
2 * was, that A. ſimul cum B. committed the Treſpaſs, and Henley x. 
the Action was brought N A. only. SY by Broad. 
18. But it was in this Caſe laid down, that if it be alledged in the De- 
claration in ſuch Action, that A. fimul cum another Perſon to the Plaintiff 


unknown committed the Treſpaſs, the Declaration is good; becauſe 
it is not in the Plaintiff's Power to make an unknown Perſon a Defen- 


* If che Declaration in an Action of Treſpaſs be in theſe Words, Quod 2 Bulltr, 

am the Defendant did the Thing complained of, it is bad: Becauſe theſe 21 5. , 

2 which are only by Way of Recital, do not amount to an affirmative ing, 019: . 
arge. 


; |; © 2 Lev. 206. 
2 Show. 27,4295. Galk. 636. Ld, Raym. 1413. Str. 1151,116% 


20. If the Declaration in an Action of Treſpaſs be in theſe Words, Salk. 636. 
Ouare the Defendant did the Thing complained of, it is bad; inaſmuch Hore 1. 

23 the Charge, where the Word QNyare is uſed, it being a Word 4 
Interrogation, is leſs affirmative than where the Words Aud cum are 
uled. 

21. It has been holden in the Court of Common Pleas, that although the Ln 76. 
Words Quod cum, or the Word Quare, is uſed in the Count in an Action Ladd.” 
of Treſpaſs, the Fault is cured by the Writ, which is in this Court Part of zag. 8 G.. 
the Declaration. | | 

22. It ſeems however to have been doubted, by the Court of King's 1Barn. 176. 
Bench, whether there are in the Writ of Treſpaſs Words ſufficiently affirma- Clark v. 
tive to cure the Defe& of Affirmation in the Count, occaſioned by 3 
the Words Quod cum, or Quare: For in a Caſe not many Years before 
that of Warren v. Lapdon, wherein it had been holden by the Court of 
Common Pleas that there are, which came before the Court of King's a 
Bench upon a Writ of Error, the latter Court never came te a Determi- 
nation. 

23. But whatever Doubt, there may formerly have been in the Court of Ms. K. 
King's Bench as to this Point, it is now at an End; for in a Caſe ſubſequent _ 14. 
to the Cale of Clark v. Lucas it is laid down, that in the Court of Common e G. 
Pleas the Words in the Writ of Treſpaſs are ſufficiently affirmative to cure 2. in K. B. 
the Defe&t of Affirmation in the Count, occaſioned by the Words 
cum, or Quare. ; | | 

24. It has in two Caſes been holden by the Court of King's Bench, str. 1151. 
that the Declaration in an Action of Treſpaſs, which is bad by Reaſon of Wilder x. 
the Words Quod cum, or the Word Quare, being therein contained, may A 
be amended from the Bill filed; provided this be ſufficient to warrant the 1 


Amendment; and that the Court will not inquire into the Time of filing the . 
Bill, | 1 | Marſhal +. 


ay 
| Hil .15Geo. 

25. The Words Vi et Armis ought to be inſerted in the Declaration in | 
an Adtion of "Treſpaſs. 1 Salk. 636. 


lon, 3. cc ets Ian 


Cr 


Tl. But the Declaration is not bad for Want of thefe Words, if the ro. Ja. 443 


Adion be brought in the Court of Common Pleas : Becauſe, as tſie Writ ptr = 

wm this Court Part of the Declaration, the Want of theſe Words in the Pritchard, 

Count is cured by their being in the Writ. | Lat.. 
27. The Omiſſion of the Words Vi et Armis in the Declaration in n 

Addion of Treſpaſs, although not otherwiſe cured, is amendable aſter a Ver- 

aa: * by the 16 & 17 Car. 2. c. 8. par. 1. enafted, * That, if any | 

l Verdict of twelve Men ſhall be * in any Action in any of his 19 5 

i J's Courts of Record at Weſtminſter, or in the Courts of Record in * 
the Counties Palatine of Cheer Lancaſter, or Durham, or in his 


4. Maje#v's 


4 * 


TT. 


N )ͤ 8.2 & 6-47 

. ,* Majeſty's Courts of Great Seflions in Wales, Judgment thereupon ſuf 
. not be ſtayed or reverſed by Reaſon. of the Omiſſion of the Won 
N i et Armis; provided the Cauſe has been tried by a Jury of the Proper 
9 « County or Place where the Action is laid: But ſuch Omiſſion ſhall he 


= | ﬆ mended.” 


» 394 
— 


| | Bro: Treſp. 28. The Venue in an Action of Treſpaſs may be laid in a Hamlet, W 
| j pl. 115. N | 7 fol 
L 371. tir 


a. 225; 29. It is in the general true, that the Injury, for which an Adio d 
Sippor4 v. Treſpaſs i brought, muſt be ſpecially alledged in the Deklaration. 
Baſlct, 


Sid. 223. 30. But if the injury ariſe ex turpi Cauſa, as from the debauckiing of 
_ Sippora vs. Man's Daughter, it is not neceſſary to alledge this ſpecially; becauſe thy 


Baſlet. doing thereof would introduce Obſcenity into the Record. for 
„ 0 ü hee 
Fitz. N. B. 31. It is laid down in two Books; that the Declaration in an ARion of Pre 
$6. Treſpaſs, for takitig or injuring a Beaſt or Fowl Fere Nature, mult ſhey, the 


Dyer 306. that the Beaſt or Fowl was reclaimed ; for unleſs it were reclaimed, ther 
could be no Property therein. . 

Oro. Cat. 18. 32. But it has been holden in one Caſe, that although it be neceſſary ty 

Vincent v. ſhew this in an Action of Trover for the Beaſt or Fowl, it is not neceſſuy 

Leineys" to do it in an Action of Treſpaſs, | 

Mich. i Cat. 

Lutwa359- 33> The former however ſeems to be the better Opinion; for in a ſub 

Atkinſon». ſequent Caſe it is laid down, that if an Action of 'Treſpaſs be brought for 
Hunter. killing a Deer, it muſt appear in the Declaration, that the Defendant key 
—— Ja the Deer to be tame. 


Ld. Raym. © 34. It muſt be alledged in the Declaration in an Action of Treſpaſs, for 
- 608. Maſon an Injury done by a Bite of the Defendant's Dog, that the Defendant kues 
v. Keeling. the Dog was accuſtomed to bite: Becauſe a Dog is not by Nature a fem 

12 Mod. 335. or dangerous Animal. | 

x Freem. 4+ 

34 | 1 1 * 2 

66] 90. 35. For the ſome Reaſon; if this Action be brought for an Injury don 
Bayntine =. by a Goring of the Defendant's Bull, it muſt be alledged in the Declaration 
Sharp- that the Defendant knew the Bull had before gored ſome Perſon. 


Salk. $62. | 
Id. Raym. 110, 1583. 1 Freem. 434. 


Ld. Raym. 36. But if this Action be brought for an Injury done by a Beaſt belong 
1583. Rex ing to the Defendant, which is by Nature fierce or dangerous, as a Tyge 
. Huggins. or Lion, it is not neceſſary to alledge, that the Defendant knew the Bal 

' 12Mo0-335* had before hurt ſome Perſon : Becauſe the Owner muſt at his Peril keep 1 
Beaſt of this Kind confined, 


* 


Sid. 18 4. 37. It is laid down, that if it appear upon the Face of the Declaratiol 

* in an Action of Treſpaſs, for taking or injuring Goods, that the Good 

Morgan. ere in the Poſſeſſion of the Paint, this 1s ſufficient, although it be 0 

| expreſsly alledged that they were in his Poſſeſſion. 

a Lev. ao, 38. It has in divers Caſes been holden, that it muſt be expreſely alledgel 
156. in the Declaration in an Action of Treſpaſs, for taking or injuring 
Co. Ja-46-that the Plaintiff had a Property in the Goods. 


. 


— = 
” 
« XxX 


Bl. 
930 3 Rep. 480. 


a Show 395. 39. The Declaration in this Action charged the taking of the Beaſt 
Dannel v. the Plaintiff, wiz. one Horſe and one Hat. The Judgment was arreſted. 


Colling- Becauſe it was not alledged, that the Property in the Hat was in * 
228 Plaintiff. e ee 


3 k 0 Ty 
: 15 | x 46 
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T RESP A 8 8. (1) | "on 
10. The Declatation in- this Action charged the breaking of the Plain- Salk. 6% 
\ifs Cloſe, and taking of two Horſes there being, and a hundred Buſhelz Joce . 
of Oats of the Goods of the Plaintiff there alſo being. This ation Mille. 
was holden to be bad: Becauſe as one Sentence thereof is cloſed by the 
Words there being, the Words of the proper C-2ds of the Plaintiff in -the 
following, notwithitanding the two Sentences are connected by the Copula- = 
tire and, do not extend to the two Horſes. * „ moat] Sang 

41. The Declaration in this Action, which r the breaking of the Wentr. 278. 
Plaintiff's Cloſe, and the takiog of ſeveral Loads of Corn there being, was Holland v. 
holden to be inſufficient: Becaule-it is not expreſely alledged, that the Corn Ellis. i 
was the Corn of the Plaintiff. . | 7 F a Len ds. 

But it is in another Caſe ſaid, that the Judgment in the Caſe of 3 
2 v. Ellis was arreſted merely upon the Authority of the Precedents; a, 
for that Hale, Ch. J. ſaid, that if it had been a new Caſe, he ſhould have Foutleroy v. 
been of a contrary Opinion; for that as the Cloſe was alledged to be the Y\mer: 
Property of the Plaintiff, it ought prima facie to have been intended; that : 
the Corn there being was his alſo. 7 * 7705 b e 

43. And in the latter Caſe, wherein the Declaration charged a Fiſhing m Ihid. | 
the PlaintifPs ſeveral Fiſhery, and the Taking of Fiſh, the Court inclined - 
ſtrongly to be of Opinion, for the Reaſon given by Hale, Ch. J. in the Cafe 
of Holland v. Ellis, that the Declaration was good, although it was not 
expreſsly alledged, that the Fiſh were the Fiſh of the Plaintiff: For that 
this ought to be intended. | Sb | „ PA 

44. If an Action of Treſpaſs be brought in the Court of Common 1 Sid. 185. 
Pleas, for taking or injuring Goods, it is not neceſſary to alledge in the Joves v. 
Count, that the Goods were the Property of the Plaintiff, provided this Frischard. 
be alledged in the Writ; for the Writ is in this. Court Part of the De- * 
claration. N ä 


or 44. It has been holden, that if ſome of the Goods, charged in the De- Saund. 
. ckration in an Action of Treſpaſs to have been taken or injured, are alledged 1 


to be the Property of the Plaintiff, and others are not, and there be a Caſe, 
Verdict for the Plaintiff, he may enter a Remittitur as to thuſe Goods Raym. 29g. 
which are not alledged to be his, and have Judgment as to the Reſidue, Cutforthay 
46. It is not neceſſary for the Plaintiff in an Action of Treſpaſs to ſhew 2 
in his Declaration, by what Means his Property in the Goods charged to 8 | 
have been taken or injured was acquired. | 1 Bamſord, 
47. The Quality and Quantity of the perſonal Chattel, charged to have g Rep. 34, 
been taken or injured, -muit be ſhewn in the Declaration in an Action of Playter's 
Treſpaſs with convenient Certainty; otherwiſe the Defendant cannot plead Cale. 


S 8 


ge a Recoy - : - - 2 Inſt. 435+ 
\ecovery in a former Action, in Caſe a ſecond Action be brought for 
1 taking or injuring the fame Chattel. j 190 Bulk, 6 * 
1 5 l | La. Raym. 
| 31 

Un % | 1 ; : \ Str. 637. 
7 43. The Declaration in an Action of Treſpaſs. which only charged the 2 Lutw. 

taking of Cattle, was holden to be bad: Becauſe it did not ſhew of what 1374. 
L dpecies the Cattle were. fy O'S Vhiltpton 


49. But the Declaration in, this Action for taking a Hawk was, although Cro Car.18, 
it did not mention the particular Kind of Hawk, holden to be certain Vincent . 
enough, Leſney, 
2 It was holden, that Declaration in an Action of Treſpals for 2 Ley 195. 
. a Parcel of Yarn was s becauſe the Quantity of Yarn was not —— 
51. The Plaintiff. in an AQion of Treſpaſs declared for breaking his 2 Ventr. 
and digging and carrying away two Acres of his Land. The De- 174: 

danation was holden to be bad; , becauſe, although it ſhew, the Extent of — 2 
the Land in which the digging was, it does not ſhew the Quantity of the © 


il which was dug and carried away. | 
Vox. V. 0 > e2, But 


R 
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oi. Hin. 52. But if the Declaration in this Action charge, that the Defendant 


O. P. zz. Beaſt broke the Cloſe, and eat the Peas of the Plaintiff) this is ſufficient, 
it being in, ſuch Caſe almoſt impoſſible to ſhew the Quantity of the Pen 


| 'F ; { eaten. \ 


- Grindall Doors of the Houſe. It was inſiſted, 


" Wilſon, 


Caſy. 
"2. 5. Chaim is only of an Eaſement, it is ſufficient as againſt a Stranger to be 


Salk. 643. 53, The Plaintiff in an Action of Treſpaſs declared for breaking and en 
Layton v. tering his Houſe, and taking ſeveral _— belonging to the Locks upon the 
at the Declaration, which did not 
2+. +: ſhew either the Kind or Number of the Keys, was bad: But it was bolden 
4 to be good. And by the Court—The Keys are ſufficiently-aſcertained by 
' the Reference to the Locks upon the Doors of the Houſe, - 
Cro.Ja-435- 54. The Declaration in an Action of Treſpaſs charged the Breaking of 
Johne v. the Plaintiff's Cloſe, and the Cutting down of his Thorus to à certai 
Value. At fſuſt the Court inclined to be of Opinion that this Deck 
ration was bad; becauſe it did not ſhew the Quantity of the Thorn; 
But afterwards, upon looking into Precedents, Judgment was given for the 
A yin 1H edf nas | | & Au oh 
2 Barn. 2a. 55. The Declaration in an Action of "Treſpaſs charged the Breaking and 
Hobs r. Entering of the Plaintiff's Houſe, and the carrying away of divers Qua 
Green. tities of China; ware, Earthen- ware, and Linen, without ſetting forth 
the particular . e of China; ware, Earthen-· ware, or Linen; on 
Motion in Arreit of Judgment, this Declaration was holden to be certan 
1 Bulſtr. 47. 6. It is not neceſſary to ſhew in the Declaration in an Action of Tu 
Pollard v. pak brought againſt a Stranger for obſtructing a Way claimed by the 
intiff over the Ground of J. N. a Title to the Way; becauſe, as the 


a Poſſeſſion thereof. 1 | ore voy. fi 
Str. 6. 57. But if an Action be brought againſt F. NM. for obſtructing a Wa 


Vernon . claimed by the 'Plaintiff over the Ground of J. N. the Plaintiff muſt ter 


Goodrick. in his Declaration a Title to the Way; for, although it be ſufficient 


_ - allledge the Poſſeſſion of an Eaſement in ſuch Action againſt a Stranger, tha 


is not fufficient in an Action againſt the Owner of the Ground. 


Hard. 40% 58. If an Action of Treſpaſs be brought againſt a Stranger, for obſtrud- 


. 


8 


Yelv. 7. ing the Plaintiff in the Enjoyment of a Right of Common claimed in tie 
Ground of F. N. the Declaration muſt ſhew a Title to the Common: Ia 
much as the Claim in this Caſe is of an Intereſt in the Ground of anothe. 


| | 8 59. It was in one Cafe doubted, whether, as only Damages can bers 


Smith, covered in an A Qtion of Treſpaſs, it be neceſſary to ſhew in the Declamun 
Mex. e. e of the Thing, for the taking or injuring of which the Acton 
4 Ja. 1. brought. | FR | Y 
2 39. 60. But it is in two ſubſequent Caſes laid down, that it is neceſſary u 
Uſher . ſhew this in the Declaration in this Action. 9 5 
Buſhell. 2 ſ | 
Hil. 32 Car..2. 2 Lev. 239, Strode 7, Hunt, Trin. 30. Car. 2. 


Cro.Ja.12h. Gt. It was doubted in one Caſe, whether the Want of having ſhewn'® 
Wood 1, the Declaration in an Action of Tre\paſs the Value of the Thing, fort 
Smith. taking or injuring of which it is brought, be after a Verdict cured by le 
Hl-4 Nr. 1. Statute, of the 18 Elis. c. 4. Rh Wen W 

Sid. 39. 62. But it was holden in a ſubſequent Cafe, that the Omiſſion ot bang 


2 3 ſhewn this in the Declaration is, after a Verdict, cured by that Statutt- 


"Hil. x2 Car. 


63. It is in the general true, that. it muſt be alledged in the Declzntid 
* an 1801 of Treſpaſs, that the Injury was to the Damage of ll 
aint 5 ö ; x 4 . 


l 64 * 
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64. But if Churchwardens bring an Action of Treſpaſs for taking or in- Cro: Eliz, 
zuring Goods belonging to their Pariſh, they have an Election to alledge, 7. 
that the Injury was to the Damage of themſelves, or that it was to tl r 
Damage of the Pariſhioners. Le A 
65. The Plaintiff in an Action of Treſpaſs declared for breaking his Selk. 64g. 
Cloſe, and beating his Servant. A general Verdict being found and entire Neu man 
Damages aſſeſſed, "it was upon a Motion in Arreſt of Judgment inſiſted, *- Smith. 
that the Declaration is bad; becauſe the Plaintiff has not ſhewu any ſpe- 
cial Damage received from the beating of the Servant: But Judgment. was 
given for the Plaintiff, And by the Court—Although the Plaintiff cannot 
recover for the perſonal Injury done to the Servant, yet the alledging of 
this, which may be well done in Aggravation of Damages, ſhall not Pre = 
vent his recovering for the breaking of his Cloſe. 992 
66. But in another Caſe it is Paid down, that, unleſs the Damages are in r0Rep.fzo. 
ſuch Caſe aſſeſſed for the breaking of the Cloſe only, the Declaration is bad Oſborn s? 
even after a Verdict: Becauſe it ſhall be intended, that the Jury aſſeſſed Caſe. 
Damages for the beating of the Servant. 0 2 5 A 
67. And in the latter Caſe, the Caſe of Pole v. Gardiner, in which the bid. 
fame had been laid down, as is laid down in the Caſe of Newman v. Smith 7 
is expreſsly denied to be Law. | ke 
68. Wherever a Defe& of Allegation in the Declaration in an Action of 
Treſpaſs is ſupplied by the Plea, the Defect is thereby cured, N 
69. The Plaintiff in an Action of "Treſpaſs declared for taking a Hook, g;q, 184. 
but he did rot alledge it to be his Hook, or that it was in his Poſſeſſion. Glaſſcock's. 
The Defendant in one Plea juſtified the taking of the Hook out of the Morgan. | 
Flaintiffs Hand. Upon a Motion in Arreſt of Judgment it was holden, 
that the Defect of Allegation in the Declaration would have been fatal, if 
the Defendant had only pleaded Not guilty; but that, as it appears from 
one Plea that the Defendant took the Hook out of the Plaintiffs Poſ- 
ſeſſion, the Defe& is not fatal. ; 3 . 
70. The Declaration in an Action of Treſpaſs chaſe the taking of Lutw, 
quatuor Pullor, but it did not ſay Pullos Equinos, or add an Anglice, Colts. 149% 
It was holden, that the Want of Certainty in this Declaration was made 
oy one of the Defendant's Pleas, herein he juſtified the taking of 
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2. Of declaring with a Continuando,. 


71. If a Treſpaſs be continued without Intermiſſion for a longer Time Dyes 320. 
than the Space of one Day, or if the Treſpaſs be repeated on a ſubſequent Moor v. 
Day, the Party injured may recover in one AQtion of Treſpaſs for the firit Brown. 
Treſpaſs, and in another for the Continuance or Repetition thereof. | 
72. But the Party injured is not under a Neceſſity of Wes or ave Ac- 2 Roll. Abr. 
tions in either Caſe: For he may in one Action, by declaring with a Conti- 548. A. pl. i. 
mando, recover a Batisfaction for the firſt Treſpaſs, and alſo for the Conti- 
nuance or Repetition thereof. ; 18 
a There are two Ways of declaring in an Action of Treſpaſs with a 


74. In one of theſe the Plaintiff declares with a Continuando for the Co. Entr. 
whole Time, from the Day on which the firſt Treſpaſs is charged until a 601. 
ſubſequent Day mentioned in the Declaration. | | 

75. This Way of declaring is proper, in any Caſe wherein the Treſpaſs Fitz, N. B. 
may have been continued without Intermiſſion, for a longer Time than the 91. 
Space of one Day. KO. 2 91781 | 1 1 3 


| | Bro. Treſp. 
0». 96 In pl. 374. 
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Co. Entt. 76. In the other the Plaintiff declares with a Continuandb on divers De 
648, 658. and at divers Times, from the Day on which the firſt Treſpaſs is char 
Auntil a ſubſequent Day mentioned in the Declaratiog. hs 3 
Ld. Raym. 7. This Way of Staring is proper, in any Cafe wherein there may hav 

240 5 0 


ff Ga been a Repetition of the Treſpaſs upon 4 Day ſubſequent to the Day a 


| which the firſt Treſpaſs is charged, or where Part ot the Freſpaſs thay lun 
„ committed upon one Day, and Part upon another. nts (Fac, 


6, d 1 8 3 . N 
Bro. Treſp- Pl. 249. | Sir Tho. Raym. 396. a ar i 


Salk. 638, 78. If the Nature of a Treſpaſs be ſuch, that it cannot have been cap 
639. tinued or repeated, the Plaintiff in an A Gion of Treſpaſs cannot declr 
Monkton ith a Continuands. 5 1 n 
v. Faſuley. . 


„ 


* Treſp | 79: If this Action be brought for taking A Horſe, the "Phintif'cama 
pl. 441. declare with a Continuardo ; Becauſe there cannot have been either a Co. 
1 Lev. 210. tinuance or a Repetition of the Treſpaſs, - tis 


4 


| Bro. Treſp; 80. It is laid down, that the Plaintiff in an Action of Treſpaſs cannot 


i « 


" 


* 
4 


pl. 441. declare with a Continuando for cutting down ten Trees; becauſe the Treſpab 
2 Roll. Abr. cannot have been continued or repeatcde. 1 2 

549-1. pl. 5+ OY | . | 

* 


Bro, Treſp. 81. It is laid down in one Book, that the Plaistiff in an Action d 
pl. 374. Treſpaſs cannot declare with a Continuando for breaking his Houſe; be. 
Pl. 441. _ the Whole of the Treſpaſs muſt have been committed at the ſane 
ME, Wis * - 1 98 717 1 
Fitz, N. B. 82. But it is in another Book laid down, that the Plaintiff in this Ad 
gl. mey declare with a Continuando for breaking his Houſe. e. 
Ld. Ram. $3: For the Sake of reconciling theſe two Books this DiſtinQion un 
975- taken in one Cale namely, That where the firſt breaking of the Hout 
Monkton Was followed with an Ouſter, the Party injured may declare in an Acts 
v. Paſhlcy.. of Treſpaſs with a Continuando; becauſe by the. Ouſter the Treſpaſs 8 
Salk. 638. continued: But that where the firſt breaking was not followed with u 
Eng Ouſter, the Party injured cannot declare in this Action with a Contincand; 
becauſe every ſubſequent breaking of the Houſe is a new Treſpaſs, a 
not a Continnance or Repetition of a former Treſpaſs. And in Support a 
this DiſtinQtion it was faid, that a Releaſe of a 'Freſpaſs, which was 
lowed with an Ouſter, is Releaſe of all Treſpaſſes on the Premiſes during 
the Continuance- of the Quſter : But that a Releaſe of a Treſpaſs, wiud 
Vas not followed with an Ouſter, is not a- Relcafe of a Treſpaſs on the Pre 
mmiſſes ſubſequent to the Ouſter. But the Court was not fatisfied with i 
Diſtinction; and it was ſaid by Pocbel, I. that a Continuando in pleading 
does not always mean a Continuance without Intermiſſion. 
L4. Raym, 84. It is in another Caſe ſaid, th3t what is laid down in Brooke. and Fit 
240: - Herbert may be reconciled, by ſuppoſing, - that by the breaking of de 
Fontleroy Houſe in the Caſes in Brooke a total breaking or throwing down the 


» Aylmer., is, to be intended; for which, as the Treſpaſs cannot have been continue 


-» 


: r Sz. It is laid down in t Books, that although, the Declaration in 


pl. 


or repeated, a Declaration with a Gantinnando would be pad: But that bf 
tze breaking of the Houſe in the Caſe in Fita berbert a partial and repeated 


breaking thereof is to be intended, for which. a Declaration with a Conus 
ando would be god. 


ur; Action of Treſpaſs fur the taking of two Loads of Wheat and five Loads 
vi Fre taking. oads of Wheat and five Ls 
“ Barley, with a Continuando for the whole Time, from the Day,on which th 
= firſt Treſpaſs is charged until a ſubſequent Day mentioned in the Dn 


* 
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not a Declaration with a Continuando on divers Days and at divers 
be 092 225 the Day on which. the Hrſt Treſpals is chibyed till a ſubſe- 
quent Day mentioned in the Declaration, is good. 28 
86. It is in another Book laid down, that à Declaration for the breaking 1.4, Raym. 
of a Houſe, with a- Continuando on divers Days and at divers Times, from 240. 
the Day on which the firſt Treſpaſs is charged till a Tubſequent Day men- Fontleroy 
tioned in the Declaration, is good: Becauls Part of che Houle may have v. Alymer. 
been broken upon one Day, and Part upon a ſubſequent Day. | . 
87. In another Book it is faid, that in an Actiob of Treſpaſs for sid. 319. 
cutting down ſeveral Acres of Wood a Declaration with a Continuando is 
, 4 dll Pa 6 th 4 | 
3 88. The Declaration in an Action of Treſpaſs charged the taking of ten 1 Lev. 210. 
Loads of Wheat, ten Loads of Barley, and ten Loads of Oats, on the firſt Butler v. 
Day of April, with a Continuando on divers Days and at divers 'I'imes, Hedges, 
from the ſaid firſt Day of April until the firſt Day of June. Upon a Writ wh pra 
of Error in this Caſe it was aſſigned for Error, that the Declaration ought SIO wa 
not to have been with a Continuundo j becauſe, it being alledged that all the 
Corn was taken on the firſt Day of April, none of it could have been taken 
upon a ſubſequent Day. The Judgmeut was affirmed. Aud by the Court 
here from the Nature of the Treſpaſs, as if it be the taking of a Horſe, 
the whole of it muſt have been committed at once, a Declaration with a 
Continuando would be ill: But where from the Nature of the Treſpaſs, Part 
of it may have been committed upon one Day, and Part upon another, it 
ſhall be intended, in Support of a Declaration which charges the Treſpaſs 
with a C:ntinuando, . notwithſtanding it be alledged that the whole Treſpaſs 
was committed upon the Day firſt mentioned in the Declaration, that Part 
thereof was. committed upon another Day, | 9 Wo, 
89. It is indeed ſaid to have been holden in the Caſe of Ovel v. Langden, 1:4. Raym. 
which was ſubſequent to the Caſe of Butler v. Hedges, that in an Action 339+. 
ff Treſpaſs for taking Oyſters, the Declaration with a Continuando, upon 
livers Days and at divers limes was bad; for that every Taking upon any 
Day ſubſequent to the Day firit mentioned in the Declaration was a new 5 
reſpaſs, and not a Continuance of the firſt '|'reſpals. | N 
go. But the Book from which this Caſe is cited, the Name of which 2 09. 
0 vv. 


% 


ud f 
0 Appears to be Hevel v. at ING is quite ſilent as ta this Point. Reynolds, 
rt * . Trin. 30. 
sf | | | Car. 2, 
05 ir Another Book, in which this Caſe is reported, is alſo quite ſilent as Ventr. 329. 
o this Point. | £ 
5 1 92. And in another Report of the ſame Caſe it. is ſaid, that the Decla- 2Show.196. 


tion was as to this Point holden to he good. . 


a . The Plaintiff in an Action of Treſpaſs declared for the breaking of zul. Rep. 
* us Cloſe, with a Continuando for the whole Pime, from the Day on which 133. 
* be firſt Treſpaſs was charged until.the Day of exhibiting the Bill; but it _ 
2 a not ſhewn an what Day the Bill was exhibited. Dodderidge, J. was of 5 Rep. 34. 
u Dpinion, that the Declaration was bad, even after a Verdict, for Want of 


** bewing this; and it was ſaid, that the conſtant Practioe is, to alledge the 
4 ontinuance of the Treſpaſs to a Day certain. 8955 3 
94 If in the Declaration in an Aion of Treſpaſs, the Treſpaſs be laid Jenk. Cent. 
th A Continuando on divers Days and at divers Times, the particular Days 14. ph S2. 
which the Treſpaſs was repeated need not be ſhewn. \ _— 
95- Hin an Action of Treſpaſs' the Declaration charge a Treſpaſs of 1 Lev-210. 

| h there cannot have been Continuance, with a 1 the De- —_ Ve 


56. If 


- 


7 
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Lev.94 ok. If in the Declaration in an Action of Treſpaſs two 'Treſpaſſes ur 

Allem 1 laid with a Continuanda, whereas only one of them could have been cov. 

2 tinued, the Declaration, although entire Damages have been aſſeſſed, | 
9. 


Sid. 375 " after a Verdict; for it ſhall be intended, that rhe Damages, which 


2 Show. are afſeſſed for the Continuance, are aſſeſſed for the Contmuance of tha 1 
196. Treſpaſs which might have been continued. | 
; : | | | 
9 : tre ers | „ r | { 

b 3. Of the Plea. 


1. Of pleading ir. Abatement. 


Bro. Treſp, | 97. In an Action of Treſpaſs, brought by Baron and Feme for the But: 
pl 190. tery of both of them, Damages to the Amount of ten Pounds were afſeſſ 
9 Ed. 4. 51. for the Battery of the Baron, and Damages to the Amount of forty $hil 
5 lings for the Battery of the Feme. It was holden, that, as the Wife coul 
not join with her Huſband in an Action for the Battery of him, the Wit 
did abate as to that Part ; but that it was good as to the Battery 
| the Wife, for which the Huſband and Wife had a joint Right d 

if Aon... | | 
Bro. Treſp, 98. It is laid down that if J. S. who has no Right of Action, have joinel 
pl. 190. ina Writ of Treſpaſs with 7 N. in whom there is a Right of Action, the 

Writ does iſo fafo abate. WL #01 | 

ro. Elz. 99. Hare and three others 2 joined in a Writ of Treſpaſs dun 
113. Clauſum fregit, it was found ſpecially by the Jury, that only Hare hab 


Hare and an Intereſt in the Land to which the Injury was done. It was holds, 1 
others v. that the Writ did ipſo fafo abate. Ne ö t 
Celey, Trin. e 7 
31 Eliz. - 0 A 


Cro. Eliza. 100. But in another Caſe, a few Years ſubſequent to the Caſe of Hot 

854. and others v. Celey, it was holden, that the Writ is in ſuch Caſe only abats 

Deering v. able. In an Action of Treſpaſs the Jury found that two others were T6 

_—_ nants in Common with the Plaintiff, ' It was holden, that the Plaintiff m 

39 Eliz, intitled to Judgment. And by the Court— \s the Defendant has omitid 

to plead in Abatement, that the Plaintiff is Tenant in Common with tw 

others who are not named in the Writ, he cannot now avail himſelf of th 
flucding of the Jury. n ds 

Bro. Tre. 101. It is not a good Plea in Abatement of an Action of Treſpaſs, thi 

11. 15. pl. A. the Place in which the Venue is laid, is a Hamlet belonging to the ts 

239 · pl. 37 , riſh of B. for the Venue may be laid in a Hamlet. 

Bro. Treſp, 102. It · is in one Caſe laid down, that if the Venue in an Adiond 

pl. 14 Treſpaſs be laid in A. in the County of B. without an Addition; 

there are two Vills of the Name of A. in the County, one of whid# 

called A. ov-r, and the other A. nether; and there be no Vill in i 

Connty of the Name of A. without Addition, this cannot be pleaded 

- Abatement. | | 

Bro. Treſp. 103. But in two other Caſes in the ſame Book it is laid down, du! 

. = may in this Cafe be pleaded in Abatement of the Action, that there® 

F 2% two Vins of the Name of A. iu the County of B. one of which is call 

he ae over, the other A. neiber; and that there is no Vill in the of i 

Name of A. without Addition; Abſque boc, that there is any V 
Re known Place out of a Vill or Hamlet, called A. only, in the C 


ov = Cm mF wi, LT 
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104. And the latter ſeems to be the better Opinion; for in another Bro. Treſp. 
Caſe ik the ſame Book it is laid down, that no ſuch Vill in the County, Pl 19. 
as that in which the Yeaue is laid, is à good Plex in Abatement of an 
Action. K 8 1 N * coy po oh * % we} 7 S 
105- The Pen'en of a former Action cannot be pleaded in Abate - 5 Rep, 61. 
ment of a ſecond Action of Treſpaſs, until the | Plaintiff has declared in 8 — 
both Actions: Becauſe, as the Writ of "Treſpaſs is general, it cannot be Caſe. 
known, until the Cauſe of Action is aſcertained in both Actions by the 
Declarations, that the ſecond Action is brought for the ſame Cauſe as the-. . 


106. And for the fame Reaſon, the Defendant cannot plead in Abate- wa.” 
ment of an Action of Treſpaſs for taking Goods, that there is an Action 
Replevin depending for the Taking of the ſame Goods, until the Plais 1 
has declared in both Actions 5 05 n 


» (34.3 
7 


| 


8 


2. Of pleading in Chief. 


== 5 


1. The General Iſſue. 


107. 1he General Iſſue is a ur g Plea for the Defendant in an Action gro. Treſp. 
of Treſpaſs, in Caſe the Plaintiff had no Property in the perſonal Chat pl. 34. pl. 
tle, for the Taking or Injuring of which the Action is brought: Becauſe, 382. 
unleſs it be proved that the Plaintiff had either a general or ſpecial Property + © 
in the Chattle, he is not intitled to recover. GENS uf. 

108. But it is not always proper for the Defendant in an Action of Bro. 
Treſpaſs for Breaking the Plaintiff's Cloſe to plead the General Iſſue, al- pl. 273. 
though the Freehold of the Cloſe were in the Defendant. ' For in ſome pl. 362. 
Caſes the Perſon, who is in the Poſſeſſion of a Cloſe, may recover in this Dyer 285. 


. . K. A- 
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T Action againſt the Perſon in whom the Freehold is. 
At · ” f . " 
1 2. A Special Plea. 
te . 0 | EY e 5 | 
in 109. The Defendant in an Action of Treſpaſs cannot plead any Matter 
fthe ſpecially, which amounts to the General Iſſue. | 1 
110. In the Declaration in an Action of Treſpaſs it was alledged, that Bro. Trav. 
1 the Freſpaſs was committed at A. in the County of B. "The Defendant aq + 


juttiied the AQ complained of at C. in the County of D. and traverſed 10 

the having done it at 4. in the County of B. It was ordered that the *rinj 779 
General ITue thould be entered: Becauſe the Plea. amounted thereto. taint. 

And dy the -Court—The , Defendant... ought to have pleaded the General pl. 104- 
Iſuez for the Jury cannot, as the Treſpaſs charged is locals find 

_ Guilty, unlcis it be proved that he committed it at H. in the County 


* 111. The Defendant in an Action of Treſpaſs pleaded, that the . Treſp- 
2 ſonal Chattle, for the Taking of which it was brought, was not the Pro- Pl. 34. 

* f perl of the Plaintiff, The General Iſſue was ordered to be entered; be- | 

15 this Plea amounted theretoo. 8 | 


112, But it has been holden, that the Gift of a perſonal Chattle may Bro, Treſp. 
be pleaded in an Action of Treſpaſs for the Taking thereof: For that this, pl. 27. 
although it be a Denial of the Plaintiff's Property, does not amount to 


* 


113. If 


a Tas a Oh a os 9 2 oO 
Bro. Trav, 413. If an Action of Treſpaſs 2 by FJ. S. for the beating of 
pl. 378. 2 his Servant, by Reaſon whereof he loſt the ice of 7. M. the 
ndant cannot plead that J. S. did not loſe the Service of J. N. becauſe, 
as J. S. cannot recover unleſs the Loſs of Service be proved, this Plea 
amounts to the General Iſſue. ilk es 2 (1d 
Bro, Treſp. 114. But the Defendant in ſuch Action may plead, that J. N. was not 
pl. 34 pl. the Servant wel S. at the Time of the Beating ; for this Plea does not 
340: amount to the General Iſſuc. | | 
4 Lev. 41. 115. If one Matter, which amounts to the General Iſſue, be joined in 
Thomas 2. the ſame Plea with another Matter which amounts only to a Juſtification, 
Nichols. the Plea is good. i | | | 
: 116. The Books are not agreed, as to what is proper to be done by the 
Plaintiff, where the Matter ſpecially pleaded by the Defendant in an Ac. 
tion of Treſpaſs amounts to the General Iſſue. . F 
Hob. 127. 119. In ſome of them it is laid down, that the Plaintiff cannot in this 
11 eon. 178. Caſe demur: But that he ought to move the Court, that the General Iſſue, 
Cro Ja 165 of a Ni dicit, may be entered, 
10 Rep. 95. 118. In others it is laid down, that a ſpecial Plea, where the Matter 
Cro. Eliz. ſpecially pleaded amounts to the General Iſſue, would, it being defective 
T4 319- in Form, before the Statute made in the 'Twenty-ſeventh Year of the Reign 
8 of Queen Elisabeth have been bad upon a general Demurrer, and that it is 
14 | fo at this Day upon a ſpecial Demurrer. 
1 Sid, 106, 119. As it has been already ſhewn, in treating of the Injuries for which 
an Action of Treſpaſs lies, in what Caſes this Action does not lie, for an 
Act which is in the general a Treſpaſs, on the Account of ſome particular 
- Circumſtance attending the Act. It is in this Place ſufficient to ſay, if 
any Circuniſtance make an Act, which is in the general a Treſpaſs, lawful 
or excuſable, this may be pleaded ſpecially in an Action of Treſpaſs. 
Hob. 134. 120. If the Circumſtance, whieh is ſpecially _pleaded, in an Action of 
Weaver v. Treſpaſs, make the Act complained of lawful, it is proper to plead this 
Ward. Circumſtance in Juſtification; and it is not iu this Caſe neceſſary for the 
Defendant to ſhew, that the Act complained of was not done voluntarily; 
for a Plea in Juſtification is not founded upon a Suppofit ion, that the Ad 
Wo as accidental, 
wid. 121. If the Circumſtance, which is ſpecially pleaded in an Action of 
Treſpaſs, do not make the Act complained of lawful, and do only make it 
excuſable, it is proper to plead this Circumſtance in Excuſe; and it is in 
this Caſe neceſſary for the Defendant to ſhew not only that the AR com- 
| __ of was accidental, but likewiſe that it was not owing to Neglect, or 
ant of due Caution, |; : 
Wa.” 122. If, at the Inſtant a Soldier diſcharges his Gun in owes a Per- 
fon run acroſs and is wounded, the Defendant cannot plead in Juſtification 
of the Wounding: And if he plead in excuſe thereof, all the Circumſtance 
muſt be ſhewn, that the Court may judge, whether the Wounding were 
owing to Want of due Caution. 7 1329 
lenk. Cent, 123. If the Defendant in an Action of Treſpaſs plead ſeveral Matters in 
124. pl. 77. Juſtification, any one of which is a good Juſtification, the Plea is good, 
| although the others are not ſo. | | 
Str. 509. 124. If two Defendants in an Action of Treſpaſs join in a Plea of Jul 
Phillips v. tiflcation, which is a good Juſtification of only one of them, the Plex is bad 
e g 28 to hoch; for a joint Plea canyot be good as to one Defendant, and 
anch. LB. pad as to the other. ; 


Salk. 633, 125. Every ſpecial Plea in an Action of Treſpaſs muſt confeſs, that the 
ama v. Act complained of has been done. | e Ya 
| Papper, 


1 Sund. 28. e e ee god 6 e 


yo 
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It is in the general true, that if the Plea in an Action of Treſpaſs, Salk. 6 
Frog brought for taking Goods, juſtify the Taking of the Goods, it Joc». 
uſt confeſs that the Property was in the Plaintiff. 

127. But if the Defendant in ſuch Action plead in Juſtification, that he jy;q_ 
took the Goods as a Diſtreſs for Rent in Arrear, it is not neceſſary to con- 
fefs, that the Property in them was in the Plaintiff; for the Goods of 
any Perſon, if found upon the Premiſſes, may be diſtrained for Rent in 

rrear. | | 
5 128. It is laid down, #hat it is not neceſſary for a Sheriff's Officer, who pro. Faux. 
juſtifies in an Action of Treſpaſs under the Warrant of the Sheriff, to Impr. pl. 1a. 
hew in what Place the Warrant was iſſued; for that this, if it be made | 
neceſſary by the Replication, may be ſhewn in the Rejoinder. | 

129. But it is faid, that an Officer, who juſtifies in an Action of Treſ- 1Roll Rep. 
paſs under the Warrant of a Juſtice of the Peace, mult ſhew at what Place 135: Wilſon 
the Warrant was iffurd. | n v. Dodd. 

130. If the Perſon, at whoſe Suit a Writ of Fieri Facias has iſſued, Carth. 443 
juſtify in an Action of Treſpaſs under the Writ, he muſt ſhew the Judg- Britton v. 
ment upon which it iſſued ; becauſe if the Judgment were not regular, Cole. 
he is liable to the Action. | Str. Sog · 

131. Every Perſon, who has aſſiſted in the Execution of a Writ of Fieri Carth 443. 

Faciar, muſt, if he juſtify in an Action of Treſpaſs under the Writ, unleſs Britton v. 
be ated by the Command or at the Requeſt of the Sheriff or his Officer, Cole. 
ſhew the Judgment upon which it is iſſued : For if he acted officiouſly, 
it was incumbent upon him to take Care that the Judgment was regulac. 
But if a Sheriff or his Officer, or a Perſon acting by the Command or at the 
Requeſt of the Sheriff or his Officer, juſtify, in this Action undef a Writ 
of Fieri Facias, it is not neceſſary for either of theſe, to ſhew the Judgment 
upon which the Writ iſſue : Becauſe the Writ was a ſufficient Juſtrfication 
to every one of theſe, although the Judgment were not regular. 

132, It is not neceſſary for the Defeadant in an Action of Treſpaſs, who Sayer 82. 
juſtifies an Impriſonment under a Capias of an Inferior Court, to fet out all Adams v. 
the Proceedings in that Court; or to ſhew that the Cauſe of Action in the Freeman 
inferior Court aroſe within the Juriſdiction of that Court. | — Fo. 

133. If one Perſon, who might have juſtified in an Action of Treſpaſs Str. 509. 
under a Writ, have joined in a Plea of Juſtification with another to whom Phillips. ». 
the Writ was not a Juſtification, the Plea is bad as to both; for a joint pg ny 18 
Plea cannot be good as to one Defendant, and bad as to the other. : 

134 If the Defendant in an Action of Treſpaſs juſtify under a Preſerip- 3 Lev. 323. 
tion to dig Stones for certain. Repairs, he muſt ſhew- that the Stones dug 2 5 
vere uſed for ſuch Repairs, | | _ 

135. I J. S. juſtify in an Action of Treſpaſs, the breaking down of a 3 Lev. 93 
Gate erected in the Yard of J. V. through which he had a Right of Paſ- den 1 
lage, he muſt ſhew that the Gate was locked, or otherwiſe faſtened, fo as 
to make the Breaking neceſſary. | 
1 The Declaration in an Action of Treſpaſs charged the chaſing of a _ Eliz. 

ita Quod it died of the Chaſing. The N 1a" the Chaſing : 774 


* 


but gave no Anſwer as to the Dying of the Beaſt, is Plea was holden Pridacuc. 
to be bad. | | | Fach. 37. 


137. In two ſubſequent Caſes a contrary Doctrine is laid down, In * Lev. 283 
me of theſe, this Caſe is denied to be Law; and it is in both of them laid (24h ©: 
generally, that it is not neceſſary for a Defendant to give any An- gley, 


Hil. 21, 
lwer to what is alledged under an ita Quod, or a per uod]; becauſe this is Car. 7 
cal alledged in Aggravation of Damages, Salk. 459. 


138. If . 


| ; A | F 
' Bs 
Bro. Treſp. 138. If an Award be pleaded in an Action of Treſpaſs, with a B 
pl. 69. tando that the Defendant is ready to perform it, this is a good Plea; 2 
; e " as an Action of Debt will he upon the Award, it is not neceſſary to der 
pl. 3. 8 | f d a 
. that it has been performed. 
Bro. Ac- 139. But if an Accord with Satisfaction be pleaded in this Action, th 
cord, pl. 6. Defendant muſt ſhe w, that the Satisfaction has been made: This being the 
material Part of his Defence. | 

9 Rep 79- 140. It is not ſufficient for the Defendant in an Action of Treſpaſs, who 
Peyton's has pleaded an Accord with Satisfaction, to ſhew that the Money, which 
_— by the Accord was to have been paid, has been tendered to the Plaintif: 

4 pl. 6, Becauſe unleſs the Money bas been in Fact paid, the Plaintiff cannot be 
pl. 7. ſaid to be ſatished. | : ' 
Dyer 326. 141. It is no Plea in an Action of Treſpaſs, that it was agreed between 
Fitz. Ac- the Plaintiff and the Defendant, that the Goods which the latter had take 
Z ur xg pl. 3. from the former ſhould be reſtored, and that they were reſtored : For 
pg the Reſtoration of the Goods no Satisfaction was made for the Tort in 

taking them. | 

Bro. Ac- 142, It muſt appear, that the Satisfaction, which is pleaded in an Ac. 

cord, pl. 1. tion of Treſpaſs was not only beneficial to the Plaintiff, but that the mak. 


xr gat ing thereof was attended with ſome Expence to the Defendant. 


Fitz Ac- 143. It is not a good Plea in an Action of Treſpaſs, that it was agree 
cord, pl. 1. between the Plaintiff and the Defendant, that the latter ſhould, as a $ 
: tisfaction for the Treſpaſs, make up a Difference between the Plaintiff ad 
F. S. anè that the Defendant did make it up; unleſs it be ſhewn, that the 
| making bf this up was attended with ſome Expence to the Defendant. 
2Roll. Abr. 144. A Satisfaction, although there have been no Accord, may be 
22 12 pleaded in an Action of Treſpaſs : But it muſt be ſhewn, that the Plan. 
8105 tiff accepted of the Satisfaction. | 
Bro. Ac 145. It is a good Plea in this Action, that the Defendant gave the 
cord, pl. 8. Plaintiff a Bottle of Wine as a Satisfaction, and that the Plaintiff acceptel 
thereof as a Satisfaction, although there have been no Accord. 
Bro. Bar, 146. A Satisfaction, although it were made in Conſequence of an Ac: 
pl. 22. cord, may be pleaded in an Action of Treſpaſs without pleading the Accor; 
9 Rep. 80. for the Satisfaction is the material Thing. | | 
Bro. Trav. 147. And it is a much ſafer Way, b e there have been an Accor, 
pl 179. to plcad the Satisfaction without the Accord; for if the Accord be pleaded 
this, although it were not neceſſary to have been pleaded, becomes matt 
rial: And conſequently the Plaintiff has an Election to traverſe either ti! 
| Accord, or the Satisfaction. iy | 
Bro. Bar, 148, The Pleading of an Accord does moreover leave the Defendant unde 
2 "age Difficulty : For if this be pleaded, every Circumſtance, which attev& 
9 Web. do the Making thereof, muſt be ſhewn with great Preciſion. | h 
Shep. Abr. 149, If three have been Parties to a Treſpaſs, and one of them hun 
1043. | made a Satisfaction, the other two may plead this in Bar of an Aion fs 
the Treſpaſs. | : | 17 5 
2 Roll. Abr. 150. If a Man be emerced in the Lord's Court for a Treſpaſs done!“ 
Sog. R. the Lord, and the Money amerced be paid or levied, and received by tb 
Ws Lord, the Payment or Levying of the Money and the Receipt then 
may, although the Amercement were illegal, be pleaded in Salad 6 
| Caſe an Action of Treſpaſs be brought. | 
' Cro.Eliz.. 151. If a Licence be pleaded in an Action of Treſpaſs, it muſt be lber 
246. that this was granted by a Perſon having Power to grant it 
Taylor v. Wet. F 
3 0 . 
| Or p. l 8. 42 
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- Defendant pleaded, that for Fear of his Life, which twelve armed Men Gilbert v. 


\breatened-to take away if he did not do it, he took the Gelding. This Stone. 
was holden to be a bad Plea. And by. Roll, Ch. J.—If a Defendant could 
in this Manner excuſe himſelf, the injured Party would be without Re- 
dreſs ; for the Men who threatened the Defendant, are not liable to make 
a Satisfaction to the Plaintiff, hs 

153. It was heretofore holden, that Never accoupled in lawful Marriage 2 Roll. Abr. 
was not. a good Plea, in an Action of Treſpaſs for taking away a Wife with ssl. Pl. 4. 
the Goods of her Huſband : Becauſe this Action lies, although there has 
been only a Marriage De fas. | 

154. But this Plea would perhaps at this Day be good; For the 26 
Cen. 2. cab. 33. par. 8. it is enacted, That all Marriages ſolemu ized 
« in any other Place than a Church or pu lic Chapel, in which Banns of 
« Matrimony have been uſually publiſhed, unleſs by Special Licence ; 

« gr that ſhall be ſolemnized without Publication of Banns or Licence of 
Marriage firlt had and obtained; ſhall be null and void to all Intents and 
« Purpoſes whatſoever.” 

155. And by par. 11. it is enacted, © That all Marriages ſolemnized by 

« Licence, where either of the Parties, not being a Widower or Widow, 
« ſhall be under the Age of twenty-one Years, which ſhall be had without 
« the Conſent of the Father of ſuch Party, if then living, firſt had and 
« obtained ; or if dead, of the Guardian or Guardians of ſuch Party law- 
« fully appointed, or one of them; and in Caſe there ſhall be no ſuch .Guar- 

« dian, then of the Mother, if living and unmarried, or if there ſhall be 
« no Mother living and unmarried, then of the Guardian or Guardians of 
« the Perſon appointed by the Court of Chancery; ſhall be null and void 
« to all Intents and Purpoſes whatſoever.” | 

156, If a Releaſe have been given to one Party to a Treſpaſs, any other Hob. 66, 
Party thereto may plead this in Bar of an Action of Treſpaſs : But it muſt Cock v. 
be pleaded with a Profert in Curia; and there muſt be an Averment, that Jenour. 
the Treſpaſs complained of is the ſame that was releaſed, 

157. A Conviction upon a Statute for an Offence may be pleaded in an Salk. 181. 
Action of Treſpaſs for the Offence. 

158. In every Action of Treſpaſs Quare Clauſum fregit, the Defendant Salk. 453- 
may plead, that the Place in which the Treſpaſs is charged is his Free- Hebvisw 
hol d. ; Lamb. 

159. But if an Action of Treſpaſs be brought for taking a Tree out of Garch. 176. 
a Cloſe, the Defendant cannot plead, that the Place in which the Treſpaſs Alllone w. 
is charged is his Frechold ; for this can only be pleaded to an Action of Hutchinſon 
Treſpaſs Quare Clauſum fregit. | <7 

160. If an Action of |'reſpaſs, brought for breaking a Cloſe and eating Yelv. 75. 
Graſs with Cattle, the Defendant plead, that the Cattle eſcaped ont of Faldo v. 
an eee Cloſe in his Poſſeſſion, though a Fence in the Poſſeſſion of Ridge. 
the Plaintiff, which the Plaintiff ought to have kept in Repair, and which 
was out of Repair, it is neceſſary for the Defendant to ſhew why the 
Plaintiff was bound to have kept the Fence in Repairs 

161, If J. S. have recovered Land in an Action of EjeQment againſt Leon. 194. 
J. N. and afterwards J. M bring an Action of Treſpaſs againſt J. F. for Anon. 
an Lajury done to the Land, J. S. may plead the Recovery in the .\ tion of 
nt; becauſe the Poſſeſſion of 7. N. was divelted by the Recovery 
in the Action of Ejectment. 

162. Ifa Recovery in a former Action be picaded to a ſecond Action for Bro. Treſp. 
the ſame Treſpaſs, it is not neceſſary to thew, that a Writ of Execution pl 20. 
vas ifſued upon the Judgment in the brit Action. e 

163. If an Action of Treſpaſs be brought for taking a Horſe, and the Cro, Car. 
Defendant juſtify the taking of it Damage-feaſant in his Cloſe called A. 138. 
it is ſufficient to alledge a Poſſeſſion of the Cloſe in himſelf; For as the Salk. 643. 

| , Right 12Mod 37. 


g 8 N XN ; 
She r $8 
Night of Cloſe cannot come in Queſtion, it is not neceſlary- to ſhew 
rae be RR V IG HS” -TOT TER pb a 13 
164. But if the Declaration in an Action of Treſpaſs Qzare Clauſun 
fregit, charge the Breaking of a Cloſe called AH. the Defendant, if he jut. 
tify the Breaking, muſt ſhew a Title to the Cloſe: Becauſe as a Cloſe cor. 
tain is mentioned in the Declaration, the Quettion depends upon the Right 
of Cloſe. | 
| 165. If the Defendant in an Action of Treſpaſs -juſtify the taking of 
ann Pen Corn out of a Cloſe in the Poſſeſſion of the Plaintiff, he mult ſhew a Right 
Bridges. 0 the Corn; for it ſhall prima facie be intended, that it was the Corn of 
x Vent. 221. the . 1 3 Pp | | | 
166. If che Plaintiff in an Action of Treſpaſs Quare Clauſum fregit have 
Mk not given a Name to his Cloſe, the Defendant — juſtif 5 41 com- 
pl. 366. plained of in his Cloſe called A. in the Vill where tlie Few is laid, and 
| there is no Neceſlity to traverſe the having done it in any other Cloſe in 
that Vill. | | : 
Bro. Treſp. 167. But if the Plaintiff in this Aion have given a Name to his Cloſe, 
pl. 360. pl. the Defendant cannot juſtify the Act complained of in any other Cloſe in 
366-pl 369. the Vilt wherein the Venue is laid, without traverſing the having done it in 
the Cloſe of the Plaintiff: But it is not neceſſary to traverſe the having 
done it in any other Vill; becauſe, as the Treſpaſs is local, he cannot be 
found guilty in any other Vill. 5 
Bro. Treſp 168. If an Action of Treſpaſs be brought for a tranſitory Treſpaſs, and 
M 5 the Venue be laid at 4. in the County of B. it is not fieceſfary for the De. 
MAE, 5 fendant, provided he juſtify the Act complained of at A. in the County 
of B. to traverſe the having done it at any other Place j the Place being 


agreed. NES 
mn The Defendant in an Action of Treſpaſs, in Caſe the Matter of 
8 Juſtification he tranſitory, muſt always juſtify at the Place in which the 
xt 113. Venue is laid, although the Matter of Juſtification ariſe at another Place: 
2 Saund. 5. Nor is there any Inconventency in ſo doing; for as the Matter of Jultih- 
cation is tranſitory, he may avail himſelf thereof, notwithitanding it ariſe 
at another Place. 1 
dn. 170. But if the Vente in an Action of Treſpaſs be laid at 4. in the 
Ps | County of C. and the Matter of Juſtification is, that the Defendant did 
Ero. Ja. 32. the Act complained of at B. in the County of C. as Conſtable thereof, he 
3 Lev. 113. can only juſtify at B. in the County of C. becauſe the Matter of Juſtifics 
4s wy is local; and he muſt traverſe the having done the Act at any other 
lace... | 
1 Inſt. 282 171. So if the Venue in this Actien be laid at A. in the County of J. 
_ £ wy and the Matter of Juſtification is, that the Act complained of was done 
Loy Nr. 5* by the Defendant in the County of C. as a Juſtice: of the Peace of this 
abs: County, the Defendant, as the Matter of Juſtification is local, can only 
juſtify at ſome Place in the County of C. and he muſt traverſe the having 
done the Act at A. in the County of B. or at any other Place out of the 
Coultyor Ot © {5 55 nt | 

2 Saund. 5. 172. The Defendant, who juſtifies in an Action of Treſpaſs, ought, un- 
Mellor 2. leſs there be ſome ſpecial Reaſon to the contrary, to juſtify upon the Day 

Walker. on which the Act complained of is alledged to have been done. 
Bro. Treſp. 173. And if the Defendant in this Action do juſtify: the Act complainel 
of upon the Day on which it is alledged to have been done, it » 
not neceſſary to traverſe the Time either before or after; the Day being 


—_ 


228. To Ra” 
E 
1 Bulſt 138. 1 Freem. 246. 


Bro. Treſp.. 174. But if the Defendant in this Aior juſtify the Act complained of 
pl 213. upon any other Day than that on which it is alledg to have been done, K 
5 4375 neceſſary to traverſe the Time before, or the Time after, or both, as the 

1 Bulſt. 138. may require. N Ir 
Lutw.1452 - 175+ 


— 


)J OT en” * 

If the Juſtification be that the Defendant had a Licence to do the Sid. 294. 

Any Beta, of, the Time antecedent as well as that ſubſequent to the > Saund. 
Time of the Licence muſt be traverſed. . 


176. But if the Juſtification be under a Releaſe, it is ſufficient to traverſe Hob. ro4. 


the Time ſubſequent to the Releaſe ; for by the Releaſe all bo e an- —＋ Eliz 


dent thereto are diſcharged. 5 a 
"Of If che Defendant juſtify under a Feoffment, it is only neceſſary Hob, 104. 
to traverſe the Time antecedent to the Feoffment ; for it ſhall be in- Cart. 207. 
tended, unleſs the contrary be ſhewn, that the Freehold continued in 
_ It is laid down in one Caſe, that the Want of 2 8 the Time, IVent.184. 
either before or after the Day upon which the Act complained of is juſti- A, 
hed, is not cured by an Averment that it 1s the ſame Treſpaſs. W 
. ; 91 

2 Keb. 878. 

. 0 
179. But in divers other Caſes, ſome of which are ſubſequent to the 1 Bulltr, 


Caſe of Smith v. Butterfield, it is laid down, that the Want af doing this 1 8 


is cured-by an Averment that it,is the ſame Treſpaſs. "= Car, 


2 Jon. 146. f 
3 Lev. 277. 
Lutw. 1457. 


N 


180. And it is in one of the ſubſequent Caſes laid down, that if the N 
Defendant in an Action of Treſpaſs, who juſtifies the Act complained of, rea —4 
do, after averring that it is the ſame Treſpaſs, add a Traverſe of the „ Ward. 

Time, either before or after the Day juſtified upon, the Plea is bad upon Hil. 9 W.3. 
a ſpecial Demurrer. 


3. Both the General Iſſue and a Special Plea, 


' 181. The Manner of- pleading a ſingle Plea in an Aon of Treſpaſs, Co, rnr. 
e where the Defendant intends to juſtify the Whole Act complained of, ex- 644, 647. 
cept the Force — Arms, is to plead Not guilty as to the Force and Raſt. Ent. 


e Arms, and to juſtify as to the Reſidue. | 60g, 606. 

d 182, It has indeed been holden in one Caſe, that, if the Defendant in 18, und. 83. 
Ie an Action of  'Treſpaſs juſtify all the Reſidue of the Treſpaſs. charged, it is Law v. 

. not neceſſary to give an Anſwer as to the Force and Arms. King. 


183, The Determination in this Cafe was probably founded upon a 
Suppoſition, that the Words Vi et Armis are Words of Form. 


b. 184. But the better Opinion is, as has been already obſerved, that theſe Ante, p. 

ie Words are Words of Subſtance. 191. 

Us i85. And if they are Words of Subſtance, it ſeems neceſſary to give an 

l Anſwer as to them. \ | x 

ng 186. If two Defendants in an Action of "Treſpaſs have different Matters Raſt. Entr. 

he of Juſtification as to the whole Act complained of, it is proper for both to 612. 

| join in pleading Not guilty as to the Force and Arms; and then for each 

by to plead ſeparately his 4 of Juſtification. | | | 


187. If two independent Acts are complained of in an Action of Treſ- Co. Par. 
paſs, the Defendant way juſtify as to one Act, and plead Not guilty as 651. 
ied tothe Force and Arms and the other. Raſt, Entr, 


ing 188. But if the Complaint be of Battery and falſe Impriſonment, it has — 439 
n holden, that theſe are not two ſuch independent Acts, as to admit Eveley w. 
of the Defendant's pleading Not Guilty as to the Force and Arms and the Sloley. 
Battery, and a Juſtification as to the Impriſonment: Becauſe in every falſe 1d. Raum. 
[mpriſonment there is an implied Battery. ; * 
t 


5 | 189. If 


j 456 
1.4. Raym. 189. If however it do in ſach Caſe appear from the Declaration, thy 
231. tze Battery is an independent Act, the Defendant may plead Not guiky u 
8 Oe to this and the Force and Arms, and juſtify as to the Impriſonment. 
. 3 Lev. 404. 190. If the Complaint, in an Action of Treſpaſs conſiſt of four cn. 
Patrick v. tirely independent Acts, the Defendant may plead Not guilty as to the 
Johnſon. Force and Arms and one of the Acts, and juſtify generally. as to the other 
| three Acts by the Words as to the Reſidue of the Treſpaſs, without env. 
merating them. | 11805 led 
Id. Raym. 191. And this is the ſafer Way of pleading ; for if the Defendant, in. 
231. ſtead of relying upon the Words as to the Reſidue of the |'reſpaſs, endez. 
Pont 7* 'voured to enumerate the other three Acts, and omit one of them, or au 
| Re hos: Circumſtance attending it, the Plea is bad. | 
Co. Ent. 192. If the Complaint in an Action of Treſpaſs, to which two are De. 
651. fendants, conſiſt of ſeveral independent Acts, one Defendant may plead 
Not guilty as to the Force and Arms and all the Reſidue of the Treſpaſ, 
except the Act as to hich he juſtifies; . and the other may plead Net 
guilty as to the Force and Arms and all the Reſidue of the Treſpaſs, er- 
cept the Act as to which he juſtihes. Fs 5 
Bro. Par. 193. The Defendant in an Action of Treſpaſs could not heretofore 
pl. 51. plead two Pleas, each of which went to the whole of the Treſpaſs a 
ledged. 1 | 
Wt By the 4 Ann. c. 16. it is enacted, © That it ſhall be lawful for 
« any Defendant in any Action in any Court of Record, with Leave of the 
« Court, to plead as many ſeveral Matters, as he ſhall think neceſſary fs 
& his Defence.“ | 


4. Of giving Colour. 


\ 


195. Colour is a feigned Matter pleaded by the Defendant in an Adin 
of Treſpaſs, from which the Vlaintiff ſeems to have a good Cauſe of Ati, 
| whereas he has in ruth only an Appearance or Colour of Cauſe. A 

roRep. 91. 196. The ſhewing of ſuch Matter by the Defendant is called givny 
Layficld's Colour. As the Deſign of giving Colour is to draw the Determination of 
| _ 1% ſome Matter from the Jury to the Court, it is neceſſary, that the Colour 

8 Rep. 5 given ſhould conſiſt of a Matter, which is not proper for the Detemim 
90. Lay- tion of a Jury. | 
r AQton of Treſpaſs Care (lauſun fri 2 
70. Ja. 122 197. If the ' Defendant in an Action of Treſpaſs Quare um 
55 Rep. 8g. * chat the Plaintiff claims the Cloſe, in which the Act complained d Lxc 
5 is charged to have been done, under Colour of a Deed of Feoffment . Pit 
which Nothing paſſed, this is good Colour: Becauſe nothing paſſes by 1 


Deed of Feoffment unleſs Poſſeſſion be delivered, and the Jury a 2 

proper Judges of what does amount to Delivery of Poſſeſſion. ? by 

Cro J. 122. 198. But if the Defendant in an Action of Treſpaſs for taking ea * 
Radford v. plead, that the Plaintiff claims the Goods under Colour of a Deed . 
Harbyn. Gift by which nothing paſſed, this is not good Colour: Becauſe, u ti were 
10 Rep. 89. Property in Goods veſts by a Deed of Gift without further Ceremony, de 7 
Defendant, by admitting the Deed of Gift, admits the Property in te uſo 

Goods to be in the Plaintiff, In which Caſe, as there remains only 4 Aa 

| Queſtion of Fact to be tried, namely, whether there was a Deed of Gi that 
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the Matter is proper for the Determination of the Jury. 
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VV 209 
199. If the Matter pleaded in an Action of Treſpaſs do entirely take 10 Rep. 90. 
away the Plaintiff's Right of Action, it is not neceſlary for the Defendant 2 » 
to give Colour: Becauſe tha Queſtion in ſuch Caſe can only be, whether Dot Ty. 
the Matter pleaded did in Fact exiſt, which is proper for the Determinatio/n 

the ſury. | | 
3 Defendant in an Action of Treſpaſs Puare Clauſum fregit, 2 Roll. Rep. 
aſter deriving Title to himſelf under divers Conveyances, plead, that the 14. 
Plaintiff claims under Colour of a Deed from the laſt Conveyer by which 2 N 
nothing paſſed, this is not good Colour; for he ought to have given Co- af 
lour under the Perſon who firſt conveyed. | | 

201, If the Defendant in an Action of Treſpaſs Quare Clauſum ſregit Ibid. 
plead, that the Plaintiff claims under Colour of a Feoffment by which 
nothing paſſed, this is not good Colour; becauſe a Feoffment implies a 
Delivery of the Poſſeſſion : But if he plead, that the Plaintiff claims un- 
der Colour of a Deed of Feoffment by which nothing paſſed, this is good 
Colour: Beeauſe there may not have been a Delivery of Poſſeſſion, and 
nothing does paſs under a Deed of Feoffment, unleſs Poſſeſſion be 
delivered. 

202. If the Defendant juſtify the ſeizing of Goods, for the rang of 10 Rep. go. 
which an Action of Treſpaſs is brought, as a Wreck, it is not neceſſary L eyfield's 
for him to give Colour; it not being material whoſe the Goods were be- Caſe. 
fore. | 
203. If an Action of Treſpaſs be brought for the Taking of Corn ſet 10 Rep gr, 
out for Tithe, it is not neceſlary for the Defendant to give Colour; it Leyfield's 
being not material whoſe the Corn was before it was ſet out for l ithe. aſe. 

204. It has been holden, that if the Defendant in an Action of Treſpaſs 3Leon. 267. 
have omitted to give Colour, the Plaintiff can only take advantage of the Taylor v. 
N by a ſpecial Demurrer; the giving of Colour being a Matter of * 

Orm. N 5 


\ 


4- Of the Replication. 


1. In the General. 


205. If the Defendant in an Action of Treſpaſs plead any Matter in 
Excuſe or Juſtification, the Plaintiff muſt not only Reply De injuria ſua 
propria, but he muſt alſo traverſe the Matter ſpecially pleaded; other- 
wiſe no Iſſue can be joined; inaſmuch as the Words De injuria ſua 
re do not amount to an expreſs Negative of the Matter ſpecially 

p . 

206. In ſome Caſes, it is ſufficient for the Plaintiff in an Action of Treſ- 
paſs to traverſe the Matter ſpecially pleaded by the general Traverſe, which 

s abſque' tali Cauſa ; in others, the Matter ſpecially pleaded muſt be tra- 
rerſed ſpecially. 

207, If the Defendant in an Action of "Treſpaſs plead Matter in Ex- g Rep. 67. 
eule, the general Traverſe is ſufficient ; becauſe, as no Right of doing the Crogate's 
AR complained of is inſiſted upon, it is ſufficient for the Plaintiff to deny, Caſe. | 
that the Defendant had ſuch Excuſe. ; DoQr, Pl. 


Its. 
Finch 395. 12 Mod. 581. 


208, If the Defendant in an Action of Treſpaſs plead Son Aſſault 8 Rep. 67. 
Demeſne, the general Traverſe is ſufficient ; Becauſe the Matter pleaded ©r98ate's 
imounts only to an Excuſe, Dog, Pl 


115. 


209. If 


* 


. %% M nl Oe Ed 
Bre. De ſon 209. If the Defendant in an Action of Treſpaſs plead Matter of Record 22 
Tort pL18. in Juſtification, this, provided it be material, muſt be ſpecially traverſed; the ! 
1 it not being proper, that a Queſtion ariſing upon Matter of Record ſnoud Coui 
5 Rep. 65. be determined by the Jury. N 
12 Mod. ob $a. 
$81. | HEME e | 485 
'8 Rep 67. 210. And for the ſame Reaſon, if the Matter pleaded by the Defendan 
Crogate's in this Action in Juſtification, do as to Part conſiſt of Matter of Recor, 
Caſe.  * there muſt be a ſpecial Traverſe, notwithſtanding it do as to other Part con. 
fiſt of Matter in Pats. | 
2Leon. 1. 211. But if the Defendant in this Action alledge Matter of Recon, 22 
| 2 „ meerly by Way of Inducement to another Matter ſpecially pleaded, it i appes 
5/5 Mod. not neceſſary to traverſe the Matter of Record ſpecially. | | 


581, 583. 


8 Rep. 67. 212. If the Defendant in an Action of Treſpaſs juſtify under the Pro. EY 

Crogate's ceſs of a Court of Admiralty, or of any other Court which is not a Coun 12 
| Caſe. of Record, the general Traverſe is ſufficient. | under 

Salk. 648. 213. If the Defendant in an Action of Treſpaſs juſtify under a Right hon 

12 Mod. given by the Common Law to all Perſons, the general Traverſe is ſuth- 

582, 583. cient 84 

Finch Law, ient. 0 : 

398. Co. Entr. 643. 


Finch Law, 214. But if the Defendant in this Action juſtify under a Right of Con- ain 

mon, or a Right of Way, the general 'Traverſe is not ſufficient : For, u 22 

8 Lew: ed the Defendant does in ſuch Caſe infilt upon a Right peculiar to himſcd, WAW"""" 
12 Mod. this mult be' traverſed ſpecially. . 52 


Freel 

22 
Plea | 
he t1 


215. If the Defendant in an Action of Treſpaſs juſtify the arreſting f 
a Man for a Breach of the Peace, as being a Conitable, the general I 
Wynn. verſe is ſufficient ; becauſe the Juſtification is under an Authority given bj 
Fioch Law, the Common Law to all Conſtables. 
= be fon 216. But if the Defendant in this Action juſtify the arreſting of a Ma 
Tort, pl.x4. under a Writ or Warrant to him directed, the general Traverſe is nd 
pl. 53. ſufficient: But the Authority, it being to the Defendant in particular, mul is Fi 
Finch Law, be ſpecially traverſed. 
395- e 23 
12 Mod. | "$19 
1 217. If the Defendant in an Action of Treſpaſs juſtify under a Rigit 
643. given by a publie Statute to all Perſons, the general Traverſe is ſufic 
Salk. 628. ent. F Wy 
12 Mod. he 
582. ; ; 
Finch Law, 218. If the Defendant in an Action of Treſpaſs juſtify under a Licenct 
396. from the Plaintiff, the general 'Traverſe is not ſufficient : But the Lacenct 
8 Rep. 67. it being to the Defendant in particular, mult be ſpecially traverſed. 23 
| 219. The general Rule of Law is, that a Traverſe ought not to be mul Ip 
tifarious, but to be confined to one material Point. | | 
7. But this Rule does not extend to the general Traverſe in an AG WE.- 
of Treſpaſs. . 
8 Rep. 67. 22 Ag . if the Matter pleaded by the Defendant in this Action in Jo 
Crogate's tification conſiſt of divers Parts, each of which would, if it had ſtood 
_ Cale, ' fingle, have been traverſable by the general Traverſe, all theſe ma) be ch 
2 Leon. BI. traverſed by the general Traverſe; becauſe all may be put in | 
2 thereby. 
DE 222. If the Plaintiff in an Action of Treſpaſs traverſe the Matter ple. ul 
Salk. vo ed by the Defendant by a ſpecial Traverſe, the Traverſe muſt conclude riß ny 
— „ an Axverment. | 10 
Co. Entr. EIS 22% 
$49. | 


ht 
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, f | * e * * 
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223. But if the Plaintiff in this Action traverſe the Matter pleaded by Salk. 4. 
the Defendant* by the general Iraverſe, the Concluſion mult be to the ITO 


Country. Co Entr. 
f 0 651. 

224. If the Plaintiff in an Action of Treſpaſs declare upon a Poſſeſſion, 
and the Defendant juſtify under a Title, it is ſufficient for the Plaintiff to = mu. 
traverſe the Title ſet out by the Defendant, without ſhewing a Title in him- monk goo 
ſaf; for, if the Defendant have no Title, the Plaintiff ought to recover 288. 


upon his Poſſeſſion. N ' Poph. T. 


Forſ C. L. 378. 

225. But if the Defendant in this. Action . under a Title, and it Poph. 1, 2. 
appear from the Record, that he was in Poſſeſſion before the Plaintiff cam nue Ge 
into Poſſeſſion, the Plaintiff muſt ſhew a Title in himſelf, as well as tra- Ret. 
rerſe that ſet out by the Defendant ; otherwiſe, although a Verdict ſhould 
be found for the Plaintiff, there is no Ground for the Court to give Judg- 
ment for him. ; | X | 

226, If the Defendant in an Action of Treſpaſs plead a Seiſin in J. S. Cro. Eli. 30. 
under whom he claims, the Plaintiff cannot reply a Seiſin in J. N. under Herringe. 
whom he claims, without traverſing the Seiſin alledged by the Defendant : 1 
Becauſe the two Titles are inconſiſtent. Locks : 43 . 

227. But if a Title, which is different from that ſet out by the Defend- 8 
ant in this Action, but not inconſiſtent there with, be inſiſted upon by the 

laintiff, it is not neceſſary for him to traverſe the Defendant's Title. 

228. If a Leaſe for Years, the Date of which is antecedent to the Com- Dyer 171. 
wencement of the Defendant's Title, be replied by the Plaintiff in an- Ac- 1 Jon. 352. 
on of Treſpaſs Quare Clauſum fregit to a Plea of Freehold, it is not ne- Cra. Car. 
efary to traverſe, that the Cloſe. in which the Treſpaſs is charged is the Hy" 
Freehold of the Defendant : Becauſe the two Titles are not inconſiſtent. 

229. But if ſuch Leaſe be replied by the Plaintiff in this Action to a 1 Jon. 362. 
Plea of Feoffment, the Title of the Defendant muſt be traverſed ; Becauſe Keyv. Coke. 
he two Titles are inconſiſtent, Dyer 171 

230, It ſeems to have been doubted formerly, whether there muſt not Cro Ja. 594 
lways be a new Aſſignment, where the Plaintiff in an, Action of Treſpaſs Richman 9e 
Puare Clauſum fregit has not given a Name to his Cloſe, and the De- Cx. 


endant has pleaded, that the Cloſe in which the Treſpaſs is charged is oY 18, 
us Freehold; | Mc; 


1 Term, ” 

231. But it has been ſince holden, that the Plaintiff in this Action has 8 
n ſuch Caſe an Election, either to make a new Aſſignment, or to reply Hulller . 
at the Cloſe in which the Treſpaſs is charged is his Freehold, with a Tra- Raines. 

ctle of its being the Frechold of the Defendant. | Irin. W. 3. 
232. But if the Plaintiff do in ſuch Caſe reply, that the Cloſe in which Iutw. 1399. 
be Treſpaſs is charged is his Freehold, he muſt conclude to the Country: Huſtler ©. 
* although the Matter pleaded by the Defendant be not expreſsly denied Raines, 

7 the Replication, yet it contai::s Matter ſo ſufficiently negative of the laſt. 126. 
latter pleadea by the Defendant, that an Iſſue may be taken upon it. 

233- If the Defendant in an Action of Treſpaſs jullify under the Pro- Ld:Raym. 
fly of an inferior Court, the Plaiutiff cannot reply, that the Cauſe of 23% 

ton did not ariſe within the Juriſdiction of the Court; for, as the Ju- Aruſcot v. 
ion was not pleaded to, he ſhall not be received to ſay, that the CORE 
auſe of Action did not ariſe therein. e544 
234 If che Defendant in this Action juſtify an Arreſt under a ſufficient Ld. Rayms 
arrant, the Plaintiff cannot reply that the Arreſt was not made under 466, 466. 
ich Warrant ; but he ought to traverſe the Defendant's having bad ſuch 3 
0 rant at the Tine of the Arret : For although the Defendant did de- 4 w 
* at the Time of the Arrc#, that he arreſted the Vlaintiff under an 

"cient Warrant; yet if he had at that Time a ſufficient Warrant, he 


in eaſe an Action be brought againſt him for the Arreit, juſtify un- 
* the latter. a | 


Vor. V. P 


\ 


235. If 


* * 4 A . 
E * — 
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„ *. called A. in the Pariſh of B. the Plaintiff cannot in his Replication traverſe 
pl. the growing of the Corn in this Cloſe ; for, if it grew any where within 
the Pariſh of B. the Perſon intitled to the Tithe of Corn in that Pariſh had 
2 Right to take it: But the Plaintiff may traverſe the growing of the Con 
in the Pariſh of B. CC 25 
236. If the Defendant in an Action of Treſpaſs Quare Clauſum reg 
plead, that being the Servant of J. S. he by the Command of J. S. put 
Bealt the Property of J. S. who had a Right of Common there, into the 
Cloſe in which the [Treſpaſs is charged, the Flaintiff may reply, that he put 
in-a Beail of his own, without traverſing the having put in the Beaſt of 7 
. for the Defendaut may have put in a Beaſt, of his own as well as one df 
J. S. But the Defendant may in his Rejoinder traverſe the having put in 
a Beaſt of his own. __ _ FFC 
Sty. 357. 277. If the Defendant in an Action of Treſpaſs plead, that his Beal 
3 went into the Plaintiff's Cloſe through a Fence belonging to the - Plaintiff, 
ares, which was out of Repair, the Plaintiff may reply, that it went through 
another Fence, without ſaying what Fence or traverling its having gone 
through his Fence: For, if the Beaſt did not go through, the Plaintiff 
Pence, it is quite immaterial what Fence it did go through. 
4 Lev. 135. 238, If the Defendant in an Action of Treſpaſs, who had a Licence in 
Bridgwater Law to do the Act complained of, juſtify under the Command of another, 
v. Bethe way the Plaintiff cannot traverſe the Command in his Replication; becauſe the 
Pleaging therebf was not neceſſar y. N 
Bro, De ſon 239, It has been holden, that if the Defendant in an Action of Treſpal, 
Tort, p:13- Quare Clayſum fregit jullify the entering into the Cloſe in which the Tich 
pals is charged by the Command of J. S. in whom the. Freehold is alledy- 
5 ed to be, the Plaintiff is not obliged to traverſe in his Replication, that 
the Cloſe is the Freehold of J. S. or to ſhew a Title in himſelf; It being 
ſufficient to traverſe the Command. EE | . 
Salk 10: 240. But it is laid down in other Books, that it is in ſuch Caſe neceſ- 
6 Rep. 24. ſary for the Plaintiff to traverſe in his Replication that the Cloſe is the 
Poar. Pl. Freehold of J. S. for that the Command is not traverſable. 


2 : 
ae, 10% 241. Andi it is in one of theſe Books laid down, that a Traverſe of the 
Trevillian Command in ſuch Caſe would be an Ad niſſion that the Cloſe is the Fre 
v. Pine, hold of J. S. and conſequently it would take away the Plaintiff's Right 
1 of Action: Becauſe the Injury would then have been done to J. S. and 
not to the Plaintiff. 1 | | 
Salk. 207. 242. If the Defendant in an Action of Treſpaſs Quare Clauſum fg 
Trevillian juſtify the diſtraining of a Beaſt Damage-feaſant by the Command of J.. 
* in whom a Right of diſtraining is alledged to be, the Plaintiff may ti. 
ale verſe the Command in his Replication; for, although it be thereby , 
21. mitted that J. F. had a Right to diſttain, the Defendant, unleſs be had 
Ld. Raym. the Command of J. S. to diſtrain, has done an Injury to the Flaintiff, 

309. | | | 0 

Cr.Eliz. 14. 243. It is laid down, that if the Defendant in an Action of Treſpb 
TheEarl of juſtify as Bailiff of 1 F. it is not nccellary for the Plaintiff to traveric i 

uf ) 


— pin having ated as Bailiff of F- F. 


I Roll. Rep. 46. 5 Burr 2830. Doug. 455. e | 

I Leon. 50+ 244. But it is in other Books laid down, that the having acted as 511 
8 of J. S. mult in ſuch Cafe be traverled. oh 

216. | 

3 Lev.\20. | | . 


3 Lev. 20. 245. It the Defendant in an Action of 'Treſpaſs juſtify the diſtraining oi? 

Dobſon . Beaſt Damage · feaſant as Bailiff of J. §. the Plaintiff cannot reply, that le 

e | 2 (us 04435 de 
all 107 3 8 


)))) T 
Defendant diſtrained the Beaſt withouy the Command of J. S. Becauſe, as 5 


every Bailiff has a general Authority to diſtrain, the Command of J. S. was 
not neceſſary to enable the Defendant to diſtrain. . | 


2. Of making a new Aſſignment. | 


246. A new Aſſignment in an Action of Treſpaſs is an Aſcertainment by 
the Plaintiff, in his Replication, of the Place where, or the Time when, 
the Treſpaſs charged in his Declaration was committed. | 
Clauſam fregit charge a Treſpaſs in a Cloſe in the Pariſh of B. and the De- Helvis v. 
| fendant juſtify doing the Act complained of in a Cloſe in the Pariſh of B. Lamb. 


* 
9 * 


tion make a new Aſſignment. | e 
248. And it is neceſſary for the Plaintiff ſo to do; otherwiſe, if it be Salk 453. 


proved at the Trial, that there is a Cloſe in the Pariſh of B. which is the Helvis v. . 


Lamb. 


Freehold of the Defendant, there muſt be a Verdict for him: Becauſe the 610d. 119. 


Plaintiff has not aſcertained his Cloſe by Name. 
249. But if, in an Action of Treſpaſs Quare Clauſum fregit, a Treſpaſs Dyer 23. 
be charged in a Cloſe in the Pariſh of B. belonging to the Plaintiff; aud Anon. 
the Defendant juſtify the doing of the Act complained of in a Cloſe con- 
taining ſix Acres in the Pariſh of B. which is his Freehold ; and the Plain- 
tif reply, that the Cloſe in which the Treſpaſs is charged containing - ix 
Acres in the Pariſh of B. is hig Freehold ; and it appear in Evidence that” 
the Plaintiff has a Cloſe: containing fix Acres in the Pariſh of B. and the 
Defendant another Cloſe containing ſix Acres in that Pariſh, there mult be 
a Verdict for the Plaintiff; becauſe, as the Defendant has not given a 
Name to his Cloſe, it was not neceſſary for the Plaintiff to aſcertain his Cloſe 
by Name: inaſmuch as the Plea of the Defendant ſhall be intended to relate 
tathe Cloſe of the Plaintiff. 5 
250. It has been doubted whether the Plaintiff can make a new Aſſign- 1 Freem. 
ment as to the Place in an Action of Treſpaſs, except it be an Action of 238 
Treſpaſs Quare Clauſum fregit. 5 We 
254, But it ſeems to be the better Opinion, that the making of a new Oro. Ja. 141. 
Aſiigument is not confined to this Action. RN, A. he 


238, 246. 6 Mod. 1 a0. 


252. It is indeed true, that the Plaintiff cannot make a new Aſſignment 
: @ kt Place in an Action of 'Treſpaſs, which is brought ſor a tranſitory 
reſpaſs, 
253- But it is likewiſe true, that it is never neceſſary to make a new Carth. 176. 
Alignment as to the Place where the Treſpaſs is tranfitory ; becauſe the Alſtone » 
eis never material in ſuch Treſpaſs Hutchinſon, 
254. But if an Action of Treſpaſs be brought for taking Goods, and the Cro, Ja. 141. 
fendant juſtify the taking of them Damage-feaſant in a Hlace named in Bate. ». 


16 b's P lea, the Plaintiff may by a new Afligument charge, that they were SP 

bu taxen in a Place different from that in which the Defendant has juſtified ; 1 4 2 r 
for the Treſpaſs, which is in its Nature tranſitory, is by this Plea made oY . 
local, and conſcquently the Place becomes material. 3 Wils. 20. 


1 Term Rep. 479. 


255. As only Damages can be recovered in an Action of Treſpaſs, a new Winch 65. 
Zument as to the | lace is good, notwithſtanding the Treſpaſs is charged A . 


to have been committed upon a larger Quantity of Land than is mentioned ba ang? | 
in the Declaration. f \ 


247. If the Plaintiff, in his Declaration in an Action of Treſpaſs Quare Salk. 4 ; 


named in his Plea, which is his Freehold, the Plaintiff may in his R eplica...M dg. 


256 If by the Defendant's Plea in an Action of Treſpaſs the Time. be . 
nude material, the Plaintiff may make a new Aſſigument as to this. 
; | | O'S „ If 


— 


- 


w 


S1S:: | ) 8 
SWod. 112. 257. If the Defendant in an Action of Treſpaſs. plead ſon 4/ault De 
Elwis ». meſne at one Hour of the Day, upon which an Aſſault. and Battery are 
Lombe. Charged, the Plaintiff may by a new Aſignment charge another Aſauk 

> and Battery at another Hour of the ſame Day. | 

wid. 258. And if the Plaintiff do not in this Caſe make a new Aſſignment, 
5 there muſt be a Verdict for the Defendant, provided he prove that the 
Plaiatiff did make an Aſſault upon him at any Time of the Day mentioned 


in the Declaration, although the Defendant did make an Aſſault upon the 
' Plaintiff at another Time of the ſame Day. 


Latw, | 259. If the Plaintiff in an Action of I reſpaſe-make a new Aſſignment, 
Igor. either as to the lime or Place, he muſt conclude with an Averment, 
Huſtler v. 3 

Haines. 


Ante, p. 306. 260. The Certainty, which is required in the Declaration in an Action 

oOf Treſpaſs, has been already ſhewn. | 

Dyer 264, 261. It is ſufficient to ſay in this Place, that as the Replication in this 
Anon. Action is, ſo far as it contains a new Aſſignment, a new Declaration, the 
ſame Certainty is required, as to that Part of the Replication, which con- 

| tains a new Aſſignment as is required in the Declaration. 

Moor 540 262. As the. Replication in an Action of Treſpaſs is, ſo far as it contains 

. a new Aſſignment, a new Declaration, the Defendant may in his · Rejonder 

ey Treſp. plead new Matter in Juſtification. 4 | 

pl. 3. pl. 1 68. | 


Oro. Eliz. 263. But the Defendant can only plead new Matter in his Rejoinder, u 

813. to ſo much of the Replication as contains a new Aſſigument; for if any 

. oh pen Part of his Plea be traverſed in the Replication, the Defendant cannot u 
4 v. - | 


SS to this plead new Matter, but muſt ſtand by what he had before pleaded. 
2 TermRep. 172, 576, 


e. Trlp. 264. The Defendant in an Action of Treſpaſs cannot in his Rejoinde 
z pl-3 — 68. aver, that the Place or Time, rag aſſigned in the Replication, is the 
. oy 54 ſame that is mentioned in the Plea ; for he all not be received to ſay, that 
either of theſe is the ſame, when the Plaintiti has by making a new Aſſign 
$ ment averred that it is different. L | 

< 


Bro, Treſp. 265. Nor is it neceſſary for the Defendant to do this: The Plaintif 


8 being eſtopped, by having made a new Aſſignment, from giving Evidence 


on - 355,493, Of the Commiſſion of a "Treſpaſs in the Place or at the Time mentioned i 
1 Verm. the Plea. | 


y Rep. 479- 


% / 


— 


* - 


= Df the Evidence in an Attion of Treſpaſs. 


CN ki JF the Time be not materialin an Gion of Treſpaſs, Evidence my 
be 


5 Mod.286., - iven of a Treſpaſs committed at any Time before the bringing 
Stra. 1035- of the Action, although it were committed after the Time mentioned in 
ONE the Declaration. . \ | 


— 2. If che Treſpaſs charged in an Action of Treſpaſs be not laid wih! 


Powell. Continuando, the Plaintiff can only give Evidence of one Treſpaſs. 
Salk. 639- Ld. Raym. 240. | _ | 


| Skin. 641. z. Although the Treſpaſs agg +: in an Action of Treſpaſs be laid with 
Wilſon v. Cominuando for the whole Time, from the Day on which the firlt Treips 
"Powell | is charged in the Declaration until a ſubſequent Day therein mentioned, 


= : \ \ * 
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not neceſſary for the Plaintiff to prove a» Continuance of the 'Trefpaſs for 
the whole Time. © | 1 N It 
4. If the Declaration in an Action of Treſpaſs charge a Treſpaſs with a Str. 1095. 
Continuands to a Time ſubſequent to the bringing of the Action, Evidence oy wo 
may be given of a Continuance to the Time of bringing the Action; becauſe 4 Mot 5 
the Plaintiff may recoyer for the Continuance to this Lime. 5 . 
5. If the Plaintiff in an Action of Treſpaſs Quare Clanſum ' fregit have _ 288. 
{ct out a Title, in a Caſe wherein it was not neceſſary ſo to do, it is not . — 
neceſſary to prove the Title. * | 'F . 
6. Every Abuttal of the Cloſe in which the Treſpaſs is charged, which 2 Roll. abr. 
is ſet out in the Declaration in an Action of Treſpaſs. Quare  Clauſum fregit, 677. 
. muſt be proved with ſome Degree of ExaGneſs. : Dyer 161. 
7. If the Treſpaſs charged in this Action be alledged in a Cloſe abutting 2 Roll. Abr. 
towards the South upon a Windmill in the Occupation of J. S. it mutt not 677. - 
on} be proved, that the Cloſe did abut towards the South upon à Wind- Nowell x. 
mill, 
of 7. 


but that the Windmill upon which it did abut was in the Occupation ande. 
. 

8. But it is not neceſſary, that an Abuttal ſhould be proved preciſcly 
as it is ſet out in the Declaration in an Action of Treſpaſs Quare Clauſum \ 
regit, 
f 4 If the Treſpaſs charged in this Action be alledged in a Cloſe abut- 2 Roll, Abr. 
ling towards the South upon a Windmill, it is ſufficient to prove, that 688. 
there is a Windmill towards the South of the Cloſe, although it do likewiſe "4 wy 
come out in Evidence, that there is a Highway between the Cloſe and the | 
Windmill. , i | 
10. If the Treſpaſs charged in this Action be alledged in a Cloſe 3 Roll-Abr. 
abutting upon a Cloſe called 4. towards the Eaſt; and it be proved, that Miltma 5 
the Situation of the Cloſe called A. is towards the North of the Cloſe in Dean. a 
which the Treſpaſs is charged; yet if it be likewiſe proved, that it is a 
Point or two towards the Eaſt thereof, this is ſufficient Proof of the 
Abuttal. | Th | Wt 
11. It is ſaid by Holt, Ch. J. That if the Yenue in an Action of Treſpaſe Salk. 452. 
Nuare 2 fregit be laid in the Pariſh of Needham; it is not ſufficient for 
the Plaintiff to prove a Treſpaſs in the Pariſh of Needbam Market. | 

12. If the Declaration in an Action of Treſpaſs charge the taking of , Roll. Abr. 
a Stack of Corn, and the Plaintiff only prove the taking of eight Comb 684. pl. 6. 
of Corn out of the Stack, he is intitled to recover for ſo much. | | 

13. But if an Action of Treſpaſs be brought for cutting down Trees, Dyer26,25 
and the Plaintiff only prove a Lopping of the Trees, he is not entitled to | 
recover, A e { a 
14. And it is ſaid that the Plaintiff in this Action cannot recover, if it 2 Roll. Abr. 
appear in Evidence that the Trees were ſtubbed. 720. 
15. If an Action of Treſpaſs be brought for the Meſne Profits of Pre- 1 Sid. 239. 
miſſes, which have been recovered in an Action of Eje&ment, it is ſufficient, *Barn. 367. 
whether the Action be brought in the Name of the nominal Plaintiffy or of | 
the Leſſor of the Plaintiff, to prove the Value of the Premiſſes ; for the 
Defendant cannot in either Caſe controyert the Title of the Plaintiff, 
16. If after Judgment by Default againſt the caſual Ejector an Action aBaro.367 
of Treſpaſs for the Meſne Profits be brought by the Leſſor of the Plaintiff, Stan. 
in the Name of the nominal Plaintiff ia the Action of Ejectment, henoughe . 
ra.” recover, unleſs he prove an actual Poſſeſſion of the Fremiſſes in Coſtus, 


17. An Action of Treſpaſs for the Meſne Profits was brought by the MS. Rep, 
Leſſor of the Plaintiff, in the, Name of the nominal Plaintiff in the Action ee EE 
. % . | 1 


N 5 Mich. 31. 
] | 1 c G. 2. iu B. R. 
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pk Ejectment, after Judgment by Default -agaioſt the caſual Ejefor, Ay 


MS. Rep. 


ro. Eliz. 19. If the Defendant in ap Action of Treſpaſs Quare Clauſum frgi 
493 juſtify in a Cloſe by Name, the Plaintiff, if he make a New Aſſignment, 
3 cannot give Evidence of a Treſpaſs in the C'oſe juſtified in; for by making 


* 20. It is in the general true, that the Plaintiff in an Action of Treſpaß 
1ppora. » 0 
Baſſet. D 
Cro. Ja. 5 34. 


1 Sid 225. AK But where an Injury ariſes ex turpi Cauſa, as from debauching 1 


% ‚ > i 5” aA 98% 


the Trial of the Cauſe the Plaintiff proved the judgment, the Writ of 
Poſſeſſion and the Retwn of Poſſeſſion. delivered thereupon, the Occupation 
of the Premiſſes by the Defendant and the Value thereof. It was infilted, 
that, as the Judgment was agaiuſt the caſual Ejector, and not apaiaf 
the Tenant in Poſſeſſion, all this did not ſufficiently prove an actual Pol. 


. * ſeſſion in the Leſſor of the Plaintiff: But Lord Mansfield, Ch. J. before 


whom the Caufe was tried, was of Opinion that it did; and all the Judge, 
upon the Caſe being referred to them, - concurred with him in Opinion, 
Phe Opinion of the Judges, which was delivered by Lord Mansfield, wa 
. to this Effect. Although the Names of fictitious i/arties are made dle of 
in an Action of Ejectment, the Leſſor of the Plaintiff and the Tenant 

| in Poſſeſſion are to be conſidered as the real Farties; and if ſo, the Leſſot 
of the Flaintiff does as well obtain an actual Poſſeſſion, by the Delivery of - 
Poſſeſſion under a Writ of Poſſeſſion, when the Judgment is by Default 

_ [againſt the calual Ejector, as when it is upon a Verdict againſt the Tenant 


in i offecſfion. | 


Years ago built a Summer-Houſe thereupon : But that the Occupiers of 
a Houſe in which the Dc*endant dwelt had from Time to Time, for 
fifty Years pait, nailed Fruit-Trees to the Wall; and the Quell on was, 
if this was Evidence of fuch a Poſſeſſion of the Wall in the Defendant 

as did oult the Plaintiff of his Poſſeſſion, and conſequently take away 

his Right of Action againſt the Defendant for having nailed Fruit- Tres 
thereto. It was holden not to be ſo. And by Pratt, Ch J. — he long 
Enjoyment would perhaps have been Evidence of -a Licence to. nal 
Fruit- Prees to the Wall, in Caſe a Licence had been pleaded ; But if this 
ſhould be allowed, to be Evidence of Poſſeſſion of the Wall in the Defen- 


dant ſufficient to ouſt the Plaintiff of his Poſſeſſion, it would tend to into- 


duce Confuſion of Property; it being the Practice in all Places, for 
Perſons to nail Fruit-Trees to the Walls of their Neighbours, The Caſe 
winch: has been cited, wherein it was holden that J. S. had the Poſſeſſon 
of a Mine, although it was under Ground in the Poſſeſſion of J. N. is nut 
like the preſent Caſe. In that Caſe J. S. was in the actual Poſſeſſion of 
the Mine, and the only is gt was, whether as his Foſſeſſion had bee 
obtained by beginning to dig in Ground in his own Poſſeſſion, and after 
wards digging ſecretly under Ground in the Foſſeſſion of J. N. it were e 
rightful one: But in the preſent Caſe the Defendant never was in the 
Poſſeſſion of the Wall; for the Plaintiff has all along been in the Poſſeſſion 
thereof, and did not many Years ago build a Summer-Houſe thereupgn. 


a new Aſſignment he has waved the Right of doing this. 


cannot give Evidence of any Injury, which is not expreſsly charged in the 
N ng 43 e 


Sippora Daughter of the Plaintiff, the Law, for the Sake of preſerving the Chaltit 
Buflet-. of che Record, does allow this to be given in Evidence in an Action d 
Cro.Ja534- Treſpaſs under the general Words and other Wrongs, 


22. i 


% * * 


18. In a Caſe reſerved in an Action of Treſpaſs it was ſtated, that the 


mo Property in a certain Wall was in the Elaintiff, and that he had pot many 


Irin. 38. 3. 
in C. B. 


% PP: A: SS: 08} 

22. If an Injury for which an Action of Treſpaſs does lie be charged in 
the Declaration, the Plaintiff may after proving this give Evidence of any 
Cireumſtance charged in the Declaration, Which attended the Injury, in 
Aggravation of Damages; eg an Action of Preſpaſs could not be c 
maintained on the Account of that Circumſtance alone. 

23. The Declaration in an Action of Treſpaſs charged the breaking and Salk. 642. 
entering of the Plaintiff's Houſe, and the beating 'of his Children; and Obes 
there was a general Verdict for him with intire Damages. On a Motion b 
in Arreſt of Judgment it was inſiſted, that the Plaintiff could not recover ' 
for the beating of his Children; becauſe it is not alledged, that he had 
received any ſpecial Damage from thence. It was holden that the Plaintiff 
ought to have Judgment. And by the Court — This Action is brought for E 
breaking and entering the Houſe, and what is further alledged is only to - 
new the Enormity of the Treſpaſs. The Plaintiff cannot recover any Da- 
mages in this Action for the Loſs of his Children's Service, nor could he 
give this in Evidence; becauſe he may bring another Action for that Injury: 

But he had a Right to give the beating of the Children'in Evidence in the / 
preſent Action, it being a Circumſtance which attended the breaking an 
entering of his Houſe, in order to aggravate the Damages. a | 

24. The Plaintiff in an Action of 'Freſpaſs declared, that the Defendant Str. 6r. 
broke and entered his Houſe, and made an aſſault upon nis Wife. A ge- Dr. 
eral Verdict being found for the Plaintiff with entire Damages it was inſiſt» Brookes. 
ed on a Motion in Arreſt of Judgment, that the Plaintiff although he has * 
not entitled himſelf thereto by laying a per quad ſervitium amifit, would by 
this Verdict recover a Satisfaction for the A ſſault upon his Wife, which he 
ought not to do: Becauſe, as the Wife has not joined in this ACtion, a 
Right of Action would ſurvive to her, and conſequently ſhe might, not- 
withſtanding the Recovery of the Huſband in the preſent, Action, hereafter ' 
bring another Action for the ſame Injury. The Rule for arreſting the 
Judgment was diſcharged. And by the Court— U he Plaintiff in an Action 
ef Treſpaſs may join that in his declaration, in order to aggravate the Da- 
mages, for which he cannot recover ſingly ; and for which another Perſon 
may maintain an Action. : 

25. In the latter Caſe the Authority of Newman v. Smith was expreſaly 
recognized, | "RF ; 

26. Every Thing, which amounts to a Denial of the Right of Action, 
may be given in Evidence by the Defendant in an Action of 'Freſpaſs upon 
the General Iſſue, | y 

27. A Leaſe for Years may be given in Evidence in an & ction of Treſ. Bro. Gen. 
pals Quare Clauſum fregit upon the General Iſſue: Becauſe this, which is ſl. pl. $2.4 
7 of the Poſſeſſion of the Plaintiff, amounts to a Denial of the Right 
0 jon. | * 3 

28. But a Leaſe at Will cannot in this Action be given in Evidence upon Ibid. 
the General Iſſue : Becauſe ſuch, Leaſe, which amounts only to a Licence, 
ought to have been pleaded.. n | 

29. Ar Action of Treſpaſs Quare Clauſum | fregit being brought for 1 Jon. 388, 
breaking the Cloſe and eating the Germins of the Plaintiff there growing, — — 
it appeared, that the Defendant claimed under a Leaſe for Vears, in which * * 
there was a Reſervation of the Prees; that ſome of the Trees: had been 
cut down; and that the Germins, for the cating of which, by the Defen= 
dant's Cattle the Action was brought, grew from the Roots thereof. It 
vas holden, that as the Defendant, who had a Right of depaſturing his * 

Cattle in the Cloſe, could not prevent their eating the Germins, the Right 
of eating them might be given in Evidence vpon the General Iſſue; becauſe 
i amounted to a Beal of the Right of Asa. 
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x Inſt. — 30. If an Action of . be brought for taking a perſonal Chat, 41. 
Bro. Gen. Il. the Defendant may upon the General Iſſue give in Evidenee a Gift thereuſ paſs e 
pl. 46. hy the Owner: Becauſe this, which amounts to a Denial of the Plaintift have | 
| Property, is a Denial of the Right of Action. | 42. 
gte r. 31. But the taking of a perſonal Chattel as a Deodand cannot be girq Actio 
Drier e in Evidence by the Defendant in this Action upon the General Iſſue; he. Genet 
Mils. cauſe as this does not amount to a Denial of the Plaintiff*s Property, it 43 
2 i ought'to have been pleaded, and then the Plaintiff would have had an Op. Good 
; portunity of giving an Anſwer thereto. 1 n tif; | 
Salk 4. 32. Ifone Tenant in common bring an Action of Treſpaſs Quare Claw Iſſue 
Hay wood v / m fregit againſt another, the latter may upon the General Iſſue give in recove 
Davies. Exidence that he is Venant in Common with the Plaintiff; for this amount tainin 
| to a Denial of the Right of Action. SUE 
wid. 33. But if one Tenant in Common bring this Action againſt a Stranger, 1 1 
8 the Stranger cannot give in Evidence upon the General Iſſue, that J. N. Debts 
who is not named in the Writ, is Tenant in common with the Plain'if; the / 
(Becauſe this ought to have been pleaded in Abatement. | Mitig 
1 ag. 283 34. It is in the general true, that the Defendant in an Action of Treſpaſy 45 
Salk. 287. cannot give any Matter in Evidence upon the General Iſſue, which amounts Conve 
12 Mod. 41a. to a juſtifieation or Excuſe of the Act complained of, or to a Diſcharge of the E 
| the I reſpaſs: Becauſe every ſuch Matter as it does not amount to a Denial Bar 0 
of the Right of Action, ought to have been pleaded, _ | by no 
Orb. Eli. 35. A Licence cannot be given in Evidence in this Action upon the Ge- havin 
24s. neral Iſſue; becauſe this ought to have been pleaded in Juitification. the C 
e Bro. Treſp. pl. 295. 2 Term Rep. 186. 52 ee 


1 +283 36. The Defendant in this Action cannot give in Evidence upon the 
Kew. 205. General Iſſue, that his Beaſt eſcaped into the Plaintiff's Cloſe, through the 
Fence of the Plaintiff which, was out of Repair: Becauſe this ought to 
have been pleaded in xcuſe. | | 
37. But the Defendant in an Action of Treſpaſs is jn divers Caſes enabled 
by Statutes to give the ſpecial Matter in Evidence upon the General Iffuc, 
not w ithſtanding it amounts to,a Juſtification, | 
38. By the 7 7a. 1. c. 5. it is enacted, * . That if an Action of Trel- 
« paſs be brought againſt any Juſtice of the Peace, Mayor or Bailiff of any 
« City or oven corporate, Headborough, Portreeve, Conſtable, ! ithing- 
« Man or Collector of any Subfidy, for any Thing by him done by Virtue 
« or Reaſon of his Office; or againſt any other Perſon, for. any Thing by 
him done in Aid or Aſſiſtance of or by the Commandment of either ui 
* theſe touching or concerning his Office, it ſhall be lawful for the De- 
« fendant to plead the General Iſſue, and to give any ſpecial- Matter in 
Evidence, which had it been pleaded would have been ſufficient in Lan 
1 © to have diſcharged ſuch Defendant of the Treſpaſs.“ 3 
39- By the 11 G. 2.c. 19. par. 2. it is enacted, * That if an Action of 
« Treſpaſs be brought againſt a Perſon intitled to Rents or Services of any | 
* Kind, or his or her Bailiff, Receiver or other Perſon, relating to any 
Entry by Virtue of this AQ, or otherwiſe, upon any Premiſſes chargeable | 
with ſuch Rents or Services, or to any Diſtreſs, or Seiſure, Sale or Dil- 
«* poſal of any Goods or Chattels thereupon; it ſhall be lawful for the 
« Defendant in ſuch Aion to plead the General Iſſue, and to give the 
. © ſpecial Matter in Evidence, any Law or Uſage to the contrary notwith- 
« ſtanding.” WES ene ; 
40. And without mentioning any other Statute in particular, it . 
the general be obſerved, that in almoſt every Statute, which has of hate 
Vears been made for amending'a Highway, or for doing any Thing of 
public Concern, there is a Clauſe to the ſame Eſſece. 
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41. It is in the general true, that the Defendant in an Action of Treſ- 6 Mod. 35. | 
paſs cannot give a Matter in Evidence upon the General Ifſue, which might Dov* v. 

have been pleaded in Bar. | . — 

42. But in ſome Caſes a Matter which cannot be pleaded. in Bar of an 
Action of Treſpaſs, may be given in Evidence by the Defendant upon the 
General Iſſue in Mitigation of Damages. | : : 

43 It cannot be pleaded in Bar of an Action of Treſpaſs, that the Bro. 9 
Goods for the taking of which it is brought have been reſtored to the Plain- If. pl. xx. 
tif; But this may be given in Evidence by the Defendant on the General pl. x3. 
Iſue in Mitigation of Damages; for although the Plaintiff be intitled to 
recover, he ought only to recover- Damages br taking the Goods, and de- 
taining them until they were reſtored. hy | TP 

If an Action of Treſpals be brought by a rightful Executor againft 12 Moda 
1 de fon tort, the latter cannot plead Payment of the Teſtator's 441. 
Debts to the Amount of the ſets which came to his Hands in Bar of 
the Action: But he may give this in Evidence upon the General Iſſue in 
Mitigation of Damages. 5 

45. If an Action of Treſpaſs be brought by a Huſband for criminal rz Mod. 
Converſation with his Wife, the Defendant cannot plead a Licence from 232. 
the Huſband, becauſe a Huſband has not a Power to grant ſuch Licence in Coot v. 
Bar of the Action; or that the Wife was a lewd Woman, becauſe it does Narty. 
by no Means follow, that he had a Right to do what he is charged with 
having done: But he may give either of theſe. Matters in Evidence upon 
the General Iſſue in Mitigation of Damages. | 
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HERE are ſeveral Methods of Trial which have for many Year 
T been diſcontinued, of which it would not be foreign to the preſent 
Title to give an Account: But as this has been done by divers Authon, 
and nothing new can be thereto added, they are omitted. = 

As divers Things, which might very well have been treated of undef 


this Title, have already been treated of under the Titles A#tons Local and \ 
Tranfitory, Bill of Exceptions, Evidence and Furors, it is not neceſſary to 

repeat any of theſe. | 

Another Thing which might likewiſe very well have been treated of 
under this Title, namely Verdid, ſhall be treated of under the Titl 
 Ferdis. ba S995 BE Sf | 7 
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i The remaining Matter which appertains to this Title ſhall be ranged in 
£ the following Order: 


(A) Ok a Crial by the Court. 


1. In the General. 
2. Upon Inſpection. 
3. Upon the Examination of Witneſſes. 


(B) Of a Trial by a Record, _ 

(C) Of a Trial by a.Certificate. 

(D) Of a Trial by a Jury, 

(E) Of a Trial at Bar, 

(F) Of a Trial at Niſi Prius. 

(G) Df Notice of Crial, 

(H) Of 8 off a Trial. | 

(1) At what Time an Jnditment map be tric 
betoze Juſtices of Oyer and Terminer. 


5 


(K) Df the Manner of trying, where mot! 
than one Juue is to be 5 
(J) Ot granting a new Trial, 


1. In the General. 
2. After a Trial at Bar, 


, 


N * of 

> D W 1 N . 221 
On . of a Defect, or Miſtake of the Judge 
| before whom the Cauſe was tried. 
4. Cn Account of a Defect, Miſtake, or Fault of the Jury 
"Wo whom the Cauſe was ted, | 
On Account of a Neglect, or Miſtake, of a Coun- 
ſellor or an Attorney in the Cauſe; - | 
6. On Account of a Neglect, Miſtake, or Fault, of one 
of the Parties or one of his Witneſſes. 
In an Action of Ejectment. 
q In a Penal Action. 1 
9. In an Indictment or Information. 


\ 


(a) Df a Trial by the Court. 
ES 1. In the General. | 


LI FRE Queſtion of Law ariſing in a Cauſe is to be tried by the raft. 138. 
Court, it being an univerſal Maxim, that Cuililet in arte ſua perito 
Credendum ; and it being a Maxim of Law, that ad Queſtionem Jews 
wn reſpondent Furatores. 

2. If a Queſtion ariſe, whether a certain Sentence be a Maxim of Law, Bro. Trial, 
it is to be tried by the Juſtices. pl. 143. 
z. A Queſtion concerning the Practice of a Court is to be tried by the g Rep. 30. 
Court; for the Practice of every Court is the Law of that Court. 282 

rata Mar- 


cella's Caſe. 12 Mod. 572, 573. 
* 
4. It is the Province of the Juſtices to determine, what the Meaning of Bro. ae 
a Word or Sentence in an Act of Parliament is, * 3 


5. Iffa Maa who, at the Time of his Death was ſeiſed of a Houſe, had 1 loft. 56. 
any Goods therein, his Exccutors or Adminiſtrators ſhall have a reaſonable 
Time to take them away; and the an ſhall judge what is a rea- 
lnable Time. 
6. The Reaſonableneſs of a Fine, which — been aſſeſſed by the Lord Ibid 
ol a Manor on the Admiſſion of a Tenant to a Copyhold Eſtate, ſhall be 
(termined by the Juſtices upon the Circumitances of the Caſe. 
7. If a Queltion ariſe concerning the Exiſtence of a general Cuſtom it is Bro. Trial, 
to be tried by the Juſtices: Becauſe. every general Cuſtom is a Part of the Pl. 143. 
Common Law, 1a Nad. 378. 
$, It is in the general true, that a Queſtion concerning the Exiſtence of a Bro. Trial, 
Cullom of a particular Place, is to be tried by a Jur pl. 143. 
9. But if a ueſtion ariſc concerning the "Exiſtence of a Cuſtom of the 1 Inſt. 94. 
City of London, it is, unleſs the Corporation be intereſted in the Eftabliſh- 2 Roll. Abr. 
ment of the Cuſtom, to be tried by the Certificate ,of the Mayor and $79, 580. 
en. 
10. A Queſtion concerning the legal Effect of a Deed is to be tried 25 1 Inſt. 228. 
the Court; becauſe this, whic % depends upon ths Copltraſiies of the Deed, Bro. Condie 
k a Queſtion of Law. tion, pl. 183. | 


2 Freem. 
1 1. If 146. i 


* 


* « . ED * 5 4 5 3 4 | p — 
„ 1 r | 
| x Inſt: 2258. 171. If a Queſtion ariſe, whether a Deed have been ſealed and del; 


: this, & being a Queſtion of Fact, is to be tried by a Jury: : 

wid. 12. It is the Province of a Jury to try, whether a Raſure or Interlinextig 

| nin aDeed were made before the Delivery of the Deed, this being a Quclin 
1 of Fact. „ K 0 

Ibid. 13. But if the Queſtion be, whether the Raſure or Interlineation in; 

: Deed be of a hing material, it is to be tried by the Court; becauſe th, 
ueſtion, which depends upon the Conſtruction of the Deed, is a Guell 

of Law. | mh | 25 


| 2 VE | 5 
„ | | 2. Upon Inſpectiof. 


14. If a Perſon would avoid or reverſe an Act, becaufe it was don 

during his Nonage, the Queſtion, whether he were of full Age xt the e D 

Time it was done, is ſometimes to. be tried by a Jury, atother ina lade 

the Court upon Inſpection of the Perſon. 

x Inſt. 380. 15. If the Act, which a Perſon would avoid, becauſe it was done durig 

1 Sid. 322. his Nonage, were an Act in Pais, the Queſtion, whether he were of ful 28, 
| Age at the Time it was done, is to be tried by a Jury. Maihe 

1 Inſt, 380. 16. But if a Perſon would avoid or reverſe a judicial Act becauſe it wWlaihe 
25 done during his Nonage, the Queſtion, whether he were of full Age at the urt 


| Time it was done, is to be tried by the Court upon Inſpection: For ever be Pa 

Fe judicial Act ſhall be intended to have been rightly done until the contra 29. 
- appear; and it is more proper, that it ſhould be tried by the Court than H Doub 

= a Jury, whether the Act were rightly done. ther 
Ibid. 17. An AR in Pais, which is voidable becauſe it was done during Nonage, 30. 
may be tried by the Court upon Inſpection, after the Party who woul pon 


| avoid or reverſe it is of full Age. urt 
1Bulftr:206, | 18. There is ſome Diſagreement in the Books as to the Point: Butt 31. 
1 inſt. 380. ſeems to be the better Opinion, that a judicial Act cannot he tried by the "<<; 
1 Sid. 321. Court upon Inſpection, after the Party who would avoid or reverſe it i pen 
. full Age. | | | cernin 
1 Inſt. 380: 19. If there have been a Trial by the Court upon InſpeRion during the N ful 
Cro. Ju. 50. Nonage of a Perſon, and he be recorded to be within Age, a judicial Ad 
j may be avoided or reverſed by him, becauſe it was done during his Nong, 
after he is of full Age. oubt 
Moor x39, 20. If the Conuſce delay the ingroſſing of a Fine, of which an- Iufam i eri 
Cro.Ja. 230. Conuſor, the Court will at the Prayer of the Infant try his Age by Inſp forma 
tion, in order to prevent his being precluded from bringing a Wnt of Er 
ror, in caſe he ſhould be of full Age before the Fine is ingroſſed. 
Cro. Eliz, 21. If a Writ of Error be brought to reverſe a Pine, and the Ent 
616. aſſigned be Nonage of the Plaintiff in Error at the Time of levying the Fin 
' Graves ». the Queſtion, whether he be of full Age, is to be tried by the Court upa 
_ abr, Inſpection. | | 


57a. pl 2. 9 Rep. 30. Bull. N. P. 308. 1 Term Rep. 11. 2 Term Rep. 281. 
; N ; \ 


33 
ſtill d 


tion, 


* 


«Inf. 380. 22. If a Writ of Error be brought to reverſe a Recovery by Defuuk i 


a real Action, and the Error aſſigned be Nonage of the Plaintiff in Errorit 155 

the Time of ſuffering the Recovery, the Queſtion, whether he be offul unleſ 

Age, is to be tried by the Court upon Inſpectlon. be ſe 

x Sid 322. - 23. But if a Recovery have been ſuffered againſt the Attorney of 2 Per 35 

Raby v. ſon, and, upon a Writ of Error brought to reverſe it, the Error aſh ver cd 

_ Robinſon, de Nonage of the Plaintiff in Error at the Time of making the Warrant Y to be 
; py or Attorney, the Queſtion, whether he be of full Age, is to we by 
E oy 8 3 y | ; ury + 


rer Becauſe, the making of the Letter of Attorney was an Ad in 


was entered into during the Nonage of the Plaintiff, the Queſtion, whe. Mary Por- 
der bg be of full Age, is to be tried by the Court upon Inſpection. — | 
| $2 Carth. 278, 
| | | 279- 

25. It is laid down in one Book, that if in an Action of Account Iſſue be 2 Roll. Abr. 
ined upon the Plea of Infancy, the Queſtion, whether the Defendant be 57% pl. 9. 
f full Age, is to be tried by the Court upon Inſpe&ion, i 
26. But it is in anuther Book laid down, that the N e whether a x Inſt. 380. 
deron be of full Age, is always to be tried by a Jury, unleſs the Validity of 4 
judicial Act depend upon the Queſtion. | 

27. In an Appeal of Maihem the Court may, at the Prayer of Bro Ap- 
e Defendant, try upon Iuſpection of the Part, whether there be a peal, pl. 46. 


(| a 


pl. 57. 


2 5 
n | Pl. O. 160, 
28. As the Court have a Power, in Caſe the Defendant in an Appeal of Bro. Trial. 


Maihem pray it, to try upon Inſpection of the Part whether there be a pl. 57. 


— 


urt may have an Opportunity, in caſe it ſhould be ſo tried, of inſpecting GI 
Part, 


f 


Doubt upon inſpecting, the Court has a Power of requiring or receiving 573. pl. a. 
ther Evidence. | 
30. If the Queſtion whether J. S. be of full Age, is tried by the Court Ibid. 
pon Inſpection, J. S. may at the Time of Inſpection be examined by the 

urt upon a Voire dire concerning his Age. . | 
31. An Audita Querela being brought to avoid an Execution upon a Carth. 278, 
Recognizance, and the Age of the Recognizor being tried by the Court 12 
upon Inſpection, the Court examined his Mother and auother Witneſs con- Les 
cerning the Age of the Party inſpe&ed ; who both ſwore that he was not , Roll Abe. 
of full Age. Ihe Court being ſtill doubtful, ordered a Copy of the Regiſter 573. pl. 4. 
of the Pariſh where he was born to be produced. : 3 

32. If the Court upon inſpecting the Part in an Appeal of Maihem be Bro. Ap- 
oubtful whether there be a Maihem, a Writ may be awarded to the Peal, pl. 46. 
Sheriff, to return ſome able Phyſicians and Surgeons for the better In- * Ln 
lormation of the Court. * = 


33. If the Court after having inſpected and receiving other Evidence be Bro. Trial, 
il doubtful, it has a Power of refuſing to determine the Matter in Quel- pl. 60. . 
uon, and may fend it to be tried by a Jury. | 


3- Upon the Examination of Witneſſes. 


34. Every Queſtion, which ariſes upon a Challenge to the Array of the ee 1 

Jury, is to be tried by the Court upon the Examination of Witneſſes; for DOE . 

ulefs every ſuch Gen, although it depend upon a Matter of Fact, cella's Cale. 

be ſo tried, there would be a Delay of Juſtice. | cro Elis. 
35. Ifa Queſtion ariſe, whether a Piece of written Evidence were deli- 610. 

rered by one of the Parties to the Jury after they went from the Bar, it is Graves ». 


bo be tried by the Court upon the Examination of Witneſſes Short. 
e 


| | a ; * * | 


ye If an Audita Querela be brought to avoid a Recognizance, becauſe 10 Rep. 43. 


\aibem. Bro. Trial, ; 


Maihem, the Plaintiff in an Appeal muſt always appear in Perſon, that the 2 Hawk. pl. 


29. If where the Trial is by the Court upon Inſpection, there be 2 2 Roll. Abr. 


35 


e | 3 1 

ep. 30. 36. The Defendant pleaded; that the Plaintiff who bad appenel 

- Abbot of Attorney was dead. *Hereupon a Perſon came into Court, and ſald h. 
ow ok was the Plaintiff. | This being denied by the Defendant, it was holden h 
* a CO be a proper Queſtion for the Determination of the Court upon the Exam. 

| pl. 35. nation of the Attorney, whether this were the Perſon for whom be had 
OS | * 9 75 appeared. e i | 5 7 

Bro. Trial, 37- If in a Writ of Dower the Iſſue be, whether the Huſband of the 


9 Rep. 30. upon the Examination of Witneſſes. . \ 
Bro Trial, 38. If an Appeal be brought by a Woman of the Death of her Huſband 
|. pl go. and the Defendant plead that the Huſband is living, and Iſſue be thereupon 
Rep. 30. joined, the Iſſue is to be tried by the Court upon the Examination of 
| Witneſſes. . a 2 | 

2 Roll Abr. 39. If a Queſtion ariſe concerning a Fact ſuggeſted to have been done 
- $78- pl. 13. beyond the Seas, it is to be tried by the Court upon the Examination dt 
pl. 4. pl. 15. Witneſſes; for a Jury cannot be ſuppoſed to have any Knowledge either 
the Fact, or of the Witneſſes who may be adduced to prove it. 
Bro. Trial, 40. If upon a Trial by the Court of a Queſtion of Fact upon the Eu. 
pl. 60. mination of Witneſſes the Court be doubtful, it has a Power, provided i 
F be not ſuggeſted that the Fact was done beyond the Seas, of ſending the 


1 Le _ Queſtion to be tried by a Jury. 


(5) Df a Trial by a Record, 


9 Rep. 30. 1. L VERY Queſtion ariſing in a Cauſe concerning a Matter of Record 
Abbot of is to be tried by the Record ; becauſe a Record does in itſelf in- 
Strata Nlar- port ſych Verity, that an Averment contrary thereto is not to be receive 
e he receiving of ſuch Averment would moreover be attended with great 

1Inſt, 117. A'S d x 3 
Jenk. Cent. Inconvenience; for if one Averment could be received to contradift a Re 
99 cord, another might be received to contradi& the econd Record, and ſo 

| it might go on ad /nfinitum. ] ; nd 
Bro. Trial, 2, If an Flue be joined upon the Plea of Nul tiel Record, it is to be tried 
1 a 


pl 30... | R rd. 
2Roll. Abr. by-the 975 


574. * a 


Trial per 3+ If a Queſtion ariſe concerning a Privilege claimed by a City or Þs 
Pais 15. Tough under a. Charter, it is to be tried by the Record of the Charter, 
Str. 76. 4. The Queſtion, whether a Man be an Attorney of a Court, is to be 


Forſter v. tried by the Kecord in which the Attornies of the Court are inrolled. 
Cale. Bro. | * 7 
Trial pl. 6. Lord Raym. 1173. 


Hobb. 244. 5. The Queſtion, whether an Original Writ were ſued out, is to be 

Peter «. tricd by a Jury: Becauſe the Writ is not recorded, until a Return be mace 

Staflord thereto. 1 | | : 8 

Cro. Eliz. 6. If the Queſtion be general, whether a Defendant did appear, it 1s t0 
131. be tried by the Record: Becauſe the Appearance ought to be entered up® 
Boes * the Record. a ö 


id. > 7. But if the Queſtion be, whether a Defendant did a pear at a Di 
= certain, it is to Le tried by a Jury: For it is not neceſſary, that the Day 
- Appearance ſhould be entered upon the Record. 11 


\ 
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g. If the Queſtion be, whether a Perſon were rendered at à Day certain Hob. 210. , 
a Diſcharge of his Bail, it is to be tried by the Record: Becauſe the Day Welby v. 


f hs Render ought to be entered upon the Record. ; | Canning. 
9. If the Queſtion be, whether a Deed be inrolled, it is to be tried by 4 Rep. 71. 
the Record of Inrolment. 1 e 20 i Tt 1 N Hynde's 


10. But if the Queſtion be, at what Time à Deed was inrolled, it is to 4 Rep. 7r. 
be tried by a Jury; becauſe it is not neceſſary, nor was it formerly the Hynde's 
Practice, bo mention the Time of inrolling a Deed. 2 ; 3 

gi we 4 1 #45; F) 8106. < 

11. If the Queſtion be, whether F. S. were Sheriff of the County of A. 9 Rep. 3r. 
it is to be tried by the Record; becauſe every Sheriff is appointed by Let- Abbot of 


I 0 Strata Mar- 
ters Patent, which are always recorded. mo 


12. But if the Queſtion be, whether J. N. were Under-Sheriff to J. S. Bro. Trial. 
it is to be tried by a Jury; for the Appointment of an Under- Sheriff is never pl, x3. 
recorded. 1% | ; : 

13. If a Sheriff, after having returned a Cepi corpus, plead to an Action 2 Roll. Abr. 
of Eſcape, that the Party never was in his Cuſtody, the Queſtion, whether 574. pl. 7 
the Party was ever in the SherifPs Cuſtody, is to be tried by the Record 
of the Return, OA 1260427 dete | | | 

14. But if a Sheriff, who did arreſt N. S. return non eff inventus, the 2 Roll. Abr. 
Queſtion, whether 7. S. were arreſted, is to be tried by a Jury: Becauſe 5 74. Pl. 8. 
it 7 upon the Truth of the Return, and not upon the Import 
thereof. . ä | | We 
15. If a Man. juſtify the having done a Thing as a Juſtice of the Peace, 2 Roll. Abr. 
the — whether he were a Juſtice of the Peace, is to be tried by the 574. Pl. 9. 
Record of the Commiſſion of Peace. f f | , 

16, If the Queltion' be, whether a Perſon have a Right to a Peerage Ld. Raym. 
under a Writ, it is to be tried by the Record of the Writ: But if the 14. Rex v. 

ueſtion be, whether a Perſon have a Right to a Peerage by Deſcent, it is es 
to be tried by a Jury: For it can never appear from the Record, that the wm" hs 
Perſon” claiming the Peerage is deſcended from the Perſon who was firſt * 
created a Peer. ere 

17. If a Matter of Record be alledged meerly by Way of Inducement Palm. 524. 
to a Matter of Fact, the Trial is to be by a Jury; for the Queſtion in ſuch EE on 
| Caſe is not concerning a Matter of Record. 6 „ 
18. If a Queſtion ariſe concerning a Deeree of the Court of Chancery, it Trial per 
i to be tried by a Jury; the Court of Chancery, quatenus a Court of Equity Pais 156. 
not being a Court of Record. | | 

19. If a Record be pleaded, and an Iſſue be joined upon the Plea of Bro. Fail. of 
Nul til Record, a Day is given to bring in the Record. Recond, pl. 


- 


- 


20. If the Record he a Record of the Court in which it is pleaded, and Ibid. 
it be not brought in at the Day, this is a Failer of Record: Becauſe it was 
in the Power of the Party to bring it in. | | f | 
21. If the Record pleaded be a Record of a ſuperior Court, and it be Bro. Fail. of 
not brought in at the Day, this is a Failer of Record: Becauſe, as a Cer- Record, pl. 
va could not be ſent from the Court in which it is pleaded for removing 3: 
the Record of a, ſuperior Court, it was incumbent upon the Party who 
piraded the Record to bring it in. It was moreover in his Power, to re- 
ove the Record by a Certiordr; into the Court of Chancery; and afterwards 
to bring it by a Mittimue from the Court of Chancery into the Court 
in which it is pleaded. | | 2 
22. But if the Record of an inferior Court be pleaded, and a Cerliorari bid. 
we been ſüed out from the Court in which it is pleaded to the inferior 
2urt, and the Record be not returned at the Day, this is not a Failer of 
ond; becauſe the Party who pleaded the Record has not been guilty 
of 


\ 


N 
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N . vf Neglect: But it is his Duty to ſue out an alias Certiorari, und alte. 
wards a Plurics, and ſo to continue the Procels, until the Record is te 


% 


Bro. Fail.of 23. Although ſome Part of the Record pleaded be not ſet out, this is not a 
| Record, Failer of Record; for it is not neceſſary, that any more ſhould be ſet ou 

Pl 4- by the Party who has pleaded a Record than is material for him. 
bid. 24. If a Man plead a Record of a Recovery of one Acre, and the Re. 
| c cord brought in is of a Recovery of two Acres, this is not a Failer of Re. 

| . cord; for if two Acres were recovered one certainly was. 
wid. 25. If a Man declare upon a Recognizance of J. S. and it appear from 
- © the Record brought in, that J. S. and J. N. were jointly and ſeverally 
liable for the whole Sum mentioned in the Recognizance, this is not x 
Failer of Record: It being ſufficient to ſhew, that J. S. was liable for the 
whole Sum mentioned in the Recognizance, | | 


: 


26. A Variance in the Record brought in from the Record pleaded, in 
an immaterial Part, is not a Failer of Record. 7 | 
Bro. Fail. of 27+ If a Record of Outlawry, of the Plaintiff at the Suit of J. S. be 
Record, pleaded, and the Record brought in be of Outlawry of the Plaintiff at the 
r... Suit of 7. N. this is not a Failer of Record; for the material Queſtion i, | 
whether there be a Judgment of Outlawry of the Plaintiff, and not at whoſe 
Suit the Judgment was. 1748 e | 
Hob. 179. 28- If the Record brought in vary from the Record pleaded as to a Con- 
© Coachman tinuance, this is not a Failer of Record; the Continuance not being a me 
4. Halley. terial Part of the Record, | 16:47, 
29. But a Variance in the Record brought in from the Record pleaded, 
| in a material Part, is a Failer of Record. | 55 
1 Barn. 333. 30, If a Man plead a Record of a Recovery againſt him by the Name of 
Eggleton. v. Cur pbey, and the Record brought in be of a Recovery againft a Perſon of 
Senefl. the Name of Scurfee, this is a Failer of Recod: Becauſe it does not appear 
73 to be a Recovery apainit the ſame Perſon. | 
Bro. Fail. of 31. And for the ſame Reaſon, if a Record of Outlawry of the Plaintif 
| 4 7 by the Name off J. S. Knight be pleaded, and the Record brought in be of 
RT: * of the Plaintiff by the Name of J. S. Eſq; this is a Failer of 
cord. | | 
Dyer. 187. 32. If the Record of Outlawry brought in vary from the Record of 
Outlawry pleaded, as to the Day of the Return of the Zxigent, this is a 
Failer of Record, the Day of the Return of the Zxigent being material. 
Hob. 2099. 33. But if a Record of one Day of a Term be pleaded, and a Record of 
1 „ another Day of the ſame Term be brought in, this is not a Failer of Record: 
Hardr 200. Becauſe, as a whole Term is but one Day in the Eye of the Law, the 
© Variance is not material. 
Bro, Fail. f 34. If however the State of the Pleadings be ſuch, that the Party, who 
Record, - has pleaded a Record, ought to ſhew the preciſe Day of the Term of which 
pl. 16. is, and the Record brought in be of a different Day, this is a Failer of 
Record; notwithſtanding it be a Record of the ſame Term. 
Pro. Fail. of 35. The Conſcquence of a Failer of Record is, that Judgment is given 


T2 againſt the Party who pleaded the Record. 


* 
11 


* 


— 


| (C) Ok a Crial by a Certificate, 


| 1. J T is in the general*true, - that if n Queſtion ariſe in a temporal Comm 


I. concerning a Matter which is only triable in a ſpiritual Court, it mul 
be tried by the Certificate of. the Ordinary. Aud 
| 1 > 


+ 
. 


„ And ſuch Queſtion cannot be tried by the Certificate of a Deputy g Reb 
to 1 RD Te the Ordinary be out of the Realm in he KT 3 68, 
Service. J | | kn Trollop's * 
| Caſe. 1 Inſt. 234. Bro. Certif. de Eveſque, pl. 3% 
| . * . q : 8 e . . . J A 5 H. Abr 
But if a Biſhopric be vacant, a Queſtion which is triable only in the a Ro e 
Ribe Court, may be tried by che Certificate, of the Guardian of the 1 EI 
Spiritualties. e 


4. If a Matter which is only triable in a Spiritual Court be pleaded in 2 


Abatement of an AQion in a Temporal Court, it is not to be tried by the pl. 22 f 
Certificate of the Ordinary: Becauſe ſuch Trial would not in this Cafe 2 Roll. Abr. 


5. The Queſtion, at what Time an Act, which is only triable in a Spiri- 3 Show -53* 
tual Court, was done, is not in the general to be tried by the Certificate o . | 
the Ordinary, | | £ N 

6. But ifthe Time of doing an AR, which is only triable in a Spiritual 2 
Court, be material, ſuch Queſtion is to be tried by the Certificate of the e 
Ordinary. LE 25 i — g 1 Noy 111. 

7. If a Queſtion ariſe in a temporal Court concerning Special Baſtardy ; Bro, Baſt, 
namely, whether J. S. was born before his Father and Mother were married, n 
it is not to be tried by the Certificate of the Ordinary; Becauſe the Marriage 
being admitted, the _ concerning the Time of Birth of J. S. may. be 
properly tried in the 'Temporal Court. A 

8. It was formerly holden, that if a Queſtion aroſe in a temporal Court Bro. Baſt. 
concerning General Baſtardy ; namely, whether the Father and Mother of pl. 9. pl.17, 
7. S. were married, it was in the general to be tried by the Certificate of . 
the Ordinary: Becauſe a 2 concerning the Validity ef a Marriage 
can be only tried in a Spiritual Court. 5 RE: 

But it was at the ſame Time holden, that if the Queſtion did not ariſe Bro. Baſt, 
before the Death of the Perſon whoſe Legitimacy was in Queſtion, it might Pl 3. pl. 
be tried in a Temporal Court. | 

10. And it has been for many Years holden, that the Queen, whether OM S. 
there has been a Marriage in Fact, is in all Caſes triable in a Temporal Court, Gre. 
for that the Certificate of the Ordinary is never neceſſary, unleſs the Queſ- .. 
tion be whether the Father and Mother were lawfully married. 


which is the only Plea whereby the Lawfulneſs of a Marriage can be put in 4 


Iſſue, is only to be pleaded in a real Action; the Certificate of the Ordinary 3 ph 

18 not at this Day neceſſary in a perſonal or mixed Action. | | 
12. In Action of Debt upon a Bond, conditioned for the Payment of a 1 Lev, 41. 

Sum of Money to the Plaintiff upon the Day of his Marriage, the Defen- Baſſet v. 


dant pleaded Ne unques Loyalement marrie. Iſſue being joined upon this Morgan. 


11, It follows, that as the Plea of Ne _ accouple in Loyal Matrimonie, Dro. Baſt. 


inſiſted, that the Lawfulueſs of the Marriage ought not to have been tried 
by a Jury. But by the Court—The material Part of this Iſſue is married 
or not, The Plaintiff might have demurred to the Defendant's Plea, on 
Account of the Word Loyakement being therein contained As he did not 
demur but pleaded to Iſſue, and as this is a perſonal Action, wherein the 


Lawfulneſs of a Marriage cannot properly come in Queſtion, the Trial was 
well enough, , 


p. 9 [ 
Salk. 437. [ 


-» 


tence of Excommunication, it is to be tried by the Certificate of the 
433 5 


Vor. V. Q_ . 14. IE 


Plea, there was a Verdict for the Plaintiff. In arreſt of Judgment it was om. Baſt, - 


98. If a Queſtion ariſe in a temporal Court, whether F. g. be under a r Ini 139 


VVV W 


be peremptory. ; OE: 


- 


; ms -* | 7 (e) T 4 R I A L. 85 0 | 
Bro. Trial. 14. If a Queſtion. ariſe in a temporal Court, whether J. S. be divorced 
Pl. 37. pl. 3. from his Wife, it is to be tried by the Certificate of the Ordinary, 


on Elis. 5. Wherever the Certificate of the Ordinary is neceſſary to the Trial of 


Bale e. a Queſtion in a Temporal Court, it is alſo neceſſary, that the Certificate be 


Rogers. Politiveas to the Fact certified: Becauſe the Temporal Court cannot deter. 
| 1 Abr. mine upon any ſpecial Matter therein contained. 
391. | i ES ard | | | | «| 
x Barn. 1. 16. In an Action of Dower Iſſue was joined upon the Plea of Ne 
| . v. accouple in Loyal Matrimonie. The Ordinary being written to by the Coun, 
Vaſterly. he certified the Evidence adduced before him to prove the Lawfulneſs of 
the Marriage: But he did not certify poſitively that the Parties were lay. 
fully married. Upon a Motion as of Courſe for Judgment for the De. 
mandant the Court refuſed to give Judgment; and ſaid it might be moyed 
upon Notice of Motion to the Tenant, who would then have an Opportunity 
of objecting to the Sufficiency of the Certificate. The Certificate wa 
afterwards ' amended by returning the Fact inſtead of the Evidence; and 
_ Judgment was given for the Demandant. | 
Bro. Baſt.' 17. But if the Certificate be poſitive as to the Fact certified, it is ſuff. 
pl. 35. Fo cient, notwithſtanding the Evidence upon which the ordinary founded his 
STS i Opinion be therein contained; inaſmuch as, this is to be rejected a 
pl. 6. Surpluſage. i Ver | 
Oro. Car. 18. It is not neceſſary for the Ordinary, who certifies that two Partis 
" $57- © were;joined together in lawful Matrimony, to mention the Day or Place af 
OOO the Marriage: Becauſe his Certificate, provided it be poſitive as to the Fat 
nk. certified, is concluſive. | ie 
. 3 
1 Inſt. 74. 19. If a Queſtion ariſe concerning the Exiſtence of a Cuſtom of the City 
2 Roll. Abr. of London, it may in the general be tried by the Certificate of the Maya 
579. 580. and Aldermen. a WEEN | 
1 Inft. 74, 20. But unleſs the Party, who deſires to have a Queſtion concerning the 
Bro. Trial, Exiſtence of a Cuſtom of the City of London tried by Certificate, ſurmiſe, 
pl. 96. that when Parties have been at Iſſue concerning the Exiſtence of ſuch a 
ERS Cuſtom, it has been uſual to try the Iſſue by the Certificate of the Mayor 
and Aldermen, the Queſtion is not to be ſo tried. 
1inſt. 74. 27+ The Certilicate of the Mayor and Aldermen of the City of Zondw, 
2 Roll. Abr. concerning the Exiſtence of a Cuſtom of this City, is not to be ſent in Witt 
579. ing; but is to be delivered at the Bar of the Court by the Mouth of the 
Recorder. f 9 
2 Roll. Abr. 22. If a Queſtion ariſe, whether there be a Cuſtom of the City of Lu- 
Seo, ple g. don, that every Man may deviſe Land lying therein, it may be tried by the 
| Certificate of the Mayor and Aldermen. | 
2 Rol. Abr. 23. Tf in an Action of Debt upon Bond the Defendant plead a fortig 
580: pl. 3. Attachment in London by Virtue of a Cuſtom of this City, and Iſſue be 
joined vpon the Exiltence of the Cuſtom, it may be tried by the Certifcut 
of the Mayor and Aldermen. + 8 
2 Jen. 149. 24. An Action of Debt was brought upon a Bye-Law, which ordained, 
' LeatherSel. that every Perſon elected to the Livery of a certain Company ſhould ps 
Comp. v. "Twenty-five Pounds for the Uſe of the Company. The Defendant pleaded 
. Beacon à Cuſtom of the City of London, that no Perſon is capable of being eleQel 
to the Livery of any Company, unleſs he is a Freeman of this City, 1 
that he is not a Freeman. thereof. The Plaintiff in his Replication 1 
_ the, Exiſtence, of the Cuſtom, and concluded with an Averment. 


| 


* -  * Defendant demurred, becauſe the Plaintiff had not concluded to the Com 
try. It was holden, that the Concluſion was right; for that the Eule 
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of the Cuſtom may be tried by the Certificate of the Mayor and. Alder-. 


25. But if the Mayor and Aldermen are intereſted in the Cuſtom, con- Hob. 85. 
cerning the Exiſtence of which the Queſtion ariſes, it is to be tried by — 

a jury. e | | nn 

5 In an Action of "Treſpaſs for taking the Plaintiff's Goods, the De- 2 Roll. Abr. 
fendant pleaded a Cuſtom of the City of - London, that if any Perſon, not $581.pl. 3. 
having a Shop in this City, carry Goods about the ſame to ſell, he ſhall _ | 
forfeit the Goods to the Mayor, Citizens, and Commonalty, and that it 
ſhall be lawful for any Freeman to ſeize them for the Uſe of the Mayor, 

Citizens and Commonalty ; and that he being a Freeman did ſeize them 
by Virtue of the Cuſtom. Iſſue being joined upon the Exiſtence of the 
Cuſtom, it was tried by the Certificate of the Mayor and Aldermen. The 
Trial was adjudged a Miſ-trial, and the Iſſue was afterwards tried by a 
Jury. And by the Court—The . Exiſtence of a Cuſtom, in which the 
Mayor and Aldermen of London are intereſted, is not fit to be tried by 
their Certificate . For no Man ought to be a Judge in his own Cauſe. . 

27. The Defendant. in an Action pleaded that the Mayor, Citizens and xxbor 871. 
Commonalty of the City of London were entitled to a certain Sum of Mo- Day . 
ney for Wharfage, from the Owner of every Boat brought into Ducen- Savage. 
bithe, The Plaintiff replied, that every Freeman was by a Cuſtom, of 2 Roll Abr. 


00 this City exe mpted from the Payment of the Wharfage. Iſſue being joined 579 pl * 
of upon the Exiſtence of the Cuſtom, it was holden after Argument and | 
a long Debate, that the Iſſue a 2 not to be tried by the Certificate of the 

Mayor and Aldermen ; becauſe they are intereſted in the Queſtion, but 

by a Jury. | | | 1 o 3 
tn 28. If a Queſtion ariſe, whether an original Writ ought to bear Tele 1 Will. 438. 
1 on the Day it was beſpoken at the Curſitor's Office, or upon the Day it Price .The 

was ſealed, it is to be tried by the Certificate of the Principal and Aſſiſtants 8 ed of 
he of the Curſitar's Office. Bo 8 " 
ſe | | 
2 — a — 


D Ok a Trial by a Jury. 


i. 85 is in the general true, that every Queſtion of Fact ariſing in a _ 
Cauſe is to be tried by a Jury. 
2. And in divers Caſes wherein a Queſtion of Fact may be otherwiſe pro: 
tried, it is, as under the foregoing Heads has been ſhewn, in the Diſcre- pl. 60. 
tion of the Court to ſend it to be tried by a Jury. Bro. Ap» 


—— 
- + 
Lend 
* 


Vlage in the Corporation to bare ſuch, Common Council, it is a proper Nasen. 
Queltion for the Determination of a Jury. e, | | | 2 | 


i 


5. If a Queſtion do not, depend upon an AQ alone, but upon an AQ as HH. c. 
ing coupled with a certain Intent, the Intent as well as the Act muſt be 229. 
ragh ky, Fs ny the Intent is Jn, ſuch Caſe Re | A 2 | 

* Jury mult judge thereof in the beſt Manner they are able from the 
Camas which a A en Or 


E501. "6. 


AKT FEES F 


Y ' Cro.Ja.381, 12. If an Agreement be, that a certain Fact fhall be proved in two 
| Gold, 1. Days, it is not neceſſary that it ſhould be proved to a Jury; for, a a 


2224 Ee ene ee ? ̃ ꝙꝗ—ᷓ— ooo EEE 
. 


[ - 3 Lov. 24!. 10. If an Agreement be, that a certain Fact ſhall be proved before 


A Sid. 313. 


— 


Bro. fue, — 6. If the Iſſue be, whether à Tenant chaſed his Beaſts from a Maney 
Pl. 48. after the Lord who came to diſtrain had ſeen them upon the Manor, with 


Bro. Ive, , 7. If the Iſſue in an Information be, whether the Intent of the Defend. 


© £ Rep. 108. sid. 313. Cro. Ja. 381. | 

Hob. 217. g. But if a particular Manner of proving a certain Fact have been agreed 
' Weodw2.4 upon, it muſt be proved inthe Manner agreed upon. , 
55 5 Rep. 108. Sid. 313. Hob. 93. | 


\ 
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an Intent to prevent their being diftrained, the Intent muſt be tried by 2 


pl. a2. ant was to carry Wool, which had been by him put on Board a Ship, to 
+ C. Calais, the Intent muſt be tried by a Jury. $4 7 
Hod. 217. 8. If an Agreement be, that a certain Fact ſhall be proved, it muſt 
1 by * to à Jury: This being the legal Way of proving a Matter of 
„ 8 R 5 | 


— 


Crookhay v. 


"Is ho S. it is to be proved by Witneſſes to be examined by J. S. 


Oro. Ja. 381. 11. And although an Agreement be in general Terms that a certain 
Fact ſhall be proved; yet if it appear clearly, from any Circumſtances at- 
tending the Agreement, that the Parties did - not intend a Proof to a Jury, 
the Fact may be otherways proved. 


Trial by a Jury can never be had within ſo ſhort a Space of Time as two 
= Days, ſuch Trial could not have been intended. = 
'Lutw. 665. - 13. The Condition of a Bond dated the 234 Day of Auguſt was, that 
Ladd, v. the Obligor ſhould pay to the Obligee ten Shillings, for every twenty Shi 
Garrod. lings which the Obligee ſhould by ſufficient Proof make appear that J. J. 
ef was indebted to him; and that one half of the ſame ſhould be paid on ot 
before the 25th Day of Noverber then next enſuing. An Action of Debt 
being brought upon the Bond the Defendant pleaded, that the Plaintiff 
did not make it appear by ſufficient Proof, that J. S. was indebted to hin 
in the Sum of twenty Shillings. The Plaintiff - replied, that before the 
ſaid 25th Day of November, he and F. S. ſettled an Account, by which . 
S. acknowledged himſelf to be indebted to the Plaintiff in the Sum of 31% 
Upon a Demurrer to the Replication it was inſiſted, | that the Proof of tht 
Debt ought to have been made to a Jury: But it was holden, that fuck 
Proof could not have been intended: Becauſe a Trial by a Jury could na 
haye been had, before the Time limited for the Payment of the Money 
muſt have expired. | | 2 
14. If it be neceſſary, that a Fact ſhould be proved to a Jury, it is ne 
| neoeſſary, that it ſhould be proved in a previous Action. OR 
- Moor 845. 1. A Promiſe was made by J. S. to pay J. N. three Pounds, upon his 
Griffin's 338 that a certain Cock won his Battle. An Action being 
Caſe. or the Money, J. S. pleaded that this had not been proved. The 
2Leun 215. was holden to be bad. And by the Court—lt was not neceſſary to pro 
this before the bringing of the preſent Action; for it may be proved # 
the Trial ere | 1 
ee ar 16. A Penalty was given by a Statute, upon its being proved 
We Witneſſes, that a piano Thing thereby prohibited Wc 0 done. la 
Mathew. an Action of Debt for the Penalty the Queſtion was, whether it wer 
ꝝꝝAàcceſſary to prove the Offence by two Witnelſs in a previous Action, b. 
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4 an Action could he brought upon the Statue. It was | holden not 
to be neceſſary 3 for II be ane in the a W this 
Statute. Gs . ; 4 


= 


D Df a Trial at Bar. ä 


I, Be the Statute of tered 7 eftminſter, c. 30. Trials at Bar, which 
were before had in all Cauſes, are confined to ſuch Cauſes, as by 
Reaſon of the Greatneſs and Variety of the Matters in Queſtion n 4 
more ſolemn Examination. 
2. A Trial at Bar cannot be had without the Leave of the Coutt, al- 2 Lat Abr. 
though both Parties deſire to have a Cauſe tried at Bar, | 15 305 — . 


3. It is laid down in ane Book that unleſs it appear, that the Matter 1 Barnard, 
ueſtion is of conſiderable Value, and that ſome difficult Queſtion will 141. Goode. 
ba ly ariſe at the Trial of the Cauſe, the Court ought not Ph grant a Wood: | 

rial at Bar. . 

4 The Eſtate in Queſtion was of the Value of 3000!. a Year; vet the gu, 648, 
Court refuſed to let an Action of Ejectment be tried at Bar: Becauſe, as Lord Sand- 
the Leſſor of the Plaintiff claimed under the Defendant, it did not appear, mich” We, 
that any Thing more would * neceſſary than to prove the Execution * 

Conveyance, * 

5. But it is in other Books laid down, that the granting of a "Tri at 2 Lill Abr. 

Bar is diſcretionary in the Court. oy . 
ts Str. 696. 

6. Trials at Bar were ted in two modern Caſes, although it did not $tr. 5 479 
appear, that any difficult Queſtion would ariſe at the Trial of either of the 1 
Caules: Becauſe the Matters in Queſtion were o 175 Value. 

7. In another Caſe the Court granted a Trial at Bar at the Inſtance of tBarh-320. 
the Defendant ; becauſe the Plaintiff had laid his Damages at 50,000). Lord Hilſ-. © 
athough it did not appear, that auy difficult Queſtions would ariſe at the 3 
Trial of the Cauſe. Jefferies, 

8. And in another Caſe the Court granteda Trial at Bar, "although the Str. 606. 
Matter in Queſtion was very inconſiderable; becauſe it appeared, that the Rer. . 
Examination would be difficult. Johnſon. 

9. It has been holden, that, in order to induce the Court to grant a 1 Barnard. 
Trial at Bar, the particular Value or Difficulty of the Cauſe muſt be, ſhewn ; 12 Good- 
for that it is not enough to ſwear generally to Value or Difficulty. i Wark 


10. It was ſworn in order to obtain a Trial at Bar, that the Exami- 4, deves 7 
nation was expected to be long and difficult, and that the Matter in Rer 9 
ueſtion was of great Valne. A Trial at Bar was refuſed. And by the Burgeſſes of 
Court It is very eaſy to alledge generally, that there is Value i ma Cauſe, Carmar- 
or that the Examination is expected to be long and difficult : But the Court Ger 
ys not to grant a Trial at Bar, unleſs the particular Value or Difficulty : 
de ſhewn ; becauſe Trials at Bar are very expenſive, and the granting of N. 
erg prevent the Court from diſpatching the Buſineſs ol: other 
11, It was faid by Pratt, Ch. J. that the moſt proper Caſe for granti 
« Trial at Bar by Prat. it katy, that a 0 —. of Law granting MS. Rep. 
75 ind that this will be ſo complicated with V of Fact, that — 
be whole Matter muſt be determined by the Jury under the DireQion 25 28 
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the Court: For that, ho difficult ſocver the Queſtion of Law which i 


© likely to ariſe may appear to be, if it be not complicated with. a Queſtia 
of Fact, there is no Neceſſity to grant a Trial at Bar; becauſe the Quel. 

1 tion of Law may be reſerved for the Conſideration of the Court. 
Str. 696. 12. It is in the general true, that the Court will not grant a Trial + 


| Th Caſt F F. . y FW. 
| 3 *Borough Bar before an Iſſue is joined: becauſe the Court cannot judge; before it i 


of Chril- known what the Iſſue is, of the Propriety of trying it at _ 
Church. 295 | | | : TT 
Sam. 363. 13, But in an AQtion of TjeAment the Court will grant a Trial at Ba 
Koe on the before Iſſue is joined: Otherwiſe it would generally be in the Defendant' 
Demiſe cf Power, to prevent the Plaintiff 's moving for a I rial, at Bar; Iſſue bein 
Cholmond- ſeldom joined in ſuch Action, until the Oportunity of moving for a Til 
u. ' at Bar is paſt. E 0 
Sayer 155. 14. A Motion being made for a Trial at Bar, before Iſſue was joined in 
Auen. the Action, the Court refuſed to make a Rule to ſhew Cauſe. And by 
Ryder, Ch. J.—It is contrary, to the Practice of the Court to grant a*Tril 
gat Bar in any Action, except an Action of Eje&ment, before Iſſue i 
p N c joined. Mt 3 £4 8 | 5 ; Fs | 
| Salk. 644. 19 5. If the, Venue in an Action be laid in London, the Court cannot order 
2 Lill. Abr. it to be tried at Bar; becauſe the doing of this would be contrary toa 
74. Charter, by which the Citizens of London are exempted from ſerving a 
vir. $56. Ipron out. of ghe Cityof Lens. 
__ 2Lill, Abr. 16. Ang it is ſaid, that if the Venue in an Action be laid in Brifu, 
730. the Cobit cannot for the fame Reaſon order it to be tried at Bar. 
2Rell. Abr. 17. 1f a Civil Cauſe be carried on in the Name or the King it muſt il 
| Is + ways be tried at Bar, unleſs there be a ſpecial Warrant for granting a Writ 
"We 08 Miſi prius ; becauſe the Statute of Nif prius does not extend to the 
2415. ! wks King. 8 1 9 i ; ES + 
Bro. Nil: 18. The Attorney General may pray a Trial at Bar in any Civil Cauſ 
prius pl. 35. Wherein the King is intereſted ; for, as the Statute of Nifi prius does not 
2 Inſt;"424. extend to him, the King has a Right to try every Civil Cauſe in which he 
| Salk. 651. is jntereſted at Bar, | | mY 
| ++ Salk. 625. 19. A Trial at Bar was granted at the Prayer of the Attorney General in 
| 14.Bella-' an Ac g it the Governor of New-York, for ſomething done by hin 
| e 1 Governor : Becauſe the Action was defended at the 3 of the 
| „ 8 
fia Gar. 5 4 5 The Attorney General cannot prevent the Trial of a Civil Cauſe in 
Sir Samuel which the King is intereſted at Bar: for although he may, if the King be 
Ai . ; intereſted in a Civil Cauſe, always pray a Trial at Bar, it does by no Means 
| Caſe. follow, that he ſhould have a Power to deprive a Subject of the Right af 
5 trying a Cauſe at Bar, which is proper to be tried there. : 
1%-11.74, 21, The Court will not in the Caſe of an Indictment or Information 
Anon. grant a Trial at Bar at the Prayer of the Attorney General, unleſs the Pro- 
ſſleecution be carried on at the Expence of the Crown; for if the Proſeci- 
tion be carried on at the Expence of a Subject, the King is not to be con- 
ſidered as concerned in Point of Intereſt, notwithſtanding the Proſecution 
_ + 1g carried on in his Name. | 
- Str 816. 22. The Attorney General prayed, that an Information for Perjtry filed 
Rex v. by him ex OHeio might be tried at Bar: But the Court refuſed to grant ſuch 
Hates. Trial; becauſe” he; did not alledge, that the Proſecution was carried on 1 
the Expence of the Crown. And by the Court—As this does not app 
to be the Caſe, the uſual Requiſites for a Trial at Bar muſt be laid befor 
the Court by Affidavit. The Attorney General, having ' afterwards recen. 
-..-.. ed Orders from the King to proſecute, did at another Day again pray A 
Trial at Bar; which was granted, © 0 0 X 
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| 23. The Court of King's Bench may grant a Trial at Bar in an Infor- Str. 54. 
mation for a Miſdemeanor at the Prayer of the Defendant. © * Ber v. 


24. A Perſon of good Character being apprehended by a Hundred for a 12.Mod. 

Robbery, and there being Reaſon to ſuſpect, that the Proſecution would be 33*- 

carried on with great Rigour, for the Sake of diſcharging the Hupdred by = wed 4 

his Conviction, a Trial at Bar was moved for. It was not granted in' this * I 

Caſe, becauſe the Motion was made before a Bill of Indictment was found: 

But it was ſaid by Holt, Ch. J. that it had been uſual to grant a Trial at Bar 

in an Indictment at the Prayer of the Defendant. . 8 
25. The Court of King's Bench may grant a Habeas Corpus for bringing 2Lill. Abr. 

a Felon to be tried at Bar, although the Felony was not committed in the 746. 

County of Middleſex ; if it appear, that there will not be a Gaol Delivery ? 

at the uſual Time, in the County in which the Felony was committed. | 
26, It is ſaid, that an Action of Debt for not ſetting out Tithes being 1 Sid. 40% 

brought by Sir William Morton, one of the Juſtices of the Court of Com- Morton o. 

mon Pleas, a Trial at Bar was moved for, which was granted without any Hopkins. 

Afidavit. And by the Court—Lf one of the Judges, or a Malter in Chan- 

cery, be a Party, the Cauſe,” however ſmall the Value of the Matter in 

Queſtion is, may at the Prayer of ſuch Party be tried at Bar. 8 

27. In another Cafe it is ſaid, that a rial at Bar is never refuſed, if it Salk. 65. 

be prayed by an Officer of the Court, or a Gentleman at the Bar, who is Sir Samuel 


l | Aſtry's 
a Party to the Suit. | Caſe, 


28. But it is doubtful, whether either of theſe Caſes be at this Day Law; MS. Rep. 
for in a very late Caſe in which a Trial at Bar was moved for by the De- Whitaker 
fendant, a Serjeant at Law, his Pretenſion to a Trial at Bar on Account o 3 8 
being a Serjeant at Law was not much relied upon, and A Trial at Bar was Trig 0.3. | 


ey 


he granted upon another Ground. in C. B. 

ie 29. The Court may grant a Trial at Bar at the Inſtance of a Perſon who #2 Med. 
ot ſues in forma pauperit. 5 | ' 50316 

he ; Anon. , 


30. A Trial/at Bar being moved for by the Defendant, it was refuſed, Salk. 648. 
becauſe the Plaintiff was poor ; unleſs the Defendant would conſent to take 
Niſ: prius Coſts, in caſe he ſhould obtain a Verdict. 


he 31, The Court will not grant a Trial at Bar in an Action of Ejectment; 1 doc: 
unleſs a Plaintiff ſufficient to anſwer for Colts be named, | — | 
| Sherwin v. 
, Sir Thomas 
Clarges: 


32. A Trialat Bar was refuſed ; becauſe the Party moving for it had not 1 Vent. 64. 
pud the Colts of a former Trial, at which there was a Verdict againſt Lady" Bab - 


2.8 T =: 


ar: . 
| - Cafe. 
v 135. A Motion being made, that a Cauſe might be tried at Bar in the ſame Rep. of Pr. 
em it was moved for, upon a Suggeſtion that the Defendant would the 28 ** 
Cl oe Term be entitled to Privilege, it was objected, that it had not been he Ah 4 
* ra « to grant a Trial at Bar in the Term it was moved for. The Court Warwick, 
100 udted, and ordered Precedents to be looked into: But the Defendant 
2 Ireeing afterwards to wave his Privilege, a Rule was made for a Trial at 
* ir in the next Term. | RE 
* L 7 is a general Rule not to grant a Trial at Bar in an iſſuable Term, 2 LIIl. Abr. 
3 A, © other Buſineſs of the Court ſhould on Account of ſuch Trial be 743. 
ore 35- But, upon the particular Ci | R Baro 
a direumſtances of a Caſe, the Court will 1 Barnar. 
1 pant a Trial at Bar in an iſſuable Term. Mi ee LET 2 
r. 742. 
* By an antient Rule of all the Courts, every Cauſe to be tried at Bar is 2 U. l Abr. 
rhe tried at leaſt fourteen Days before the End of a Term, that the Courts 74% | be 


"a7 be at Liberty towards the End of the Term to 
; proceed upon Matters of 
Law, which are the more proper Bulineſs of the Courts. whe Df 
| Lo 
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c Df a Trial at Ni6 Prius. 


* 


T e ſo called from the Words, if Pri 


Talis et talis venerint, which are therein contained. 8 
22. This Writ is given by the Statute of Second Weſtminſter, c. 40, 8 
the Sake of delivering Parties from the great Trouble and Expence of trying 
their Cauſes at Bar. | 


Bo. Nu 3. The Writ of Mf Prius ought not to be iſſued before the Venire Fac 


Prius. pl. x. is returned; for until this is turned the Name of the Jurors are not of 
pl. 9. Record. : ; | by 3 
Bro. Niſi 4. But a Writ of Nif Prius iſſued upon the Day of the Return of the 
Prius, pl. 9. Venire Facias was holden to be well enough; although it did not appear, 
g that the Yenire, Facias was in Fact returned before the Writ of Nie Brix 
was iſſued, | 15 | 
F. It is in the general true, that the Defendant in an Action is not intitled 
to a Writ of M/ Prius, unleſs the Plaintiff have made Default in procced. 
ing to Trial. ij | 
10. din 6. But in an Action of Replevin or Quare is our in both which Action 
Prius pl, 40. the Defendant is an Actor, he may ſue out a Writ of M/ Prius, although 
2Hawk. Pl. the Plaintiff have not made Default in proceeding to Trial. 
C. 498. + 


. J. It has been holden, that the Defendant in a Writ of Error may fue 


Dennis v, Out a Writ of Ni Prius, in caſe Iſſue be joined, upon an Error in Fact, al. 
Dennis, though the Plaintiff have not made Default in proceeding to Trial: For 
that, if this could not be done, the Effect of the Judgment in the original 
Action might be delayed by the Plaintiff in Error. 21 65 5 
8. If both Parties deſire it, a Cauſe which is proper to be tried at Bar may 
be tried at Nj Prius; for in that Part of the Statute, deſcribing Cauſe 
0 which may be tried at Bar, it is declared that if both Parties deſire it 20 
one of theſe may be tried at NVif Prius, | 
Bro. Nik 9: An Action of Appeal may be tried at N Prius, 
Prius, pl. 19. f | 8 
2 Hawk. Pl. e. 411. 


Gilb.Hiſt, 10, If the Plaintiff in a Country Cauſe have neglected to try it at the 
E. P. 91. next Aſſizes after Iſſue was joined, the Defendant may ſue out a Writ of 
Nifi Prius with Proviſo, : 


Ibid, 1. It is ſaid, that the Defendant in a Town Cauſe cannot ſue ont a 


Writ of Nif Prius with Proviſo; unleſs the Plaintiff have neglected to 
proceed to Trial for the Space of one whole Term after Iſſue was joined. 
Rep. of Pr. 12. But it has been holden, that the Defendant in a Town Cauſe may 
in C.B.101. ſue out a Writ of Nj Prius with Proviſo, as ſoon as the. Plaintiff 
boon ghs has been guilty of one Default in proceeding to Trial after Iſſue wa 
- Joined, | 
2 Hawk. Pl. 2 13. The Defendant may ſue out a Writ of Nif Prius with Proviſo in 
C. 408. an Action of Appeal; whether it be brought for a capital Offence & 
for one that is not ſo. EIS 
x Sid 316. 14. And it is ſaid in one Caſe that the Defendant in an Indictment ma) 
Anon. ſue out a Writ of V/ Prius with Proviſo. . 
Vent. 315. 15. But it ſeems to be the better Opinion, that the Defendant cannot, in 
Anon. any Cauſe either civil or criminal in which the King is a Party, ſue out? 
ny N Fl. Writ of Ni Prius with Proviſo: Becauſe a Default cannot be imputed to 
] te King. 95 | 
E) 4 16. And 


- 


— 
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qui tam can ſue put a Writ of M/ Prius with Proviſo: Becauſe the King — 5. 
a Pa ) 7 | | wt r. 

5 7771 Ten Wikia of Nit Prius, with Proviſo, one of which was ſued Bro. Proces 
out by the Plaintiff, the other by the Defendant, come to the Hands of the Pl. 56. 
Sherif, it is in his Option to return which he pleaſes, - 


— of 


(8) Df Notice of Crial. 


J T is in one Caſe ſald, that Notice of Trial, which maſt be is Writing, 
] cannot be given in the Country, 


2. But in a ſubſequent Caſe the following Diſtinction is taken, that if 1 Barn. 216. 
Notice of Trial be given with the Iſſue, it muſt be given in Town, becauſe Hankey v. 
the Iſue can only be delivered in Town: But that if Notice of Trial be Hoblin. 
zot given with the Iſſue, it may be giyen in the Country. Tria.8.G. a. 

z. Eight Days Notice of Trial are ſufficient, if the Cauſe is to be tried 2 Barn.239- 
in London or Weſtminſter, and the Defendant do not reſide above forty Miles 'TaibÞura v. 
tom theſe Cities reſpectively. avelock. 


; Mich. 16 
4. By the 14 G. 2.6. 17. par. 4. it Is ens Sed, „ That no IndiQtments. * © 
Information or Cauſe whatſoever, ſhall be tried before any Judge of 
« Aſſize or Nif Prius, or at any Sitting in London or .Weſtminſter, where 
« the Defendant reſides above forty Miles from the ſaid Cities reſpectively, 
* unleſs Notice of Trial in Writing has been given at leaſt ten Days before 
* ſuch intended Trial. g : | 
5. Before the making of this Statute, the Practice of the Courts was to 2 Barn. a3: 
give fourteen Days Notice of Trial, if the Cauſe were to be tried in London Bowler v. 
or Weſtminſter, and the Defendant reſided above forty Miles from theſe Cities Jenkin. 


N 
N 


uot in the negative, namely, that no more than ten Days Notice ſhall be 
given, the Practice of the Courts, which is the Law of the Courts, is not = + 
taken away; and, conſequently, that fourteen Days Notice are in ſuch Caſe . 
lull neceſſary. 1 | 
6. Notice cannot be given of a Trial at Bar; until the Day appointed 2 Lill. Abr. 
for the Trial be entered in the Book of the Clerk of the Papers. 741. 
7. By the antient Rules of the Courts of King's Bench and Common 
Pleas a hole Term's Notice is neceſſary to be given, before there can be 
ay Proceeding in a Cauſe, wherein there has been no Procegding for the 


| b. Some Doubts baving ariſen concerning the Conſtruction of theſe Rules, 
its by a Rule of the Court of Common Pleas of Eafter 13 Geo. 2. or- 
dered, * That in every Cauſe wherein there has been no Proceeding for 
* four Terms, excluſive of the Term in which the laſt Proceeding was, 
the Party who defires to proceed again ſhall give a Term's Notice to 
* the other Party of ſuch Procceding ; that ſuch Notice ſhall be given be- 
* fore the Eſſoign Day of the fifth or other ſubſequent Term; that a 
2 f Judge's Summons, if no Order has been made thereupon, ſhall not be 
70 | Geemed a Proceeding; but that Notice of Trial, although it was after- 
wards countermanded, ſhall be deemed à Proceeding within the Meaning 


* of this 


9. It 


16. And it has been doubted, whether the Defendant in an Information + Leon.219.  \. 


2 Roll. Abr. 


xſpe&tively ; and it has been holden, that as the Words of this Statute are 1150. . 


Space of four Terms. 4 


| 
| 


23 : | | (G) T R x. A EI. 8 
x Sid. 92. 9. It has been holden, that although a- Cauſe have been at Iſſue more 
Pouyes than four Terms, if the Trial have been delayed by Reaſon of Pri 


— 1 
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Caſe. f of Parliament, it 18 not neceſſary / to give a whale Term's Notice of 

hid: © 10. It has been alſo holden, that if the Trial of a Cauſe, which has been 

at Iſſue above four Terms, have been delayed Part of the Time by an In. 

juni ion from a Court of Equity, it is not neceſſary to give a whole Tem 
Notice of Trial. ö f 


'3 Barn. 220. 11, If Notice of Trial have been countermanded, it cannot afterwardshe le 
Smith v. continued: But new Notice muſt be given. 3 Real 


Hoff. 
x Barn. 213. 12. If the Name of the Cauſe be not inſerted in the Notice of Trial, the 
Job v. Notice is not good; and this Defect is not cured by inſerting the Name in pf, | 
Nlarſh. the Continuance of the Notice. f „ 
1 Barn. 206. 13. Notice of Trial can be continued only once; for the Court will nct 
Boyes v ſuffer this, which amounts to giving ſhort Notice of Trial, to be done: 
Twiſt. ſecond Time. | | | | 
id. 14. But if the full Time required for new Notice of Trial be given in: 
ſecond Notice of Continuance, this is good as a new Notice of Mal ; for 
the Court will reject the Words of Continuance as Surpluſage. | 
2 Lil. Abr. 15. If a Cauſe be made a Remanet pro Deſetu Furatorum, new Notice roc 
744+ of Trial muſt be given. | 1 | | 
2 Lill. Abr. 16. It is ſaid, that if a Cauſe were made a Remanet by the Judge, be 
1345. cauſe there was not Time to try it, there is no Neceſſity to give a new No- 
tice of Trial; for that the Defendant is in ſuch Caſe bound at his Peril to 
attend until the Cauſe is tried. 9125 58 8 
Rep. of Pr. 17. If the Defendant proceed to Trial of a Cauſe under a Writ of Ni 
in C.P.125. Prius with Proviſo, he is liable to the ſame Rules, as to the giving Notice 
ny ne Al of Trial, as the Plaintiff would have been. 


Sayer go. 18. It bas been holden, that although the Defendant, who has remorel 

Rex v. an Indictment, be obliged by the Recognizance entered into upon removing _ 

'Furſer- it to try the Iſſue which ſhall be joined at the next Aſſize, he muſt gir 8 
; Notice of Trial; and that entering Notice in the Office-Book is not ub 
| ficient Notice. | | ; 

1 Barn. 216. 19. Notice of countermanding a Trial, which muſt be in Writing, may 


Hankey v. 1 : | 
ee be given * wy Country. 


2 Barn. 239. | 

Rule of K. 20. It was heretofore ſufficient to give two Days Notice of countermand: 

B. Mich. 4. ing the Trial of a Caufe, which was to be Aw at a Sitting in Londa « Jan 

Ann. Weſtminſter. HP, 

2Barn. 237. 21. It was alſo heretofore ſufficient to give two Days Notice of counter: 

Stafford v. manding the Trial of a Cauſe, which was to be tried at an Aſſize, ual 
""Thomplon. the Notice were delivered to the Agent in Town; in which Caſe four Da 


Notice were neceſſary. 

22. By the 14 G. 2. c. 17, par 5. it is enacted, That where any Par 

a «© ſhall have given Notice of the Trial of any Cauſe, before auy Judge a 

* Aſſize or Vi Prius, or at any Sitting in London or Weſtminſter, when 

« the Defendant lives above forty Miles from the ſaid Cities reſpectuch 

„ and ſhall not afterwards countermand the ſame in Writing fix Days # 

the leaſt before ſuch intended Trial, every ſuch Party ſhall be oblige 

«to pay the like Coſts and Charges, as if ſuch Notice of Trial had 5s 
been countermanded.” 1 


- 


\ 
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(u) Ot putting off a Trial. | 8 


"THE Trial of an Indictment was 1 8 ed to, notwithſtanding an x Vent. 3 3. 
T Order under the Sign Manual 15 the Clerk of the Crownto -_ a Rex v. * 
er of Proſecution. And by the Court We are not to delay a Cauſe by Benſen. 
Neaſon of the Great or Little Seal. "FA | A 

2. A Motion being made, at the Inſtance of the Defendant, to put off Ms. Rep. 
te Trial of an Indictment for a Miſdemeanor on Account of the Abſence Rex . 

f a material Witneſs, it was inſiſted, that the Trial ought not to be put Stuart. 

;f, becauſe the Proſecution was carried on at the Expence of the Crown: gn 33 
But the Court did without Heſitation make a Rule for putting it off. ; 

z. In an Action by an Adminiſtrator a Motion was made to put off the Salk. 646. 
ial, until a Suit in a Spiritual Court concerning the Right of the Plaintiff Saliſbury v. 
obe Adminiſtrator ſhould be determined. The Motion was refuſed. And Proctor. 

oy the Court—A Court of Common Lay cannot take Notice of a Proceed- lhe ap 

nz in an Eccleſiaſtical Court. ST goto 1 

1. A Motion was made to put off a Trial; becauſe the Coſts for not 1 Barnard, 
roceeding to rial of the ſame Cauſe had not been paid. At firſt the Court 44. | 
aid, that the Application ought to have been for an Attachment for Non- Smith v. 
payment of the Coſts: But it appearing that.an Attachment would anſwer 
jo Purpoſe, the Plaintiff, being already in Cuſtody, a Rule was made for 
putting off the Trial. | N | | 

5. It is not uſual, to make a Rule for putting off the Trial of a Cauſe 
on er than to the next Term, or the next Aſlize, after the Rule for 
putting it off is made. 5 i 3 

6. But upon the particular Circumſtances of a Caſe, the Court will make Rep. of pr. in 
Rule for putting off the Trial of a Cauſe to the fecond Term after the Ss 
Rule for putting it off is made. EH A arg. 334. 
7. It is a general Rule, that a Motion for putting off a Trial muſt be Rep. of Pr. in 


tade two Days at the leaſt before the Day on which the Cauſe ſtands for C. P. 99. 
Inal. | f ' 1 Barn. 320, 


: 326, 329, 
- 350. 
8. But upon the particular Circumſtances of a Caſe the Court will diſ- 2 Barn. 359. 
tenſe with this Rule. After a Cauſe had been called on and made a Re- Hart v. 
nanet by Conſent, a Mation was made for putting off the Trial on Account 
ff the Abſence of a material Witneſs, A Rule for putting it off was made; 
decauſe it appeared, that it did not come to the — of the Defen- 
lant, that this Witneſs was a material one, Time enough to make the Mo- 
on for putting off the 1'rial two Days, before the Day on which the Cauſe - 
as "I been tried, T . | uſe | 
9. otion was made to put off the Trial of a Cauſe upon the Affidavit 1 Barn 318. 
f a third Perſon, that 4 5 $5 abſent Perſon, was a — Witneſs for 8 
be Defendant, No Rule was made. And by the Court— The Affidavit, Wige 
hat an abſent Witneſs is a material one, muſt, in order to obtain a Rule for Mien 78.2. 
atting off a Trial, be made by the Defendant himſelf | 
10. The Defendant's Attorney, in order to obtain a Rule for putting off Rep. of 
Trial made Affidavit that J. F. was a material Witneſs for the Defen. Prat: in 
ant; and that he was beyond York, and could not be in London Time . 96. 
"ogh to give Evidence at the Trial, No Rule was granted. And by the warren, 
dun—It is ſettled, that a Trial ought not to be put off on Account of the Hil. 7 G. 2. 
iolence of a Witneſs, unleſs the De t himſelf do make an Afﬀidavit, - 
Wt the Witneſs is a material one, | . 


* 
: 


ä . "Se 
2 Barn. 353. 11. But it appears from a ſubſequent Caſe, that it is not al 
Day v». fary, in order to obtain a Rule for putting off a Trial on e 40 
Fer, Abfence of a Witneſs, that the Defendant himſelf ſhould make Aﬀdyi 
6. 2. * that the Witneſs is à material one. Upon ſhewing Cauſe againſt a Rub 
Fr putting off a Trial on Account of the Abſence of a Witneſs, it was cb. 
jected, that the Aﬀidavit of the Witneſs being a material one was not mate 
by the Defendant himſelf. The Rule was made abſolute. And by the 
Court There may be a Caſe wherein a third Perſon can ſwear that a Wi. 
. neſs is a material one, and the Defendant himſelf cannot, as if a FaQor (© 
Goods for his Principal, and employ a Porter to deliver them, the Factor h 
this Caſe knows the Porter to be a material Witneſs, but the Defendut 
does not. . 3 , 
| Rep. of Pr. 12. In order to put off a Trial on Account of the Abſence of a Witnel, 
in C. P. 8t. the Affidavit muſt be poſitive that the Witneſs is a material one; for the 
Welberry Court will never delay a Plaintiff without apparent Cauſe, and nothing y 
2B . 1 4. ſo eaſy as for a Defendant to ſwear, that he believes a Witneſs to be a ms 
353* terial one. 8 | e 0 
x Barn 327. 13. If it appear, that the Witneſs, whoſe Abſence is made the Ground 
Bourne v. of a Motion for putting off a Trial, was not abſent at the Time Notice al 
Church. Trial, was given, the Court will not make a Rule for putting off the 
„F 5 
14. It is in the general required, that the Afﬀidavit, for obtaining a Ruk 8, 
to put off a Trial on Account of the Abſence of a Witneſs, ſhould ſhew a WM aware 
what Time the Witneſs is expected to return. 


1 Barnard, 15, But it is ſaid, that it is not always neceſſary to ſhew this; for that WAN Conſt 


Py . 


39- in ſome Caſes, as if the Witneſs be gone in a. Ship belonging to a Fleet woulc 
the King's Service, it is impoſſible to form a Judgment at what Time he 9. 
will return, unleſs the Perſon who makes the Affidavit know what Inftuc and 
tions were given to the Commander of the Fleet. Days 
x Barn.319. 16. A Motion was made to put off a Trial, becauſe the Witneſs who 


Roberts v. could prove a ſet-off was abſent ; but the Court was of Opinion, that, u 
Downes. this is a collateral Defence, and there is no Inſtance in which a Trial has i 10 
ſuch Caſe been put off, the Trial ought not to be put off. KY w 
11 
the | 
I = Veni 
the 


1) At what Time an Jndiftment may be tit 
before Juttices of Oyer and Terminer. _ 


Xeitwe. 159. 1. T T has been holden by all the Judges of Englund, that Juſtices d 
oy 1 Oyer and Terminer dies iter to the Trial of an Indictmen 
upon the Day that Iſſue is joined: But that Juſtices of Gaol Del 
may. f : 
4 Inſt. 164. 4 The Reaſon given for the Difference is, that as Juſtices of Gaol Del- 
2 Inſt. 568. very do, ſome Time before their coming, iſſue a general Precept to ti 
2 Hawk. Sheriff, for returning before them at the Day of their Seſſion twenty · on 
Fl. C. | ek out of every Hundred, to do thoſe Things which ſhall be enjoined them 
on the Part of the King, it is preſumed, that there are always enough 
thoſe returned under the general Precept in Court, out of whom the 8 

an Award being for that Pu ſe made by the Court, may retura 3 Jo 

immediately under the general Precept. | 


- . : 4 This 
' x | > 
, + 
* 
F „ 
* 


. Thi Reaſon does not · appear to be concluſive ; for a ieral' Precept 2 Hawk. 
is {rs the ſame Diſtance of Time before their holding of a Seſſion, Pl. C. 406. 
and in the very ſame Terms, by Juſtices of Oyer and Terminer. Vo. 
4. But whether the Difference depends upon Uſage, or upon whatſoever 4 Inſt. 464. 
it does depend, the Law ſeems to be ſettled, that Juſtices of Oyer-and 3 luſt. 568. 
T-rminer cannot award a Jury for the Trial of an Indictment, to be returned 1 ; 
immediately out of thoſe returned under the general Precept; but that they Pl. C. 406. 
| muſt iſue a Venire Facias for the returning of a Jury. 5 5 | fs 
| 5. It was in one Caſe inſiſted, that Juſtices of Gaol Delivery have not a Cro. Car. 
| Power to award a Jury, to be returned immediately for the Trial of an 340. 
Indictment, unleſs the Party indicted be in Priſon: But the Opinion of the Rex. v. 
Court was, that ſuch Juſtices can as well do this where the Party is not in Chapman. 
Priſon'as where he is. rs 
6. It is ſaid by Coke, Ch. J. that, although Juſtices of Oyer and Terminer 4 Inſt. 164. 
cannot award a, Jury, to be returned immediately for the Trial of an In- 2 laſt. 568. 
ditment out of thoſe returned under the general Precept. they have a - 
Power in all Caſes to award a Venire Facias returnable immediately, and 
he cites divers old Caſes, in which ſuch Power was in Fact exerciſed. © 
7. But it ſeems to be the better Opinion, that Juſtices of Oyer and 
Terniner cannot award a Venire Facias returnable in leſs than fifteen 


0 


L In one Caſe a Fenire Facias returnable immediately, which was 1 Sid- 99. 
amrded by Juſtices of Oyer and Terminer for the Trial of an Indictment Rex v. 
for Barratry, was holden to be good; becauſe it had been awarded with the 
Conſent of the Party indicted ; which ſhews, that without ſuch Conſent it 
would not have been good. | | | 

9. And it may be inferred from divers other Caſes, that Juſtices of Oyer 2 Roll. Abr. 
and Terminer cannot award a Yenire Facias returnable in leſs than fifteen 86. a 


: ö , Cro. Car. 
Pop for the Trial of an Indiftment, | 118 


10. If an Indi&ment be found in a County wherein the Court of King's 9 Rep. 118. 
Bench fits, a Yenire Facias, returnable immediately, may be awarded for Id. San- 
the Trial of the Indictment. | char's Caſe. 

11. But if an Indictment for a Miſdemeanor, found in a County wherein Ibid. 
the Court of King's Bench does not fit, be removed into that Court, a 
Vemre Facias returnable in leſs than fifteen Days cannot be awarded foy 
the Trial of the Indictment. FEW | 


** 
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Ok the Manner of tryin where more than 
; 2 Illue 10 05 be tried, 


. IF in an Action againſt two, one of the Defendants plead a Plea in 1 tag. 125, 
. Abatement, and the other Plea which goes to the Action, and Iſſues 2 Roll Abr. 
ne joined upon both Pleas, the Iſſue upon the Plea in Abatement ought 638. pl. 7. 
firſt to be tried: Becauſe if this be found againſt the Plaintiff the whole | 
Action abates, * | 
2, If in a Perſonal Action againſt two, one of the Defendants plead a 1 Inſt. 12. 
4 which goes to the Action, and the other a Plea which extends only to Bro. Trial, 
mlelf, and Iſſues are joined upon both Pleas, the Iſſue upon the former pl. f. pl. 48. 
Hl ought to be firſt tried: | Becauſe if this be found againſt the Plaintiff, 3 Neolt. Abr. 


Fa. r AA. 


by 


, 1. 4. 
the h 


- - 


— 


: 
1 YT 4= © 
| the other Defendant may take Advantage of the Verdict, m which (bern 
there will be an End of the Action. HE Sor ft OBE, 
- Tl6ft, 125. 3. If in an Action of Treſpaſs againſt two, one of the Defendanti pled 5. 
| 2 Roll. Abr. Releaſe, and the other a Plea which extends only to himſelf,” as Not gu WY i T 
628. pl. 5. ora Juſtification; and Iflues are joined upon both Pleas, the Iſſue upon the BY tried 
N PET, former Plea ſhall be firſt tried: Becauſe if this be found againſt the Plat Tern 
tiff it makes an End of the Action; the Diſcharge of one Defeadam ben ſpe 
in ſuch Caſe carte of both. a + 20 - 
1 If a nal Action be brought againſt two, and one of the Defe ter 
. KI | pied a ger extends to himſelf only upon one Day, and — it mi 
a Plea which extends to himſelf only upon a fubſequent Day, and Iſſues ix 
joined upon both Pleas, the Iſſue upon the former Plea ought to be fi 
| tried: Becauſe it ſhall be intended to have been firſt pleaded. 
2 laſt. 125. F. If a real Action be brought by J. S. as Heir to his Father againſt tm, 
a and one of the Tenants plead a Plea which extends only to himſelf, af 
428. pl. 9. the other a Plea Which goes to the Action, as that the Demandant iz 
| Baſtard, and Iſſues are joined upon both Pleas, it is not material which 
the Iſſues is firſt tried; for although that which goes to the Action k 
firſt tried and found againſt the Demandant, the other ſhall neverthelef k 
tried: Becauſe the Demandant may recover that Part df the Land, d 
15 which the other Tenant is in the Poſſeſſion. | | 
1 Inſt. 125. 6. If in an Action an Iſſue be joined as to Part, and there be a Demi 
adlãs to the Reſidue, it is in the Diſeretion of the Court to order the Iſſut t 
| - be firſt tried, or the Demurrer to be firſt argued, | 
Sayer 131. 7. At a Trial at Bar, in which eleven Iſſues directed by the Court 
Kemp v. Chancery were to be tried, it was moved, that the Evidence as to the d 


x 
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- 
a ; 
1 * 
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g 8 
5 , 


' 


Mackerill. ferent Iſſues might be gone through ſeparately, and the Caſe of Lot 
Thanet v. Sir Edward Snatchbull was cited; in which divers Iſſues direfd I.. 
by the Court of Chancery had been tried in divers Terms. This was cov be . 
vr t 


ſented to by the other Side. And by the Court—The doing of this 
. quite reaſonable; For if the Evidence be not gone through ſeparately, i 
muſt in ſumming up be ſeparated by the Judge, otherwiſe the Jury vill at 
be able to find a proper Verdict. 

a 1 


„*** — 


(L) Df granting a new Trial, 
"= | 1. In an > 


*ty 462. 1. HE Caſe of Mood v. Guifton, which was in the Year 16558 
Wood ov. the firft Caſe reported in the Books, wherein a new Trial 
Gunſton. granted. | | 

1 Will: 207, 2. But it is ſaid, that it ought not from thence to be concluded, thi 
Rex v. his was the firſt Inſtance of granting a gew Trial; for that the Silence a 
theCorp. of Reporters as to this Matter may be imputed, to its not having been 
. the Practice to report what was done by Courts upon Motions. 

Salk. 648. 3“ It is ſaid by Holt, Ch. J. that the granting of new Trials muſt lun 
Argent v. been much more antient than the Caſe of Mood v, Gunſſon , Becauſe it 1 
Darrel. - long before this Caſe a good Cauſe of Challenge to a juror, that he had . 
. fore been a Juror in the ſame Cauſe. 

Str. 99s. 4 But it is ſaid in another Caſe, that what is ſaid by Holt, Ch, J. is te 
Kex e. Bell. Caſe of Argent v. Darrel is not of much Weight; for that the _ 


becauſe a Man had before been a Juror in the ſame Cauſe, might have been 
where a Venire Facias de nova had been awarded. "un 
5. The proper Time of moving for a new Trial, if the Cauſe were tri 

in Term, is within the firſt four Days after the Day upon which it was 
tried; if it were tried in a Vacation, within the firſt four Days of the next 
Term: Becauſe Judgment may be entered up after ſuch four Days are re- 
ſpectively paſt. . . 
6. But it has been holden, that if Judgment have not been in Fact en- Str. 995» 
tered up, a, Motion may be made for a new Trial aſter the Day upon which N 18 


it might have been entered up is paſt. | Y | Mich.9G.z. 


7. In a later Cafe, however, it was holden, that a nou 88 1rd. 
moved for after the Day on which Judgment might have been entered up Wilis b. 
bs paſt, although it have not been in Fact entered up; unleſs the Matter, Bennet, 


upon which the Motion is founded, were not diſcovered until ſuch Day * 3 


1 the general true, that a Motion for a new Trial cannot be Salk. 647. 


made after moving in Arreſt of Judgment. ; | Turbeville 
v. Stamp, 


rere not diſcovered at the Time of moving in Atrreſt of Judgchent a in C. B. 124. 
Motion for a new Trial may be made after moving in Arreſt of Judg- Philips 
* * . | owler. 
10. And if this be not the Caſe, the Court will ſometimes give Leave to 

nore for a new Trial after moving in Arreſt of Judgment; becauſe, if there 

de Reaſon to arreſt. the Judgment, it would be nugatory for the Parties 

be at the Expence of a ſecond Trial. RS, | 
11. A new Trial may be moved for, although the Verdict be ſpecial ; for Bunb. gt. 
le latention of a ſpecial Verdict can only be to reſerve a Queltion of Law Namink e. 
the Opinion of the Court, in Caſe the Verdict ſhall ſtand. 1 Far well. 

12. If due Notice of Trial were not given, this is a good Reaſon for Salk. 646. 
nnting a new Trial: But if a Defence were made, the Court will not Thermolis 


Notice being cured by the Defence. 1 
13. A new Trial in an Indictment was granted; becauſe the Defendant Sayer 90. 
ad not given due Notice of Trial. k | a v4 


14 A new Trial cannot be moved for after a Nonſuit; the Plaintiff being 7 Mod. 54. 
ut of Court. | . | - nb 


| 2 MR * | 
15. But a Motion may be to ſet aſide a Nonſuit for Irregularity, and if Rep. of Pr. 
appear to have been obtained irregularly, the Court will make a Rule g. yy B. 
EN in the Cauſe, which anſwers the ſame Purpoſe as 1 222 | 
16. It has been holden, that a new Trial cannot be moved for in the 2 Barn. 352. 
ourt of Common Pleas, in a Cauſe which was tried before a Judge of Bond v. 
other Court, unleſs the Fact upon which the Motion is grounded be Palmer. 
Filed by Affidavit. | | | 
J. But in a late Caſe the Court of Common made a Rule to MS. Rep. 
* Cauſe, why a new Trial ſhould not be granted in a Cauſe which was Gulliver v. 
cd before a Judge of another Court, L the Fact upon which the N 
Aion was grounded was not verified by an Affidayit. 8 
18, It is in the general true, that the Court will not grant a new Trial, ; * 2 351. 
1 Report be made of the Trial by the Judge before whom the Cauſe Williams. 


19, But if the Judge before whom the Cauſe was tried die before he — 

bea Report of the Trial, the Court will receive an Account thereof by 13% nc * 
4 | * ; Trin. 30 G. 
20. The 2. in B. K. 


9. But if the Matter, upon which the Motion for a new Trial is founded, Rep. of Pr. 


rant a new. Trial, although due Notice of Trial was not given; the Defect v. Cole. 


| 
| 


0 x ? + \ o 7% F 1 


20. The Report of the Judge before whom the Cauſe was tried h ch 


* » 


| acdluſive, upon a Motion for a new Trial, as to every Thing which paſſed & - 
* re: 4 ER | | a ; 

| 12 Mod. 21. It is ſaid by Holt, Ch. J. that if in his Judgment the Matter deſena x 
336. a Re- examination, he ſhould be for granting a new Trial, although it vol of 
Anon. be contrary to the Report of the Judge. 5 : fin 
| Mod 22. If there have been a View the Court will not, unleſs there be fone wi 
Aen. ſpecial Reaſon for ſo doing, grant a new Trial: Becauſe it is to be . har 
ſiumed, that the Jury were as much or perhaps more influenced by un tha 
| they obſerved upon the View, than by the Evidence given in Court. ö Ex 
Mod 23. If two Perſons are Defendants in an Action, and there be a Verdi 
97 in Favour of one of them, the Court will not grant a new Trial at the Iz rat] 
ad ance of the other; becauſe the Verdict muſt, if ſet alide, be ſet able vi Co 
Spark and to both; and it would be very unreaſonable, that he in whoſe Favour th 10 
another. Veidict is ſhould be a ſecond. Time in jeopardy. But if the Defendatt, ald 
Str. 814. in whoſe Favour the Verdict is, conſent to the granting of a new Trial, the Col 
3 Court will, provided it be in other Reſpects proper, grant a new Trial. pay 
| 12 Med. 24. The Court will not grant a new Trial. if it be probable, that the 
| 319. Verdict, in Caſe a different one be found upon the new Trial, will be giz fan 
= ** in Evidence in a criminal Proſecution. e 5 l &d 1 
| | Penne 25. 25+ It is in the general true, that the Court will not grant a new Tri the 
12 Mod, * the Merits, without the Condition of paying the Coſts of the former the 
| . | 3 
. 1 256. But the Court will ſometimes grant a new Trial upon the Mera I der 
3 without the Condition of paying the Col of the former Trial. 18 

| Str. 642. 27. It being diſcovered, that the Jury had drawn Lots, in order to & 
| Hale e. termine for which Party they ſhould find a Verdict; the Court granted! 3 
Cove. new Trial, and ordered that the Coſts of the former Trial ſhould abide de Ver 
Event thereof. 268 e : | thin 
* aw; Rep... 28. At the Trial of an Action of falſe Impriſonment againſt a Juſticed 3 
Pickerſgill, the Peace it appeared, that the Action was commenced within ſix Monti Thi 
v. Palmer, after the End of the Impriſonment of the Plaintiff, but not within i Ver 
Hil. 2 G. 3. Months after the Day of his Commitment. It was ruled by Willis, Ch. cept 
in C. B. before whom the Cauſe was tried, that the Action was not commeyced with 3 
the Time limited by the 24 G. 2. c. 44. and the Plaintiff was non- uud 
A new Trial was granted, without the Condition of paying the Colts 0 

the former Trial. | | 

MS: Rep. 29. Two Bills of Exchange, drawn by Colonel Clive upon the Eft ſul 

Edie and Company, payable to Campbell or Order, had been indorſed by Canplul 

Lard. v. the Ogi/by ; but the Words or Order were not added in the Indorſement of 

Eaſt India of the Bills. Both the Bills being afterwards indorſed by Ogilby to Ecru 

D 0.3 Lard and Order, an Action of Aſumgſit was brought upon them. Thet 
in K. B. being no Doubt as to the Bill which was indorſed to Ogilby or Order; f- 3 


Jury found for the Plaintiffs as to the Count wherein this was declared id 
As to another Count wherein the Bill indorſed to Ogilby only was declud 

for, they found for the Defendants ; but their Verdict as to this Count m 

rounded entirely upon Evidence, that by the Uſage of Merchants ® 

| Bil was not aſſignable to the Plaintiffs, becauſe the Words er Order vt 

not added in the Indorſement from Campbell to Ogilly. Upon a Motu 

for a new Trial, Lord Mansfield, Ch. J. before whom the Cauſe was tie 

| reported, that he told the Jury, that by the general Law every Indorſen® 

hop of à Bill of N would follow the Nature of the original Bil ; ut 
conſequently, that if the original Bill were payable to J. S. and Order 

Todorfement by J. S. to J. N. would be a good Aſſignment to J. N. by 

4 his Order, notwithſtanding the Words cr Order were not added in 

X - Jndorſement to J. N. But that, if they were fully ſatisfied fn! 
© Evidence which had been given, that the Words or Order ure by 3 


/ 


” " 
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Uſage of Merchants neceſſary to the enabling of an Indorſee to affign a 
Bill of Exchange, they ought to find for the Defendants as to that Bill 
in the Indorſement of which theſe Words were not added. His Lordſhip 
added, that at the Trial of the Cauſe he was of Opinion, that Evidence 
I of the Uſage of Merchants was in this Caſe admiſſible ; but that, having 
fince looked into the Caſes upon the Point, .and conſidered. the Matter 
with great Attention, he is now clearly of Opinion, that he ought: not to 
have admitted ſuch Evidence, and conſequently that, as the Verdict upon 
that Count which is found for the Defendants was entirely grounded upon 
Evidence of the Uſage of Merchants, a new Trial ought to be granted. 
zo. The other Juſtices being of the ſame Opinion, the remaining conſide- 
ration was, whether the new Trial- ſhould' be granted upon - the uſual 
Condition of paying the Caſts of the former Trial. It was holden, that 
no Coſts ſhould be paid, And by the Court As a Verdict muſt, if ſet % 
aſide, be ſet aſide generally, and this Verdict is agreed to be right as to the _ 
Count which is found for the Plaintiff, there is no Reaſoa that he ſhould / 
pay the Coſts of the former Trial. | : . 
31. It is ſaid, that when a new Trial is ae the firſt Verdict ought to 12 Mod. 
ſand as a Security, for that otherwiſe the Party againſt whom it was obtain- 439. | 
ed may ſpirit away the Witneſſes upon whoſe Teſtimony it was founded, and Anon. 
thereby deprive the other Party both of the Benefit of the firſt Verdict, and of St. 466. 
the Means of obtaining a ſecond. . | 
32. It is in the general true, that if a new Trial have been granted, and 8alk. 649. 
there be a Verdict for the ſame Party that the Verdict upon the firſt Trial Clark 2. 
was, the Court will not grant a third Trial. : rg 


33- But upon the particular Cireumſtances of a Caſe, as if the ſecond 6 Med. 22. 
Verdi have been obtained by unfair Practice, the Court will grant a 
third Trial. | h | | 
34- It is ſaid, that Courts of Equity do not grant a new Trial as a Vin. Trial, 
Thing of Courſe, although an Eſtate of Inheritance will be bound by the 467. pl. 4. 
Verdict; for that the granting or not granting of a new Trial does always 
depend upon the Circumſtances. of the Caſe, | f 
35. A new Trial cannot be granted by an inferior Court, and if the Salk. 650: 


ith 
by: Judge thereof do grant one, a Mandamus lies for a Procedendo ad Fudicium 2 113. 
fx d 


ayer 203. 


upon the Verdict. 


4 2. Aſter a Trial at Bar. 


220d ' LR 
6 36. It is laid down in divers Caſes, that the Court ought not to grant 1 Sid. 58. * 
d de Trial after a Trial at Bar, unleſs there have been a Miſbehaviour, in Salk. 648. 
ie Jury; for that a Trial at Bar, by Reaſon of its greater Solemnity, is of 7 Mod. 37. - 
much more Authority than a Trial at V. Pfius. ee 


. 1 Will. 213. 
Prec. in Ch. 193. Ld. Raym. 514. 


\ 


37. But it has been holden in other Calls, that the Court ought, if the Str. 384, 
—rcumſtances of the Caſe require it, to grant a new Trial after a Trial at - 4 lere 
v 8 1360. f 


N. And it is in one of theſe Caſes obſetved, that in the Caſe of Wood gr. e2e. 
Gunflon, which is the firſt Caſe reported in the Books wherein a ne Muſgravev. 


ral was granted, it wag granted after a Trial at Bar. 4 Ne vinſon. 


Vor. V. R | 39. As 


bert. Shaw. 
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Fenwick v.; FAS. . a 
| 2 rang "OS. only to inform the Conſcience of the Chancellor, this Court does fre. 


venor. 


"; 


quently grant a new Trial after a Trial at Bar. 


f Cauſe was tried. 1 


2 Lill. Abr. 40. If the Judge before whom a Cauſe was tried were therein intereſted 
749 · the Court will grant a new Trial, and it is ſaid the Court will do this 
' notwithſtanding both Parties conſented to the Cauſe berng tried before ſuch 

Judge; for it is not to be imagined that he could be quite indifferent. 
1 Mod. 41. A new 'Irial was granted, becauſe a Peer of the Realm who wa 


Lady Her. Intereſted in the Cauſe ſat upon the Bench during the Trial. 


10 Mod. 42. If the Judge before whom the Cauſe was tried made any Miſtake, 
- 202, the Court will grant a new Trial; for a Judge of M/ Prius is rather to 
Reg. v. the be conſidered as Having acted in a miniſterial than a judicial Capacity; 
Corp: of |" and 2s the Ground of granting a new Trial is doing Juſtice to the Paty 
* injured by the Verdict, it ought as well to be granted on Account of 1 

_ Miſtake in the Judge, as upon Account of a Miſtake in the Jury. 


| ern 43. If the Judge before whom the Cauſe was tried have refuſed to al. 
* 5 S3, mit proper Evidence, this is a good Reaſon for granting a new Trial. 


7 Mod. 64. 44. If the Judge before whom the Cauſe was tried did admit 1mproper 
Ie Evidence which was objected to, the more regular Way was to have tes. 
> Med. 53; dered a Bill of Exceptions : But notwithſtanding this have been omitted, 


| the Court wi grant a new Trial. 


= fi | 
4. On Account of a Defect, Miſtake, or Fault of the Jury by whom the 
e | Cauſe was tried. . 


11 Mod. 2. 45: If the Sheriff did not follow the Direction of a Rule of Court i 
returning the Jury, this is a good Reaſon for granting a new Trial. 
12 Mod. 46. But if the Party, againſt whom the Verdict js in ſuch Caſe found 


3 did make a Defence at the Trial, the Court will not grant a new Trial; 
12 Mod. for, as he would have had the Advantage of the Verdict if it had been i 
884. his Favour, he bught to be bound by it. 

Cro; Enz. 47. In the Fenire Facias there was the Name of Thomas Bucher of A. k 
57% the Diſtrii gat this Name was left out, and the Name of Thomas Carter d 


_ Diſpha x. 7 was inſerted. Thomas Carter of A. being ſworn won the Jury which 
: ay cl tried the Canſe, the Verdict was holden to be void; becauſe the Cauſe 
1906, pl. 3. was not tried by twelve of the Pet ſons returned upon the Pannel. 

Co. Elia · 48. In the Penire Facias and in the Diflringas there was the Name d 
1 „ Jobn Taverner. A Perſon of the Name of John Turner being ſworn up 
Derring- on tlie Jury which tried the Caule, the Court upon a Motion in Arreſt 
tou. judgment was clear, that if the Variance had been in the Chriltian Name 

Judgment ought to be arreſted: But they had ſome Doubt, whether, # 

the Variance was in the Surname, this ought now to be done; because! 

Nau may have two Surnames. It was' afterwards holden, that Judgn® 

, e dos henog pans 855 { 

2 Barn. 364. 49. A Perſon was returned and ſworn upon the Jury, by the Named 
Wrey v. enty, a new Trial being moved for upon an Affidavit that his 


Thorn, 4 


I's Os 
* 


f 


Balk. 650. 39. As the Verdiet upon an Iſſue directed from the Court of Chancery | 


3. On Account of a DefeR, or Miſtake of the Judge before whom the 


— 
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Name was Harry, it was refuſed.” And by the Court As the Record and 

the Jury Proceſs are right, an Afﬀidavit ought not to be received to con- 

dit them. | This was the Perſon who was returned and intended to be 

pon the Jury, and it is commonly underſtood, that Henry and Harry are 

Þ fame Name = 
50. A Perſon of the Name of Richard Sheppard was yeturned to ſerve 2 Barn. 362. 
z a juror on the Crown Side. This erſon being in the Nift Prius Court, Norman v 
hen Richard Gratter returned upon the Ni Prius Pannel, was called, he Beaumont. 
aſwered, and was ſworn upon the Jury in the Room of Graiter. A new 

rial being moved for on the Part of the Defendant, it was ſaid, that the 

Defendant ought to have challenged this Man, and that the Court will not 

ow. receive an Afﬀidavit to contradict the Record: But a new Trial was 

ranted. And by the Court—The Court are not in this Caſe concluded by 

he Record. The twelve Jurors who try a Cauſe are by the 3 Geo. 2. to be 

fawn out of a Box, and conſequently, as this Man's Name never was in the 

ox, the Cauſe has not been tried. | | | 

51. John Peace who was returned upon the Pannel did not appear: But 2narn. 366. 
ben he was called his Son anſwered, and was ſworn upon the Jury. A Ruſſel x. , 
ew Trial was granted. And by the Court—This Verdict was not found Ball. N 
y twelve of the Perſons returned upon the Pannel. | 

52. A Perſon returned upon the Pannel by the Name of Homer was Led. Raym- 
ballenged, and the Challenge was allowed. This Man being afterwards parker ,, 
rorn ſod. the Jury as a Fal-ſman by the Name of Hool, a new Trial Thornton. 
nted, 6 
53. The Court will not grant a new Trial, becauſe one of the Jurors 1Ventr. 3 
s related to one of the Parties; for the other Party, who might have Cotton v. 
aged this Perſon, ought to ſuffer for his Neglect. 2 ö 
54 A new Trial being moved for, becauſe one of the Jurors had a Suit Sty. 129. 
ending with the Plaintiff againſt whom the Verdict was found, it was Loveday's 
"TY And by the Court—Why did not the Plaintiff challenge this Cafe. 


— 


55. If there were good Cauſe of Challenge to one of the Jurors, but 7 Mod. 54. 
Is was not. known, and conſequently could not be taken Advantage of at Hyon v. 
e Trial, the Court will grant a new Trial. | : Ballard, 
56. A new Trial was granted upon Affidavits of eleven of the Jurors, Rep. of br. 
ting forth that they had agreed to find a Verdict for the Plaintiff, and to in C. B 66. 
e him Five Shillings Damages; but that the Foreman had by Millake 3 | 
en a Verdict for the Defendatit. | | 
J. A new Trial was granted, becauſe the Jury found a Verdict for the gayer 2. 
untiff, notwithſtanding they were directed by the Judge before whom Golding v. 
Cauſe was tried, that upon the Evidence they ought to find for the De- Crowle. 
cant, «8 | g ; 
58. In an Indictment, for putting Ducats into the Pocket of the Proſe - Sayer 35. 
tor with an Intent: to charge him with Felony, the Jury found the Rexv. / 
endant guilty generally. Upon a Motion for a new Trial Aſſidavits Simons. 
il the Jurors were produced, in which they ſwore, that they only intended 
ind him guilty of the Fact of putting the Ducats into the Proſecutor's 
ket, but not of the Intent; and Foſter, J. before whom the Indictment 
tried, reported, that his Direction to the Jury was, that in Caſe they 
not think the Defendant guilty of the Intent they ought to acquit him. 
ww Trial was granted. And by Lee, Ch. J. - We do not grant a new 
on Account of an After-thought of the Jurors, for the doing of this 
ud be a bad Precedent ; but becauſe the Verdict was contrary to the 
tion of the Judge in a Matter of Law. And by Deniſon, J.—if the 
ut had been as the Jury intended to find it, namely, that the De- 
ant was guilty of the Fact, but not of the Intent, it would have been an 
{ ® R 2 incomplete 


| 5 SY 2 142 N 
- * 
= * Fi _ 
> 


1246 EEE 


incomplete Verdict, and conſequently no judgment could 1 g 
given. | 3 1 ; | 


Str. 1106, 59. It is in the general true, that if the Verdiꝗ be contrary to Exidendt 
1142. the will grant a new Titisl. 1... - Ned #51 IA | | 
het 60. But in ſome Caſes the Court will not grant a new Trial, althoug 
. the Verdict be contrary. to Eviden e. 
1 Barn. 9. 61. If there are two Iſſues, and the Verdict be not contrary to Evideng 
317, 333. as to one Iſſue, the Court will not e a new Trial, although it be cov 
trary to Evidence as to the other; for as the Verdict is right in Patt, th 
Court will not ſet it aſide. A, 17 1 oF | - A Ms 
Salk. 644. 62. In an AQion upon the Caſe againſt 7. S. for negligently keeping h 
Smith v. Fire, by Means whereof the Houſs', of the Plaintiff — eb tran 
Frampton. Verdict was for the Defendant. A new Trial being moved for, it wan 
fuſed, although the Verdict was contrary to Evidence; becauſe it yay 
1 , ̃ ß dh 
- Salk. 653. 63. But if in a hard Action there be a Verdict for the Plaintiff, the Com 
n will, in Caſe the Verdict be contray to Evidence, grant a new Trial. 
Salk. 643. 64. J. S. being hung in Chains by the Sheriff upon the Soil of J. PA 
Sparks v. In an Action brought by J. N. a Verdict was found for the Defendant. Thy a 
spicer. Court, although it was contrary to Evidence, refuſed to grant a new Tra 
it appearing, that the Sheriff had done this merely for * Conveniene d 
bdeuhe Place, and not with a Deſign to affront or 57 3 5 
Salk. 646. 65. In an Action of Afumpſu the Jury found a Verdict for the Fange. 
Deerly v. notwithſtanding the Defendant proved her Defence, which was Coverm 
The 775 A new Trial being moved for, it was refuſed. und by the Court--4\; th 
3 Ma- Defendant wis reputed to be a Feme Sole, and lived as ſuch, ſhe ought a 
8 to have ſet up ſuch a Defence, in order to prevent the Plaintiff from recs 
- +  vering a juſt Debt. = 5 
Salk. 644. 66. The Plaintiff in an Action of Ejed ment, who was a Mortgage 
Smith v. claimed under a Surrender of the Premiſſes as being Copyhold: wheaews 
Plgc. appeared, that they were not Copyhold. The Defendant claimed under 
voluntary Conveyance. A Verdi being found for the Plaintiff, the Cout 
although it Was contrary to Evidence, refuſed to grant a new. Trial; b 
cauſe the granting thereof would, as was ſaid, be contrary to the n 
" Juſtice of the Caſe. | lit ah, bi apa 
Sk. 647. 67. An Action of Trover being brought by a Leſſor againſt his Leit 
Starr o. for ſome Trecs cut down by the latter, a Verdict contrary to Evidence 
Wade. found for the Defendant: Yet a new Trial was refuſed: Becauſe it appeus 
that the Trees were cut down in making Ditches, which were of more 40 
vuntage to the Land than the Value of the Trees. 
MS. Rep. 68. A new Trial being moved for in an Action of Treſpaſs, the 5 
Mero v. before whom the Cauſe was tried reported, that th. Treſpaſs was pro 
Hull. and that the Jury onght according to the Evidence to have found a ½ 
Mich. 3 G. gict for the Plaintiff; but that, in his Opinion, Sixpenge Damages #0 
"= M9 *: 5" pare been faffiotents rm Trial was refuſed. And by Lord Marz | 
Ch. J. — As the granting of a new Prial is diſcretionary, the Court 
never miniſter to the Paſſions of either Party, by grantiag one in a U 
like the preſent, wherein the Jullice of the Caſe does by no Means 14 
NMS. Rep. 69. Upon a Motion far a new Trial in an Aò ion for. a Libel acc 
Burton v. the Flafatiff of Diſaffe ch ion, the Judge beſore whom the Cauſe was tried 


N ported, that the Jury had found a Verdict for the Defendant contrary 


2. in B. P. to Evidence and his Dire tion: But that, as the general Character of 
Plaintiff was proved to be that of a Jacobite, and no Damage was FF 
to have been ſuſtained, the Jury ought not in his Opinion to, have BY 
more than two Shillings and Sixpence Damages. The Court. 


oo . 


p * 
4 
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grant a new Trial: And by Lord Aſangſeld, Ch. J. a new Trial ought never 
to be , unleſs foe manifeſt Injuſtice be done by che Verdict. As 
this is a vindictive Action, and it was not proved that the Plaintiff ſullaitied 
auy Damage, the granting of a new Trial, by which the Plaintiff in all Pro- 
hability would be Money out of Pocket if he ſhould obtain a Verdict, would 
anſwer no other End that that of vexing the Defendant.” It is the Duty 
of the Court to ſee, that ſubſtantial Juſtice be in every Caſe done to both 
parties; but they ought never to miniſter to the Paſſions. of either. | | 
10. A new Trial has in ſome Caſes been granted, becauſe the Verdict 
as, in the Opinion of the Judge before whom the Cauſe was tried, con- 
ary to the Weight of Evidence. Ty N N 
71. In one Caſe the Verdict was for the Plaintiff ; But upon the Re- 1 Barn. 322. 
port of Millet, Ch. J. before whom the Cauſe was tried, that the Weight Wheeler . 
o Evidence was in his Opinion with the Defendant, a new Trial was _ NP 
nted. n | | | .. 
72. Rydir, Ch. J. before whom the Cauſe was tried, reported, that there Sayer 264. 
n Evidence on both Sides: But that the Evidence for the Party in whoſe Berks 7, 
Farour the Verdi was ſo very ſlight, that the Jury ought not in his Opi- Maſon. 
non to have regarded it; and that the Evidence for the other Party was Eil. 29.0.8. 
ry ſtrong ; and he added that he was diſſatisfied with the Verdict. A new | 
nal was granted. | © ER 
73. In another Cafe; wherein-a new Trial was granted, it was laid down MS. Rep. 
generally, that the Court ought to grant a new Trial, if the Verdict be in the 2 85 
pin on of the Judge before whom the Cauſe was tried contrary to the Trin. 30 Q 
Weight of Evidence, although there were Evidence on both Sides, 2. in B. R. 
14. A new Trial has in ſome other Caſes been refuſed, notwithſtanding 
he Verdict was, in the Opinion of the Judge before whom the Cauſe was 
ned, contrary to the Weight of Evidence. f on] 
15. In one Caſe the Judge, before whom the Cauſe was tried, reported, Str. 1142, 
hat the Weight of Evidence was with the Plaintiff, aud that in his Opinion Aſhley v. 
he Jury ought to have found a Verdict for him. A new Trial was re» . wa 4 
uſed. And by the Court—As there was Evidence for the Defendant, the mo 55 | 
uy were the proper Perſons to judge on which Side the Weight of Evi- | 
KnCe was. ; | | , 
76, In another Caſe a new Trial was refuſed, although Zee, Ch. J. re- Str. 1142. 
ported, that the Evidence for the Plaintiff, was very weak, and that he ance 
ad ſummed up the Evidence ſtrongly for the Defendant. , ' 1 


i Mich,14 G, 
; 5 99. 

7. In another Cafe Pratt, Ch. J. before whom the Cauſe was tried, 15s, Rep. 
ſter reporting the Evidence ſpecially, expreſſed himſelf to this EffeR. Francis v. 
| | had been upon the Jury, and had known no more of the Witneſſes Baker, 
bin I did when this Cauſe was tried, I ſhould have thought the Verdict Hil 3 8. 3. 
ught to have been for the Defendant; but 1 do not chuſe to declare 3 
ſelf diſſatisfied with the Verdi k: Becauſe where there is a contrariety 
| Evidence as to the Principal Matter in Iſſue, and the Charatters of the 
tneſſes on both Sides ſtand unimpeached, the Weight of Evidence does 
N depend altogether upon the Number of Witneſſes; for it is the 
wornce of the Jury, who may know them all, to determine which Wit- 
6 they will give Credit to; and no Judge has, in my Opinion, a Right to 
ume a Jury, for exerciſing their Power of determining in ſuch Caſe, 
e concluded with leaving the Matter to the other Juſtices. A new Trial 
u refuſed. And by Clive, J.—The granting of a new Trial in this Caſe 
wld be taking away that Power, which is by the Conſtitution veſted in 
i Jury. And by Bathurſt, J.—As there was in this Caſe ſtrong Evidence 
a the Plaintiff, a new Trial onght not to be granted; _— the Weight 
Evidence was in my Lord Chief Juſtice's Opinion with t . 


— 


- 
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2 Roll. Rey. 78. It is in one Caſe ſaid, that if in an A dion which ſounds in 
21. as an Action of Treſpaſs, only half a Farthing be aſſeſſed for Damages, the 
Str. 940. 79. In an Action for Words the Plaintiff had a Verdict with Twenty 


Fo the Damages were onlv Six Shillings : Yet the Court refuſed t 
SirWoolft | 8 \ g O grant a ney 
Ronny Trial. It is moreover in this Caſe ſaid, that the Court will never grant 4 


r , 44 SR 
: 
. 


Lord Gow- 


2 Barn. 366. &2, A new Trial being moved for on Account of the Smallneſs of tle 
| Ruſſel v. Damages, it was refuſed. And by the Court — Where the Demand is c. 


« "Salk. 647, 83. In an Action of Covenant in which the Damages ſuſtained appeal 


. 


And by Gould, J. It is difficult to draw a Line as to the granting of a nw 
Trial; and perhaps the granting or not granting of it muſt always depend 
upon the Circumſtances of the Caſe. In the preſent Caſe there is no Reaſoy 
to grant one. | a lis 


, mM”: Court will not grant a new Trial, it being in the Power of the to il. 
1 ſmall Damages as they pleaſe in ſuch Action. 18 


Hayward v. Shillings Damages. A new Trial being moved for, it was refuſed. Ay 
1 7 by the Court—This is a hard Caſe ; but the Court has conſtantly refuſed 
do grant a new Trial on Account of the Smallneſs af the Damages. 


Str ; . * © . ws 
4160 Wo - 80. In an Action for a malicious Proſecution of the Plaintiff for Felowy 


9 Gz. new Trial on Account of the Smallneſs of the Damages; becauſe an At, 
taint would not lie in ſuch a Caſe againſt the Jury, it not being a falſe Ver 

dict: And it is added, that new Trials were introduced in the Room d 
Attaints, as being eaſier and more expeditious Remedies. 

1 Barn-332. g. In an Action of Scandalum Magnatum the Jury found a Verdid {x 
er v. Heath, the Plaintiff with only Twelve-pence Damages. A new Trial being mon 
Trin. 13 G for on Account of the Smallneſs of the Damages, it was refuſed. Andy 
3. the Court No Inſtance has been produced of granting a new Trial on As 

5 count of the Smallneſs of the Damages. | f 


no PIN, tain, as if it ariſe upon a promiſſory Note, the Court will grant 2 10 


Trial on Account of the Smallneſs of the Damages: But where the De 
mand is uncertain, as in the preſent Caſe where it is for the Cure of 
Wound, the Court ought not to grant a new Trial on Account of th 


. Thy 


N - Smallneſs of the Damages. | 


Avon. to be One Hundred Pounds, there was Judgment upon a Demurrer for tit 
Mich roW. plaintiff A leſſer Sum being found by the Jury upon the Execution d 
2 a Writ of Enquiry, a new Writ ot Enquiry was awarded. And by tit 
Cuurt—As an Action of 1+) avian Io bave been brought for the Hund 
Pounds, the Jury ought to have found Damages fo the Amount of tl 
whole Sum, unleſs the Defendant had proved ſomething to lefſen it. Tit 
general Rule, of not granting a new Trial, or a new Writ of Enquiry, up 
on Account of the Smallneſs of the Damages, does not extend to th 

Caſe. i, 
$tr. 425- 84. Upon a Contract for Stock the Plaintiff and J. S. did each depdl 
Woodford yo Hundred Pounds in the Hands of the Deſendant. As 7.8. did od 
A. 1. perform his Part of the Contract, the Plaintiff brought an Action for ts 
Four Hundred Pounds depoſited, and obtained Judgment upon a Demi 
rer. A Writ of Enquiry was executed, and the Plaintiff proved his Caſt 
yet the Jury, upon a miſtaken Motion that the Defendant could not pn 
with the Money without the Conſent of both Parties, found only a Pew 
Damages A new Writ of Enquiry was awarded. And by the Court 
The Rule, of not ſetting aſide a Verdict on Account of the Smallueß 
{ the Damages, does not extend to this Caſe, in which the Jury were mila 
in a Point of Law. 925 W 
2 Barn. 364. 85. Upon the Execution of a Writ of Enquiry the Sheriff admitted 
Pr gab; moper Evidence upon the Part of the Defendant ; by Reaſon of which 
Trin. 14 G. Damages found were much leſs'than they would otherwiſe have been. 
2. '" few Writ of Enquiry was awarded. And by the Court—A Not 
prevailed, that where the Damages are — the Court may g 


— 


— 
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new Trial; but that it cannot where they are too ſmall: But there ſeems - 
to be no good Reaſon, why a new Trial thould not be as well granted in 
the latter Gaſe as in the former. Fed . 5 

86. It is ſaid, that a new Trial was granted, on Account of the Ex- Sty. 462. 
cefliveneſs of the Damages in an Action for Words. And by Glyn, Ch. Fry S 
— Wherever the Court believes, that the Verdict was contrary to the Di- Mich 50.3. 
rection of the Judge before whom the Cayſe was tried, a new Trial may be 
granted. But in a fuller Report of this Caſe, in page 466 of the ſame Book, 
the new Trial does not-appear to have been granted merely on Account of 
the Exceſſiveneſs of the Damages, but becauſe the Jury had ſhewna a Par- . ; 
tiality to the Plaintiff, | l : 

97. In an Action of falſe Impriſonment the Jury found a Verdict for the Comb. 357, _ 
Plintiff with 2000l. Damages, although the Plaintiff had been confined ff 5 W. 
by her Mother only two or three Hours. A new Trial was granted on 10 
Account of the Exceſſiveneſs of the Damages. And by Holt, Ch. J. The 
jury were ſhy of giving their Reaſon for their Verdict, thinking they had 
an abſolute Power to find it as they pleaſed. This is a Miſtake ; for the 
Jury are to try the Cauſe with the Aſſiſtance of the Judge, and they 
ought to give their Reaſon for their Verdict, if required by the Judge ſo to 
doy that they may, in Caſe they proceed upon a miſtaken Notion, be ſet 
right. | OE. | : | 
88. In an Action for maliciouſly proſecuting an Indictment for Perjury str. 672. 
there was a Verdict for the Plaintiff with a Thouſand Pounds Damages; a Chambers», 
new Trial was granted. And by the Court It is fit the Defendant ſhould Robinſon. 
try another Jury, before he is finally charged with ſuch Damages. THIS Of 

89. In an Action of Scandalum Magnatum for theſe Words, be is an ,11,q 150. 
unworthy Man aid adds againſt Law and Reaſon, the Jury found a Ver- Lord 
dict for the Plaintiff with qoco/. Damages. Upon a Motion for a new Townſend 
Trial it was ſworn, that one of the Jury had confeſſed, that they did not » Hughes. 
find ſuch large Damages, becauſe they thought the Plaintiff ſo much damni- Tl. $80-h 
fied, but that he might have an Opportunity of ſhewing himſelf noble b 
remitting the Damages. A new Trial was refuſed. And by North, Ch. J. 
in a criminal Caſe a Man is by Magna Charta to he fincd with a Salvo 
Conlenemenio ſuo, and conſequently no greater Fine is to be impgſed than 
he is able to pay; but in a Civil Action the Plaintiff ought to recover a 
Compenſation for the Damages he has ſuſtained : And he ought in ſome 
Caſes to recover both for the Damages he has ſuſtained, and for thoſe 
which he may ſuſtain. In an Action for Words, if the Words are not 
attionable in themſelves, the Jury are only to conſider what Damages the 
Plaintiff has ſuſtained, aud not what he may thereafter ſuſtain ; becauſe 

for the latter he may have a new Action: But if the Words are in themſelves 

ationable, the Jury ought as well to conſider the Damages which the 

Plaintiff may afterwards ſuſtain as thoſe which he has ſuſtained. In the 

preſent Caſe the Court cannot ſet a Value upon the Plaintiff's Honour. 

The Jury have given him 4o00ol. Damages for the Injury thereto done, and 

u they are by Law the proper Judges of Damages, the Court has no 

Power to lefſen theſe, or to grant a new 'Trial. It would moreover be very 

mproper, that the Court ſhould take Notice upon what Account the Jury 

found their Verdict as it is found. Wyndham, J. was of the ſame Opinion, 
Ailing, J. was of a different Opinion. And by him--In the Caſe of Wood 

„ Gunfton, which was an Action upon the Caſe for calling the Plaintiff 

Bankrupt, the Court granted a new Trial; becauſe the Damages of 5000. - 
found by the Jury were in the Opinion of the Court exceſſive, In the 

preſent Caſe the Jury ought only to have conſidered. che Damages which 

the Plaintiff had fallained, and not to have given large Damages, that he 

mght haye an Opportunity of ſhewing himſelf Hoble in remitting them. 

Scrogze, J. was of Opinion with the Ch. J. Aud by him.—If 1 had been 

| : upon * 
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upon the Jury I ſhould not have aſſeſſed ſuch large Damages: But air 
does not appear, that there was any unfair Practice upon the Jury, a ney 


1. man v. for the Plaintiff with zoc Damages. A new Trial being moved for on 


Allen, 


lil. 3 G. z. 
in C. B. 


— 


Salk. 645. 


Vent „the 
Ilundred of 


203. 


ceſſive. It was in this Caſe ſaid by Pratt, Ch. J. the Court may grant a nen 


lex. 140, dred Pounds Damages. 


Trial ought not to be granted. Suppoſe the Jury had found only a Penny * 
Damages, the Court would not have granted a new Trial, in order to Live Verd 
the Plaintiff a Chance of obtaining larger Damages; and it would be 10 
unreaſonable to grant a new Trial, in order to give the Defendant a Chance the 
— of having leſſer Damages aſſeſſed. | rh both 
| 2 Jon. 200. 80. In an Action for theſe Words ſpoken of a Tradeſman, thou art 3 Real 
© Boulſworth beggarly Rogue, go pay thy Debts, the Jury found a Verdict for the Plain: in th 
v. Pilking- tiff with 800“. Damages. A new Trial being moved for on Account of 10 
ton, the Exceſſiveneſs of the Damages, it was refuſed ; becauſe the Judge, be. Jury, 
Hil. 33 C:4: fore whom the Cauſe was tried, reported, that the Plaintiff had given the to fl 
Defendant no Provocation, and that he , believed the Jury had done what 
they thought to be right. | S 
MS. Rep. 91. In an Action for criminal Converſation with the Plaintiff's Wife, 10 
Wibford v. there was a Verdict for the Plaintiff with 500. Damages. Upon a Motion founc 
Berkley. for a new Trial on Account of the Exceſſiveneſs of the Damages, it aps 10 
why en peu ed from the Report of Lord Mansfield, Ch. J. before whom the Cauſe Verd 
woas tried, that the Woman had ſeduced the Defendant, and that the De- And 
fendant was in low Circumſtances, being only a Clerk in the Exchequer at The 
a Salary of about Fifty Pounds a Year. A new Trial was refuſed. And quick 
by Lord Mansfield, Ch. J.— The Jury had all the Circumſtances under their bow 
Conſideration, and in an Action founded upon a Tort they are the proper 
Judges as to the Quantum of Damages. 
AIs. Rep. 5. © 


92. In an Action of 1 and falſe Impriſonment there was a Verdid 


Account of the Exceſſiveneſs of the Damages, it was refuſed ; becauſe the 
Court did not upon the Circumſtances of the Caſe think the Damages er 


Trial on Account of the, Exccfliveneſs of the Damages, although the Ac- 
tion be founded upon a Tert, and conſequently the Jury have no certain 
Rule of computing Damages: But the Court ſhould be very cautious of 
granting one in ſuch Action, and ought not to do it, unleſs the Damages 
are ſuch, as do at the firlt Bluſh appear to be quite outrageous. 

93. A new Trial was granted upon its being diſcovered, after the Trul, 
that the Foreman of the Jury had declared, that the Plaintiff ſhould never 


U-r#ors, have a Verdict, whatever Witneſſes he might produce. | * 
1 Sid. 235- 94. If the Jury receive written Evidence after they are gone from the Bar . 
(:00dmanv. tg conſider of their Verdict, this is a good Reaſon for granting a uev c 
* Cothering= Fr. þ | \ ore 1 
ton. ; 1 upon 
Cro. Eliz. 95. If after the Jury are gone from the Bar to conſider of their Verdid this 
9 they hear the Evidence of a Witneſs who was before examined, the Verdi there 
Aon v may be ſet alide, notwithſtanding the Evidence were to the ſame Eſſect a Was 1 
IP" aa, 36 Evidence given in Court. be oc 
1 Tcim, Rep. II. | WH fi 
x Sid. 235. 96, But it is ſaid, that the Court will not in either of theſe Caſes grant or th 
. vel er a new Trial, uulefs it be indorſed upon the Poſtea, that the Jury did receire a C 
fa INS ritten or hear parol Evidence after they were gone from the Bar; for that 
'Cro, Eliz, this cannot be ſhewn by Afidavit. | . 
alk. 647. © 97. If che Jury carry written Exidence which was given in Court with C C 
inge, them from the Bar, without the Direction or Leave of the Court, thi 
Zurdett. is is a Reaſon for the granting of a new Trial: But the Jury ue 
Bunb. 51. 1 . 
lei, „ 08. A new Trial was granted, becauſe the Jury had thrown up Croſs ot 
mY Pile, whether they ſhould give the Phaintiff Five Hundred or Hos. 


* t R 007 -- 270 
99. The Jury drew Lots in order to determine for whom they ſhould. Str. 642. 


J Verdict. A new Trial was granted, notwithſtanding the Verdict was Hale ». 
_ for the Party, who in the Opinion of the Judge was intitled to a 


par Court did in ohe Caſe refuſe to grant a new Trial, although » Mod 37. 

the Jury found a general Verdict, after it was agreed by the Counſel on Gay v. 

boch Sides that a ſpecial one ſhould be found, and would not give their Croke. 

Reaſon for finding a general one. But it appears, that the new rial was 

in this Caſe refuſed, becauſe it was moved for after a Trial at Bar. | hs 
101. In another Caſe, wherein a ſpecial Verdict was prayed, and the 1 Will 213. 


Jury, after being directed by the Judge before whom the Cauſe was tried Reg. . the 


10 find a ſpecial Verdict, found a general Verdict, a new Trial was granted. Corp, of 


+ Bewdley. 
102. A new Trial being moved for, becauſe the Jurors had voted and Comb. 14. 
found their Verdict according to the Majority of Votes, it was refuſed. Anon. 


103. The Jurors had voted, and ſeven of them were for 1 the Sayer 100. 
Verdict as it was found. A new Trial being moved for, it was refuſed, Lawrence 
And by Lee, Ch. J. —Nothing was in this aſe determined by Chance, % Boſwell. 
The five , Jurors might ultimately be convinced: Bat if they did only ac- . 
quieſce in the cds Fa the Verdict that is ſufficient; and they ſhall not 

vow be received to ſay, that they did not acquieſce. 


: 


5. On Account of a Neglect, or Miſlake, of a Counſellor or an Attorney 
in the Cauſe. | 


104. A new Trial is ſaid to have been granted; becauſe the Counſel for Salk. 645. 
the Defendant, who did not expect that the Cauſe would be called on ſo Auon. 
ſoon, was abſeat. But it is added by the Reporter, that a new Trial had 
in a fimilar Caſe been. refuſed. ' 

105. In a modern Caſe, a new Trial being moved for on Account of the MS. Rep. 
Defendant's Attorney having negleQed to attend the Trial, it was refuſed. Clifton v. 
And by the Court—As the Plaintiff has not been guilty of any Miſbehaviour Grey, Mich. 
or Fault, there ought not to be a new Trial, which as his Witneſſes may z; 3 =O 
dic or be out of the Way, may be very inconvenient to him: Nor is it ne- 
cellary to grant one; for the Defendant, who is bound by the Verdict, 
tas a Remedy againſt his Attorney. 

106. At the Trial of a Cauſe a Matter was mentioned by the Judge be- 10 Mod. 
fore whom it was tried; the Conſequence of which, if it had been relied 202, 293- 
upon, mult have been a Verdict for the Defendant. Inſtead of relying upon . N 
tus the Defendant's Counſel put his Defence upon another Matter, and Holton. | 
llicre was a Verdict for the Plaintiff, A new Trial being moved for, it 
ws refuſed. And by the Court—The Act of a Counſel in a Cauſe is to 
be confidered as the A of his Client; and conſequently, if the Counſel - 
mre a Thing, which would have been in Favour of his Client, it is the 
lame Thing as if the Client do himſelf wave it. The Miſtake of the Judge 
mn Joy is a good Reaſon for granting a new Trial: Eut the Miſtake of 

Counſel is not, - 


9 


Con Account of a Neglect, Miſtake, or Fault, of one of the Parties 
or one of his Witneſſes. 


, 197. A new Trial being moved for, becauſe a Witneſs of the Party mov- — 
oa it did not appear at the Trial, it was refuſed. And by the Court 2 1 
new Trial were to be granted on this Account, one may be granted Paintry. 

| 7 mn 


2: | _ 


„ VVT 
; lin almoſt every Caſe ; for it will de always in che Power of a Party 


| the 
Vuoail upon one of his Witneſſes to be abſent, on Purpoſe to make his Abſon, nev 
Wy: a Ground for obtaining a new Trilll. 1 7 4 bee 
I Barn-322. - 108. Upon a Motion for a new. Trial, the Party moving for it offered Par 
* Wheeler. v. an Afﬀidavit, that one of his material Witneſſes did not appear at the Tri) cha 
Pitt. Phe Court would not ſuffer the Affidavit to be read. | 
I1Mod.14r. | 109. If the Appearance at the Trial of a material Witneſs for one Pan hav 
Davis =. were prevented by a Contrivance of the other Party, as by arreſling the gra 
Daverell. Wiineſs, this is a Reaſon for granting a new Trial. l ö 
11 Mo'd. 1. 110. If the Appearance at the Trial of a material Witneſs were preventel | 
 6Mod.) 2% by a ſudden Illneſs, this is a Reaſon for granting a new Trial. of 1 
„ - © Salk. 645. 111. The Court refuſed to grant a new 'T rial becauſe a material Wit. feet 
Anon. neſs did not appear at the Trial, unleſs the Witneſs would make an Afi. 
davit of what he knew concerning the Matter in Queſtion ; that the Cour upc 
5 might judge of the Materiality of his Evidence. 5 apf 
Prec. in Ch. 1 12. It is ſaid, that a Court of Equity will grant a new Trial, if it ap 4 
29% TV pear, that a Witneſs, upon whoſe Teſtimony the Verdict was principal 4 
„ "Young: founded, flands convicted of an infamous Crime. | for 
Salk. 633. 113. But it has been holden, that this is not a Reaſon for granting aney cur 
7 5 „rial. And by the Court—If the Record of the Conviction of ſuch : tict 
| 128100 584. Witneſs had been produced at the Trial, the Judge would not have ad. wh 
e mitted his Teſtimony. As this was not done, the Party, who negledel tha 
to produce it, 0 0 to ſuffer for his Neglect. | al 
Salk. 273, 114. It is in divers Caſes laid down, that a new Trial ought not to he 
647, 653. granted; becauſe the Party, who moves for it, was nat at the Trial fur the 
Prec. in Ch. niſned with Evidence, which it was in his Power to have been furniſhed Fo 
86 tk with. | 185 | m 
12Mod.z84, 115. It is ſaid in one Caſe, that if material Evidence, of which the Part thi 
"Ne had no Knowledge at the Trial, be afterwards diſcovered, this is a Reaſon * 
for granting a new Trial: But it may be inferred, from what is laid dont * 
in a modern Caſe, that this Caſe is not Law. '4 v. 
Is. 1 16. In an Action for criminal Converſation with the Plaintiffs Wit 7 
Walker v. there was # Verdict for the Plaintiff with 1000“. Damages. A new Tri 
Scott, Mich. was moved for, upon an Affidavit of its having been diſcovered ſince the 
238.2. Trial, that the Woman was not the Wife of the Plaintiff, It was refulcd, 
in B. K. And by the Court——lIt is an eſtabliſhed Rule, that a new Trial ought nt 
| to be granted upon the Account of Evidence diſcovered after the Tral 
which by ufing due Diligence might have been diſcovered before. It i ne 
laid down in divers Caſes, that the Court will not grant a new'Tril; u 
7 becanſe one of the Parties was not at the Trial prepared to make out hw _ 
Caſe. It would be of the moſt dangerous Conſequence to ſuffer one Part, 
after he has heard the ' Evidence of the other, to give new Evidence. b 
5 the preſent Caſe the Defendant ought to have been prepared at the Tri, T 
to have proved that the Woman was not the Plaintiff's Wife; which va J 
the very Giſt of the Action. | 
Sayer 28. 117. A new rial being moved for, upon an Affidavit that a materi 
Huiſh v. Witneſs had made a Miſtake in giving his Evidence at the Trial, it ws ; 
sbeldon. feſufrd. And by the Court—It would be of the molt dangerous Conſe 2 
| quence to ſet aſide a Verdict, hecauſe a Witneſs has from Lnattenti® : 
o from the Want of being prepared, made a Miſtake in giving his E 
d | ence. 4b: ; | 
31 Rep. 18. 118. It is one Caſe laid down, that Embracery is a good Reaſon ir 
Tony 985 granting a new Trial: but that Maintenance is wx * 
»  Chaw. - | | 
8 5 


aventra 3. 119. Upon a Motion for a new Trial it appeared, that the Plaintif' 
_— 1 Attorney had written Letters to two Perſons upon the Pannel, 1 
| + | 


& 


/ 


_ 2 8 4 2 * n 


\ 


a” 


„ ee Bo 3 _ 
them to appear; and ſetting forth the Hardſhips his Client had ſuffered.” A  _ 
new Trial was granted, and the Attorney, who was committed for haying 


been guilty of Embracery, was obliged to pay Ten Pounds to the 6ther 
. Way of Coſts, before the Court would conſent to his being dif- 


120. It was in a ſubſequent Caſe holden, that although one of the Parties Str. 643. ; 
hare deſired a Perſon to appear as a Juryman, this not a good Reaſon for 2 2 


brel, 
granting a new Trial. . Mich. 12 
| | b N & ! G. 1. | 
121. The latter Caſe is ſaid to have been determined upon the Authority mid. 
of the Caſe of Lady Herbert v. Shaw. But the Caſe alluded to does not 
ſeem to warrant the Determination. : | ; | 
122. In that Caſe the Duke of Leeds had written Letters to all the Perſons ;; Mod. ng. 
upon the Pannel ; every one of which Letters, after deſiring the Perſon to Lady Her- 
appear at the Trial, concluded with theſe Words, Which I ſhall take bert . 
« as a great Obligation, and ſhall be glad of an Occaſion to ſhew you how Shaw. 
« much I am, Sir, your humble Servant.” A new Trial being-moved 
for on Account of theſe Letters, it was refuſed upon the particular Cir- 
cumſtance of the Cafe; namely, that the Defendant, who bad had No- 
tice long before the Trial of theſe Letters, did not move for a [rial at Bar, 
which the Plaintiff had,offered 'to conſent to : But it was ſaid by the Court, 
that a Letter of this Kind is of the moſt dangerous Conſequence, it being 
a Temptation to a Juryman to be partial. | | 
123. A new Trial was moved for; becauſe the Plaintiff, in whoſe Favour 1 Ventr. 30. 
the Verdict was, had, after it was brought in, given to every one of the Jurors Cotton v. 
Four Pounds; whereas by a Rule of the Court they were intitled to no 7 
more than Twenty Shillings each. he Court being equally divided, no 
Rule could be made. Morton, J. and Rainsford, J. were of Opinion, that 
although the Plaintiff may be puniſhable for Diſobedience to the Rule of 


and Twiſden, J. were of Opinion, that a new Trial ought to be granted; 
for that, if either Party may give what he pleaſe to the Jurors after the 
Verdict is brought in, the Jurors will be frequently inclined to find a 
Verdict for that Party who is beſt able to reward them. 


7. In an Action of Ejedtment. 


124. It is laid down in divers Caſes, that the Court, will not grant a x Jon. 225. 
new Trial in an Action of Eje&ment ; becauſe another Action of Ejectment Salk. 648, 
may be brought, and conſequently, there is nor Neceſſity for grauting a TT 

89888 

125. And in one Caſe it is ſaid, that the Court will not grant a new gtr. 1106. 

Trial in an Action of N unleſs the Caſe be ſo circumſtanced, that Dormer v. 


Jultice cannot otherwiſe attained. . Parkhurſt, 
| Hil. z2 G.2z. 


new Trial. 


126. But theſe Caſes do not ſeem to be Law for in one modern Caſe it x Barn. 323. 

1s ſaid, that the Court will not grant a new Trial in an Action of Ejectment, Brown v. 

where the Verdict is for the Defendant; from whence it may fairly be in- Petcher, 

feed, that where the Verdict is for the Plaintiff a new Trial may be granted, Mich. 8 C. 

127. And in a very modern Caſe it is expreſsly laid down, that where * | 

the Verdict is for the Pla 

in an Action of Eje&ment as in any other Action. A Motion being the Dem. of 
e for a new Trial in an Action of Ejectment, it was refuſed upon the Clymer v. 


particular Circumſtances of the Caſe, But by Lord Mansfield, Ch. J.—It is Littler, 
not Mich. 2 0. 


' 


the Court, there, was no Reaſon for granting a new Trial: Keeling, Ch]. - Dy 


intiff, the Court will grant a new Trial as readily Wade oa | 


3. in B. R. 


854 


+, 
EF © 


 * Hot true, that the Court will not in any 


ne en 


. 
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n an Action of Ejectment as in any other Action. If the Verdict 5 
the Defendant, the Court will not grant a new Trial but for very particy 


: \ "Reaſons ; becauſe, as the Verdict in an Action of Ejectmem 18 not can. 
eluſive, the Plaintiff may bring another Action of Eje&ment : But where 


- © the Verdict is for the Plaintiff, the Court will 


str. 899, 128. In an Action for the Penalty given for killing a Hare, the Jury, 
to the Direction of the Judge before whom the Cauſe was tried, 
Qui tam v. found a Verdict for the Defendant. 


Seymour 


in an Action of Eje&ment as in any other Action, and the Court ought ſo 
todo; for if the Poſſeſſion ſhould be changed in Conſequence of the Ver. 
dict, it would ſometimes anſwer no Purpoſe for the Party who has loſt the 


perhaps his only Title, to be at Liberty to bring another 


Poſſeſſion, which was 
Action of Ejeciment. 


8. In a Penal AQtion. 


contrary 


Day. refuſed on Account of the Action being 
1 Barn.316. 
Phillips of Spirituous 


\Bunb. 253. 
Robinfon 
Qui tam v. 
Lequeſne, 

Trin. 1 G. 2. 


Str. 1238. 


ui tam v. . 
5 5 Veni 


Mich. 18 
S. 2. 


1 m £54. 132. If the Defendant 
1 1.ev. 124. quitted, the Court will not 
1.d. Raym. were contrary to Evidence. 


* 


12 Mod. 9. 133. A new Trial bei 


1Show.336. 
Rev Davis. 
12 Mod. 9. 


the contrary is laid down in a ſubſequen 


9. In an Indi ment or Information. 


Practice. | | 


A new Trial 


penal, | 

129. In an Ac ion for the Penalty given for ſelling leſs than two Gallons 
iquors the Fact was proved: And Eyre, Ch. J. before 
' Quitam v. whom the Cauſe was tried, directed the Jury to find a Verdict for the 
RE Plaintiff, Notwithſtanding this Direction a Verdict was found for the 
Defendant ; yet a new Trial was refuſed. | 

130. In an Action for the Penalty given for a fraudulent Exportation uf 
Jeſuits Bark, the Verdict was for the Defendant.' A Motion being niadefor 
a new Trial; it was refuſed. The Reporter of this Caſe, after ſaying it 
ſcemed to be admitted, that a new Trial may upon the particular Circun- 
ſtances of the Caſe be granted in a penal Action adds, that the Counſel for 
the Plaintiff were prepared with Precedents, in which it bad been done: 
But he does not mention, where any ſuch pang is to be met with, and 
t Caſe. | 
131. An Action being brought for the Penalty given by the Statute 
, Matthiſon. againſt Horſe-Racing, the Jury found a Verdict for the Defendant. The 
& being contrary to Evidence, a new Trial was moved for. A new 
Trial was refuſed. And by the Court — As there does not appear to have 
been any unfair Practice of the Defendant, this Caſe is within the Reaſon 
of the Practice of the Court of Exchequer, in which Court a new Trial i 
never granted at the Inſtance of the Plaintiff in an Action for a Penalty, 
unleſs the Defendant have been guilty of unfair Practice. 


in an Indictment or Information have been 2. 
grant a new Trial, notwithſtanding the Verdi 


ng moved for, after an Acquittal in an Indifment 
Bulk. 646. for a Libel, becauſe the V-rdia was contrary to Evidence, it was refuſed. 
Rex r. Bear. And by the Court—A new Trial ought not to be granted after an Ac 
._ quittalin a-criminal Caſe, unleſs the Defendant have been guilty of unf 


134. The Defendant in an Information for a Riot being acquitted, ? 
new Trial was refuſed, although the Verdict was, in the 
Judge hefore whom the Information was tried, contrary to vidence ; be. 


a new Trial as 


\ 


LEY 


being moved for, it wa 


of the 


inion 
cause 
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cauſe it did not appear, that the Verdi& was obtained by unfair Practice 
of the Defendant. a | RS | 

135- The Defendant in an Information in the Nature of a quo Warranto Str. 101. 
being acquitted a new Trial was moved for, and the Judge before whom the Rex v. 
[Information was tried, reported that the Verdict was in his Opinion contrary Bennct. 
to Evidence. The Court of King's Bench beingiequally divided in Opinion, 
whether a new Trial could be granted after an Acquittal in ſuch Infor- 
mation, the Caſe was adjourned to be argued before all the Judges, who 
being likewiſe. equally divided in Opinion, the Rule to ſhew Cauls why. a - 
new Trial ſhould not be granted was diſcharged.  . WI rt Lt . 

126. A new Trial was moved for, becauſe. the Verdict, which was for Sayer 10% 
the Defendant in an Information in the Nature of a quo Warrante, was con- Rex v. 
trary to Evidence. The Court refuſed to. grant a Rule to ſhew Cauſe. Blunt. 

And by Lee, Ch..].—In. the Caſe of the Xing v. Bennet the Judges were 
equally divided in Opinion, whether a new Trial could in ſuch Caſe be 
granted ; and in the Caſe of the King v. Jones, which was in Trin. 12 G. 1. 
wherein the ſame Queſtion aroſe, a new Trial was not granted, the Court 
being equally diyided in Opinion the Queſtion. ee nes} 

137. It is laid down, that if the Acquittal in an Inditment have been x Sid. 163. 
procured by a Frick or Fraud of the Defendant, he may be puniſhed ſor 1 Lev. g. 
the Trick or Fraud: But that the Court cannot graut a new Trial. 155 

138 But it is in one Caſe ſaid, that although the Court will not grant a Salk. 646. 
new Trial after an Acquittal in an Indictmeut, becauſe the Verdict was con- Rex 4. 
trary to Evidence, the Court may grant a new Trial, in Caſe the Acquittal Bear. 
were procured by a Trick or Fraud of the Defendant. | | 

139. In one Caſe a new Trial was granted, after the Defendant in an 12 Mod. g. 
| Indictment. for keeping a Bawdy-Houſe had been acquitted ; becauſe the Reg. v. 

5 bee brought on by the Defendant, and he had not given due Notice Coke. 

140. In another Caſe a new Trial was for the ſame Reaſon granted, after 83 

an Acquittal upon an Indictment. 55 | N n Ar 


g F ur ſer. 
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141. It is in one Caſe ſaid to have been holden, that the Court cannot 1 Sid. ge. 
grant a new Trial, at the Inſtance of the Defendant, in an Indictment or Read v. 
Information without the Conſent of the King's Counſel. Dawſon. 

| | 7 Mich. 13 
, | | Cc. 2. 

142. But it was in a ſubſequent Caſe holden, that the Court may grant a Ld. Raym. 
new Trial, at the Inſtance of the Defendant, in an Indictment or Information 63. 
without the Conſent of the King's Counſel; and it is in this Caſe ſaid, that Rexr. Stone. 
Mr. Siderfin is miſtaken in his Report of the Caſe of Read v. Dacuſom. 5 * 

143. A new Trial cannot be moved for, by the Defendant in an IndiQt- Str. 1102. 
men 1 y * 
t bs an Information, after an Interlocutory Judgment has been 9 
Upon a Motion for a new Trial, at the Inſtance of the Defendant, tr, 968. 
in an Indictment for Forgery, it was inſiſted, that it was not neceſſary for Rex v. 

lim to be preſent at making the Motion; for that this Caſe is different Gibſon, 
dom the Caſe of à Motion in Arreſt of Judgment. It was holden, that 
the Defendant muſt be preſent when ſuch Motion is made. And by the 
Court, The Verdict fixes ſo great a Suſpicion of Guilt upon the Defendant, - 

the Court will always be fure of him, before they intimate an Opinion 
concerning the granting of a new Trial; and the Chief Juſtice mentioned | 
o Caſes, in which the Diſtinction attempted to be made in this Caſe 

been over-ruled, a 
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7% 11 E Word debt is . From the Each Word 5 
which ſi es to find. © 
t is probable from the Name of an Action of Trover, that it could | 
not at its Commencement be brought for the Converſion of Goods, unleh end; 
| bens came to the Defendant's Poſſeſſion by an actual Finding: But whe. 
ther this were ſo or not, it is at this Day uſual, te bring this Action 0 
a for the Converſion of Goods which came to the Defendant's Poſſeſſion 1 Deti 
a Finding in Law, as well as for the Converſion of Goods which came to hy 
Poſſeſſion by an actual Finding. on 
Dirxers Things relative to an Action of Troper, as Tender and bringing 
Money into Court, Damages and Coſts, have been treated of under the on 
Iules Tender and bringing ney into 225 aa! py Colt 


The remaining Matter, which appertains to thi Title; tall be Sikh 
| the following Order: 


A) Df an Attion of Trover in the general. 

8) Df a Converſion, - 

Mrs (C) Who map bring an Attion of Trover. 
ibs 8 Fo? what Injuries an Action of Trover lies. 
(E) ee whom an Attion of Trover map be 


brought, 

9 ) Ok the Pleadings in an Attion of Trover. | 1 

2 1. Of the Declaration. 1 F p 
- a 33 Of the Plea. ö 
a 00 Ot Evidence in an Aftion of Trover. 2 | & 


o: (6 Df an Attion of Trover in the general, 
15 F one Perſon Who has found the Goods of another convert them u 
Action of Trover lies. 
8 2. If one Perſon who came to the Poſſeſſion of the Goods of another 8 
Hase v. by Delivery convert them an Action of Trover lies; for although there 


Clerk. be not in ſuch Caſe an actual Finding, there is a th & in ns which i 
| © Lullicient to found this Action upon. | X 


: 


| . F * ' | = 7 | it 
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"1 T3 2700 V1. ET” - . = ®w. 
z. If the Goods of J. S. have been taken by J. N. in ſuch a tortious Cro. Elis. 
anner that an Action of Treſpaſs would lie, an Action of Trover will — 2 
ikewiſe lie; but J. S. can only recover in the latter Action Damages for ere. _— 
- Converſion of the Goods; inaſmuch as he does, by electing to bring as | 
1 Action of Trover, wave his Right to recover Damages for the tortious Clayt. r13. 
ling. ee PITS 2 Cro. Ja. 50. 

| 1 9 I 8 | Fin Cro.Car. 89. 
Mod. 31. Str. 128, 1078. 1 Burr. 24. 2 Hawk. P. C. 440. 2 Bl. Rep. 1112. 1 Term Rep. 
B. 13. 1 Term Rep. 475- 2 Term Rep. 462, 485, p . | | 


4. Wherever an Action of Trover lies, an Action of Detinue does hke- 2 Roll. Ren. 
iſe lie; but the latter Action is very ſeldom brought; becauſe the De- 2 


z win v. 


-ndant may wage his Law therein. 8 


5. There is another Reaſon for preferring an Action of Trover to one of Cro. ja. 130. 
Dctinue; namely, that in the latter Action the Plaintiff can only recover 2 Roll Abr. 
he Goods in Specie, whereas in the former he may recover Damages for the 5 2 
onverſion. 5 : 
6, If the Plaintiff in an Action of Trover have recovered Damages for the gtr. ,0.g, 
onverſion of Goods, the Property in the Goods does thereupon veſt in the Adanu v. 4 
Defendant; who, as Damages to the Value of the Goods have been reco- Broughton. - 
red againſt him, is to be conſidered as a Purchaſer. | 3 


(B) Ok a Converſion, 2 ; 
DTD VERY aſſuming by one Perſon, to diſpoſe of the Goods of 6Mod. 212. 


another as if they were his own, is a Converſion. 7 Clayt. 112, 

2. If J. S. take the Goods of J. N. unlawfully, this is a Converſion ; ſuch-r Sid. 264. 

king being a diſpoſing of the Goods as if they were the Goods of J. S. 12 v. 
LET4 F e. 


* ; Clay. 112. 


3. If one Perſon diſpoſe of the Goods of another for the Benefit of a Sayer 47. 
hird Perſon, this is a Converſion; for the Inj to the Owner of the Perkins v. 
* is the ſame, as if they had been diſpoſed of for the, Benefit of the 5" 
Vilpoſer, | bn 5 
4 If the Goods of J. S. are delivered to J. N. by a Perſon not having a ibid. 
avful Authority to deliver them, and 7. N. ſell them, it is equally a Con- 

erſion, as if J. M. had himſelf taken the Goods. 8 | 

5. The ſevering of a Thing from a Freehold, as taking down the Door Cro.Ja.129. 


f 2 Houſe, is not a Converſion ; for a Converſion can only be of a perſonal » _ 5 
” | | mith. 


Cowp. 290. 
Doug. 115. 1 Term Rep. 783. 


6. But if a Thing which has been ſevered from a Freehold be carried Noy 125. 
"ay; asif J. S. do carry away a Tree the Property of J. N. which wag SKldneſs v. 
it down by himſelf, or by any other Perſon, this is a Converſion. Hodſon. 
7. If J. S. dig Coals in a Pit of J. N. and throw them out of the Pit, he 1 Jo. 245. 
guilty of a Converſion 3; becauſe, as the Coals after being dug were a per- Player . 
onal Chattel, throwing them out of the Pit was a diſpoſing of them as if 
ey were the Coals, of J. S. ; 


attel, | 


8. If J. S. wal came to the Poſſeſon of the Goods of J. N. by Findin * 
{ + Vs Leon 
le them, or they be taken from him, J. S. is not guilty of a Covering — bs 


cauſe he does not in either Cafe diſpoſe of the Goods as if they were Archer. 
bs own, PANS 1 Roll. Abr. 


as ö g 7 


238 ; BY. TERY DO V3 ET RR 
2 Bulftr..- 9. If Goods, in order to prevent the finking of a Ship, are throw, 
. the Maſter of the Ship into the Sea, this is Fs a 8 5 
— ni far from diſpoſing of the Goods as if they were his own, the Maſter only 
| does what is neceſſary- for the Preſervation of the Ship and the Lives of the 
24% oM W ˙ ir WEnUL 8 6 AHHONT bs x6; 
Bro. Treſp. 10. If the Goods of J. S. which were illegally taken by J. N. ann 
Fl. 343. taken by J. S. this is not a Converſion; it being lawful for „ e 


Doug. 747. | he 

Oro. Eliz. 11. If a Stake-holder deliver Money, depoſited in his Hands by 4. 0 

870. Account of a Wager, to B. who won. the Wager, this is not a Converſion; 

ee for, as B. has won the Wager, the Stake- holder does no more than delive 
f his own Money to B. 

Yelv. 194, 12. Every unlawful intermeddling by one Perſon with the Goods of 

Gomerlale another is a Converſion, it being a Arrak tanto of the Goods of another 

v. Medgate. as if they were the Goods of the Intermeddler. | 

1 Roll. Abr. 13. If the Horſeof J. S. be taken and ridden el N. this is a Con- 


5. Counteſs yerhon, it being an unlawful Intermeddling with the 
of Rutland's 155 Wa 
- Caſe. | | 5 | 
6 Mod. 212. | £ . 5 
Oro. Ia. 148. 14. If J. S. who lawfully diftrained a Beaſt, work it, this is a Converſion; 
oe af v. becauſe the working of the Beaſt is an unlawful Intermeddling therewith, 


Brownl. 5. | : \ 
. But if J. S. after having lawfully diſtrained a Milch Cow belong. 
Bigſhaw v. ing to 7. N. milk it, this is not a Converſion; for as milking the Coy, 
Goward, my prevents its being ſpoiled, is for the Benefit of J. N. it is lawful 
2Mod. 244. 16. If J. S. who lawfully diſtrained a Beaſt, impound it in a prope 
Pound, this is not a Converſion; becauſe he does nothing more than pit 
the Beaſt into the Cuſtody of the Law. | | 
Oro. Ja. 148, 17. If J. S. after having lawfully diſtrained Goods for Rent in Aren 
- > 225. had heretofore ſold them, this would have been a Converſion. 
Yelv. 194. 0 . 4 


18. But by the 2 . G M. c. 5. par. 1. it is enacted, . That where 
« Goods are diſtrained for Rent due upon a Demiſe, Leaſe or Contr, 
« the Perſon diſtraining may cauſe the Goods to be ſold.” | 
Leon. 224. 19. If a Perſon, to whom Apparel was delivered to be kept, wear it, thi 
Waldgrave is a Converſion ; the wearing of the Apparel being an unlawful Interne 
Vs. Ogden. dling therwich. 1 25 we 

219. 


Leon. 224. 29: But if ſuch Apparel be eaten by Moths ; this, notwithſtanding i 
Waldgrave Injury was owing to Negligence in keeping the Apparel, is not a Converbonj 


v. Ogden. becauſe the Injury does not ariſe from a Mal-feaſance. 
Cro, Eliz. | | | 


219. | 
2Bulſtr.312. 3 rp 2 ? | 13-34 

TLeon. 224, 27+ If a Man, who found Apparel, wear it, this is a Converſion the 
Waldprave wearing of the Apparel being an unlawful Intermeddling therewith. 

v. Ogden. | Rafe | | 

Cie. El. 219+ N | 


| 


* 


x Leon 324. 22. But if, by Reaſon af Negligence in keeping ſuch Apparel, * 
. Waldgrave. eaten by Motha, this is not a Converſion; becauſe the Injury does not 


0 a 
Sell zin. fem a Mal. fcaſanee. 


Cro. Eliz. 219. Stra. 60, 123, 576,813. 1 Term Rep. 12, 


\ 


Beo. Detin 23. And there is ſome Doubt whether an Action upon the Caſe does f 


# 


pl. 4. ſuch Caſe lie; for it is laid down in divers Books, that the Perſon, iy 
Icon. 2258 came to the Poſſeſſion of the Goods of another by Finding, is not h 


224. | 
Gwen 141. Cre. Eli. 219, 


% \ 49 

to take ſo much Care of them, as if he had come to the Poſſeſſion thereof 
b Deliver 0 : ; 4 , \ g 0; . \ 
0 Mott is in one Book laid down, that an Action upon the Caſe lies 2 Bulſt. 31a. 
for Negligence in keeping Goods which were found; inaſmuch as it is the Ifaac v. 
Duty of \ Finder of Goods to keep them ſafely for the Owner. „ 

25. If the Corn of J. N. be carried by J. S. to a Mill, and the Miller Clayt.. 57. 
after being forbidden ſo to do by 7. V. grind it, this is a Converſion; the Helſ- 


Grinding of the Corn being an unlawful Intermeddling therewith. « 2 


26. If one Man, after drawing Part of the Wine of another out of a Str. 676. 
Veſſel, put as much Water into the Veſſel as he drew out Wine, this is à Richardſon 
Converſion of all the Wine; becauſe the whole is thereby damaged, if not v. Atkinſon. 
ſpoiled. 4 vs GG EUs 
1 A Maſter of a Ship, who had PRO with a Seaman to go a 12 Mod. .- 
Voyage, after the Seaman came on board refuſed to pay him according to 344 _ 
the Contract. Hereupon the Seaman defired to carry away ſome Goods, Anon. 
which he had brought on board with him. The Maſter would not permit 
him to do this, and ſaid he ſhould not carry them away until he had ex- 
amined them, which he refuſed to do at that Time. This was holden to 
de a Converſion. | f ; i 

28. If J. S. who came to the Poſſeſſion of Goods the Property of J. N. egi 313. 
by Finding, do not abſolutely refuſe to deliver the Goods to J. N. and do Clark 
only ſay, that he does not know whether J. N. be the Owner of them, this ER 
13 not a Converſion. | 

29. A Piece of Timber the Property of J. S. being in the Field of J. MN. —— 
J. . alktd Leave to fetch it away. J. N. refuſed to give Leave: But he c 
did never intermeddle therewith. It was holden, that, as J. N. did never 2 Mod. 245. 
imermeddle with the Piece of Timber, his Refuſal of Leave to fetch it 
away was not a Converſion. 5 oe 

30. Upon the Cuſtom-Houſe Key there is a Hut, wherein certain Porters 3 
boge Goods, until the Ships, in which the Goods are to be put on board, 3 A 
we ready to receive them. Every one of theſe Porters has a Cupboard in Miller. 
the Hut for «the ſeparate Uſe of himſelf, The Plaintiff, who was one of 
thele Porters, put Goods into the Hut, which he laid in ſuch a Manner 
that the Defendant, who was another of them, could not well come to his 
Cupboard without removing them. The Defendant, in ordert to come 
to his Cupboard, removed the Goods about a Yard nearer to the 
vor of the Hut, and left them there. The Goods being afterwards loſt, 
he Queſtion was, whether this Removal of them did amount to a Con- 
ron. It was ruled that it did not. And by Pratt, C. ].—The Plain- 
if, by laying his Goods in ſuch Manner as to prevent the Defendant from 7 
dming to his Cuphoard, was a Wrong-doer, and conſequently, it wag 
wful for the Defendant to remove them. If an Action upon the Caſe 
ad been brought, it would even then have been doubtful, whether the 
Defendant was bound to return the Goods to the Place from whence he had 
moved them: But it is quite clear, that he is not. guilty of a Converſion ; 
Kcauſe the Injury if any aroſe from a Non-feaſance. * 
31. It is laid down in divers Books, that if J. S who came to the Poſſeſ- 1 Roll. Abr: 
mof the Goods of F. V. by the Delivery of J. N. refuſe to deliver them 5. Iſaac». 
Þ 7. V. this is only Evidence of a Converſion, and not au actual Con- Clark. 
crlion. a BE Hod. 187. 

; 25how.179, 
32. It is in other Books laid down, that a Refuſal to deliver Goods, to Moor 460. 
be Perſon in whom the general Property is, is an actual Converſion ; al- _ . 
dough che Perſon, who refuſes, did come to the Poſſeſſion of the Goods, 3 

} the Delivery of the Perſon in whom the general Property is. : 


d 


% 


BY 5 | 33. Th 


766 rd v E &. 
245. 


e Conſideration of the Jury, that the Court cannot ſupp l 


t pp 5 57. can never intend a Perſon. to have been a Wrong-doer. - 
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cc Cho may bring an Attion of Trover, 


Bro. Trefp. 1. HE Perſon, in whom the general Property in a perſonal Chattd 
pl. 303. is, may maintain an Action of Trover for the Converſion the 
arch 214. though he have never been in the actual Poſſeſſion thereof; becauſe q 
2Bulſtr. 8 | 
268. © general Property does in the Caſe of a perſonal Chattel draw to it a Poſlef 
ſion in Law, and ſuch Poſſeſſion is by Reaſon of the tranſitory Nature of 2 
| perſonal Chattel ſufficient to found this Action upon. | 
Bro. Treſp. 2. If the Perſon, in whom the general Property in Goods which lie at 
bog 4. York is, give them to J. S. who is at London, at the Time of the Gift, ul 
before J. S. obtain the actual Poſſeſſion of the Goods a Stranger comrert 
them, an Action of Trover lies; becauſe J. S. did acquire a general Pro 
9 55 perty in the Goode by the Gift. re ; 

Bro. Treſp. But if the Giver of the Goods had been an Infant, 7, & could nothare 
pl. 150 maintained this Action for the Converſion thereof; becauſe no Perſon doe 
| acquire a general Property in Goods by the Gift of an Infant. 9 
Bro. Treſp. 4. Tf the Bailee of Goods give them to J. S. but do not deliver then, 
pl. 216. and a Stranger convert the Goods, an Action of Trover does not lie; be- 

cauſe, as the Goods were not delivered, J. S. did not acquire a geperal Pro 
perty in them by the Gift of the Bailee, who had only a ſpecial Property 
. therein. 
Ahulſt. 268. 5. If Goods which were the Property of a Teſtator, are converted bya 
Fiſher v. Stranger before the Teſtator's Will is proved, and the Perſon appointed 
Young. Executor dd afterwards prove the Will, he may maintain an Action d 
Trover: For, although an Executor have no Property in the Goods d 
his Teſtator until he . i proved his Will, as ſoon as this is done, he don 
by Relation acquire a general Property therein from the Time of his Tc 
| tator's Death. | OO | 
Bro. Treſp. 6, If a Teſtator have bequeathed ſpecific Goods, the Legatee maj 
pl. 28. maintain an Action of Trover for the Converſion thereof by a Stranger, i 
though they have not been delivered to him by the Executor ; becauſe 
general Property in the Goods was veſted in him immediately upon ths 
Death of the Teſtator. | | | 

Ibid. 7. But if a Teſtator have bequeathed a third Part of his Goods to 11 
and before any of the Teſtator's Goods are delivered by his Executor to . 
all the Goods are converted by a Stranger, J. S. cannot maintain this Ac 
tion; becauſe, until his Part thereof is aſcertained by Delivery of the Exe 

cutor, he has not a general Property in any of the Teſtator's Goods 
Fits. N. B. 8. If wrecked Goods are converted by a Stranger, before they are ſei 
2144.6 2 J. S. in whom the Right of Wreck is, J. . may maintain an Adio d 

149. Ttover ; a general Property in the Goods being veſted in him. 


3Leon-113- 9. It is is the general true, that if two Perſons are Owners of a Peres 
Nelthorpe Chattel, one of them cannot maintain an Action of Trover for the C. 


3 verſiqu thereof by a Stranger. * 


I 


| 2Mod.244, 1 The Queſtion, whether there has been a Converſion, is lo ininy 
| for t ntend. 
Nuree e. ment the Want of its being expreſely found by the Verdict; EA. Coun 


r 5 


= 


* 


* 
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10. Bat · in order to enconrage the building of Ships, it has been holden, Skin. 640. 
the Owner of an Eighth, or any other Part of a. Ship, may maintain Dockwray 
4b Ae the Converſion of ſuch Part hy a Stranger. 2 3 
Ibid. 


11, And it is faid, that if a Man bring this Action againſt a Stranger 
for the Converſion of a whole Ship, and it come out in Evidenee that only 
the Sixteenth Part thereof is his Property, he may recover Damages to.the * 
Value of this Part. 3 > | 
12. A. ſeiſed in Fee of Land fold twenty Trees threon growing to B. 5 Rep. 24. 
and his Aſſigns, which were to be ſet out by A. and felled by B. After F mer's 
B. had aſſigned his Intereſt therein to C. A. ſet out the twenty Trees, and obs 
C. felled them. "The Trees being afterwards taken away by D. (. brought 
an Action of Trover. The Action was holden to be maintainable;; for 
that the Intereſt of B. which was ſaid to be more than either a Choſe in 
Action or a poſſible Intereſt, was aſſignable. | TT 
13. A. was Tenant for Life of Land without Impeachment of Waſte, ex- Cro. Car. 
cept the Waſte were voluntary, with Reyerſion to B. After B. had ſold 74. 


ſome Trees growing upon the Land to C. A. out down the "Trees and Nor mee 


it ſold them to D. who took them away. An Action of Trover being 2 Eq. Ca. 
d hereupon brought by C. it was holden, that the Action did not lie: for Abr. 759. 
it that B. had not a Power to ſell Trees growing upon the Land during the 2 Atk 283. 
„of 4. | | ' 1 
1 Term Rp. e ; 


14. If Goods be delivered by A. to B. in order that B. may deliver 2 Bulſtr. 68. 
them to C. and B. inſtead of delivering the Goods convert them, C. may Flewellin 


. maintain an Action of Trover. 2 

be · ö 5 - pm gh 

w. 15. If two Perſons do each ſtake a Sum of Money in the Hands of a Gro. Eliz, 

og third Perſon by Way of Wager, he who wins the Wager may, in caſe the 850. 
Stake-holder - refuſe to deliver it, maintain an Action of Trover for, the Ledeſham 

" whole Money. v. Lubram. 

f 16. 4. granted a Leaſe of the Coal - mines already opened, or which 2 

\ d 1 : nen 1 Jon. 243. 

* ould thereafter be opened, * bis Manor of B. to C. for the Term of nine- player v. 
ty-nine Years. During the 


erm D. the Son of A. opened a Mine in a Co- Roberts. 
pbold Eſtate belonging to E. which was Parcel of the Manor, and dug and : 
Grmed away Coals. An Action of Trover being brought by C. for the 
Converſion of the Coals carried away, it was holden that the Action was 
maintainable, 2 2 EDS A 

17. The Perſon, in whom the general Property in s is, may in ſome 
Cakes maintain an Action of 3 for the d thereof by a Stran- wy N Fs 
per, although another Perſon had at the Time of the Converſion a ſpecial 1 Sid. 438. 
Property in the Goods. | . 


18, If Goods which were bailed by J. S. NV. be loſt by J. N. and be Rel Abr. 
ſterwards converted by a Stranger, J, S. may by Reaſon of his general 569. P. pl. 3. 


2 


Property in the Goods maintain an Ackion of Trover.” 


* 19. But if the Bailee of Goods give them td a Stranger and deliver 50 pa 1 x 7 
cole them, the Bailor cannot maintain this Action: for by the Gift and Delivery pl. 216. 3 
un bla Perſon, who has a ſpecial P y in and a Poſſcſhon in Fact of the pl. 295. 


Goods, the general Property of the/ Bailor is directed. 5 2 
20. If a Servant, who had a general Authority to receive and pay galk. 489. 

Money for his Maſter, give the ae which he received of J. N. for Anon. 

be Uſe of his Maſter to 5 S. and deliver it to him, the Maſter may main- Cro. Eliz. 


Lan Action of Trover; becauſe, as the Servant had only an Authority 5 RN. P. 


cerve the Money, it muſt be intended that his Poſſeſſion was Poſſeſſion 37. 
us Malter, and conſequently, he had not ſuch a ſpecial Property in tble 
ney, as did enable him to transfer the g eral Property by a Gift, not · 
ilflanding there was a Delivery. 3 
, 8 2 21, It 


262 , , as» EY OE Os na 
Fitz. N. B. 21. It is in the general true, that wherever one Perſon is anſwerable to 
89, 92. another, in whom the general Property is for Goods of which he once has 
: 3 a Poſſeſſion in Fact, he has ſuch a ſpecial Property in the Goods, as doc 
pl. 83. 8 enable him to maintain an Action of Trover for the Converſion of them 
4 Rep. 84. by a Stranger. | : | 
2 Roll. Abr. | : ; | b 

569. pl. 5. pl. 7. 1 Sid. 438. 2 Saund. 47, Ty , 
Bro. Treſp. 22. If J. S. have bailed a Beaſt to J. N. for ploughing his Land, and the 
pl. 92 Deaſt be converted by a Stranger, J. N. may maintain an Action of Trover, 
Ld. Raym- becauſe, as the Bealt was delivered to 15 N. for a Purpoſe beneficial to 
913, 975- himſelf, he is anſwerable for it to the Bailor., Lol 

x Sid. 43% 23. If the Goods taken by a Sheriff in Execution are converted by a 
Wilbraham Stranger, the Sherilf may maintain an Action of Trover; becauſe he is 5 


Snow. 


1 Mod. 31. anſwerable to the Perſon for whom the Goods were taken. 


2 Rep. 84. 24. If the Goods of J. S. which were delivered to J. V. to be camel WM i tb 
Salk. 26, for Hire, are converted by a Stranger, J. M. may maintain an Action of 
145-- Trover; becauſe he is auſwerable to 7. S. 


2. 
N = 1 25. The Agiſtor of a Beaſt may maintain an Action of Trover, for the my 
1.67. _ Converlion thereof by a Stranger; becauſe he is anſwerable to the Owner 0 

Moor 543: of the Beaſt. - | "Ng 
Fitz. N. B. \26. Churchwardens may maintain an Action of Trover, for the Conver- 1 
92. Hon of Goods belonging to their Church by a Stranger during their Church Je 
T egg 2 rdenſhip ; becauſe they are anſwerable to their Succeſlors. | 0 

1 Mod, 65. . | ; 


Fitz. N. B. 27. And it is ſaid, that Churchwardens may maintain this Aion, for 
89, 92. the Converſion of Goods belonging to their Church by a Stranger during the 
Churchwardenſhip of their Predeceſſors. 4% 


Dyer 48, 28. But it may be inferred, from what is ſaid in another Book, that ter, i 

| Churchwardens cannot maintain this Action, for the Converſion of Goods JN 
belonging to rheir Church by a- Stranger during the Churchwardenſhip does 

their I redeceſſors. be 

Str. os. 29. The Finder of a Jewel, although he do not acquire by the Finding of thi 
Armory v. a general Property therein, may maintain an Action of Trover againk a by 
NONE, Stranger who converts it: Becauſe, as the Finder is anſwerable for the being 


Jewel to the Perſon in whom the general Property is, he has a ſpecial Pro ume 
perty therein. He has moreover a Right to the Jewel as agaiuſt ere 
Perſon, except the Perfon who loſt it. ? 
4 Rep. 84. 30. It was formerly holden, that if Goods, which have been delivered 
Sonthcote's generally to be kept, are converted by a Stranger, the Bailee may manta 
._ Caſe. an Action of Trover ; becauſe he is anſwerable for the Goods to the Per 
1 laſt, 8g. ſon in whom theweneral Propeyty is: But that if Goods, which have beet 
delivered to be kept as the Bailee keeps his own Goods, are converted by 
Stranger, the Bailee cannot maintain this Action; becauſe he is not anſwer- 
able for the Goods to the Perfon in whom the general Property is. 
Ld. Raym. 31. But in a modern Caſe, in which Southcote's and all the old Caſes ſeem 
913, 914, to have been well conſidered, this Diſtinction is exploded ; it being there 
91s. laid down, that the Bailee of Goods, which have been delivered generally 
Maj 5 1 to be kept, is not anſwerable to the Perſon in whom the general Tropen 
oe ig, for the Converſion thereof by a Stranger, unleſs the Converſion be 
owing to 200 groſs Neglect of his; for that it would be very unreaſonable, 
that a Perſon, who receives no Advantage from keeping the Goods of another, 
ſhould at all Events be anſwerable for the Converſion thereof. 
32. It is upon the whole clear, that both the Perſon in whom the geren 
Property in Goods is, and the Perſon in whom the ſpecial Property yo 


no dn „ 
5, may maintain an Action of Trover for the Converſion thereof by a 


Stranger. N 


\ 


| 
| 
33. But if either of theſe has recovered Damages for the Converſion of aRoll. Abr. | 
the Goods, this does ouſt the other of his Right of Action: for it would S69.P-pl.5. 


be very unreaſonable, that a double Satisfaction ſhould be made for the 
Converſion of the Goods, ie | 


—— ———— 


: 2 


(D) For what Injuries an Action of Trover lies, 


1. IT has been holden, that a Perſon cannot have ſuch Property in a Ld. Raym: 
Negro in England, as will enable him to maintain an Action of Tro- i Cham- 
rer for converting the Negro; and that he can only recover, as he may fan 


in the Caſe of any other Servant, Damages for the Loſs of Service. | Hi F.. 
2. It appears from another Report of this Caſe, that one Queſtion was, Carth. 397. 


whether the Baptiſm of the Negro after the Converſion did not amount to 
u Emancipation, and conſequently take away the Plaintiff's Right of Ac- 
ton: But the Court determined the Cafe upon the general Queſtion, with- 
out giving an Opinion as to this Queſtion. 9 | 
3. In a ſtill later Caſe it was holden, that a Man cannot have ſuch a Pro- Ld. Raym. 
perty in a Negro in England, as will enable him to maintain an Action of 1274. 
Trover for the Converſion of the Negro. Smith v. 


Gonld. 
Paſch. 5 ' 


/ 


; - Ann. 
4. If the Sheep of J. N. are mixed with the Sheep of 5 S. and the lat- Bro. Treſp. 
ter, in order to ſeparate his Sheep from thoſe of J. N. chaſe the Sheep of pl. 213. 
J. N. to the next Place proper for ſeparating them, an Action of Trover 
does not lie: Becauſe, as the Sheep of F. S. cannot be eaſily ſeparated from 
the Sheep of J. VM. without ſuch chaſing of the Sheep of J. V. the C haſing 
of them is lawful. _ 

5. An Action of Trover lies for the Converſion of a Dog; for, a Dog Fitz.NB.86, 
being a tame Animal, Property may as well be in a Dog as in any other Bro. Treſp. 
une Animal, | | aft 


Cro. Eliz. 125. Cro. Ja.'463. 1 Com. Dig. 597. 5 Com. Dig. 362. 1 Term Rep. 334+ 


6, If J. S. be chaſiug the Beaſt cf J. V. with a little Dog, in order to 1 Freem. 
tlaſe it out of Land in his Poſſeſſion, and J. N. kill the Dog, au Action of 347. 
Trover lies ; becauſe, as J. S. had an Election to chaſe the Beaſt out of his King v. 


Py or to diſtrain it Damage-feaſant, the Chaling with ſuch a Dog is Roſe, 
* 5 | 


254. 
7. But if J. S. be chaſing the Beaſt of J. N. with a Maſtiff Dog, in or- 1 Freem. 


Cer to drive it out of Land in his boſſeſſion, and J. N. kill che D this 347. 


Aion does not lie ; becauſe the Chaſing with ſuch a Dog is not lawful. — mn 
. If the Dog of J. N. which is found in the Warren of J. S. be killed c,, 1. 45. 


If J. . this Action does not lie; the Killing of ſuch Dog by the Owner of x Sid. 436. 
the Warren being lawful. | Doug. 747. 


9. It is in the general true, that an Action of Trover does not lie for the B Petin. 
omerſion of a Beaſt or Bird Fere Nature : Becauſe. there is not in the 1.44. 

Facral any Property in ſuch Beaſt or Bird. i 306 

Cro, Car 

19, 54. 


10. But 235 


2 


VV 8 
Fro. Detin. 10. But if a, Beaſt or Bird Feræ, Nuturæ have been redlaimeds this: AG 
| F. 44. tion does lie for the Converſion thereof; becauſe there is 2 Property in 


. by Reaſon of its being upon his Land a local Property in the Hare, 
IIMod 75. 


; ro. Car. 
354. 


Hodb. 143. 14. But if J. $7 do immediately purſue the Hare, whicli has been- d 


II Mod. 75. Purſuit the loeal Property is continued. ' 
Ct o Ja. 262. 15. An Action of Trover lies for the Converſion of a Beaſt or Bird; which 


ug v. becauſe.a- Record is not private Property: But; this Action lies for the Con- 


Ledeſham. 


Davis. Oro. Jae. 25 8. ; | 
1 Barnard,” 22: In an Action of Trover for Barley it 


— . 


ſiuch Beaſt or Bird. 3 FE 
11. And an Action of Trover does. ſometimes / lie for the Converſion of a 
Beaſt or Bird Fere Natures, although the Beaſt or Bird have not been te- 

- claimed. | | re Fu 
Fitz. N. B. 12, If a Hare be killed by J. NM. upon the Land of J. S. an Action d 


87. Trover lies, although it have not been reclaimed ; inaſmuch as J. S. hy 
Godb. 123 | 


5 Rep. 104. 13. If a Hare, hie ir en upon . the Laud of * §. be 8 
Boulton's thence, and afterwards killed by F. N. an Action of Trover does not in the 
Caſe. © general lie; for the Property of J. S. which is only local, may be, and 
uſually is, determined by driving the Hare off his Land. ä 

Doug. 36. | | 


Salk. 556. off his Land and killed by J. N. this Action lies; for by the immediac 


Grimes v. 


3 valuable on Aceount of its being Merchandize, as a Monkey or ! 

Shack. Parrot g although the Braſt or Bird be Fere Nature, and- have not ben 
reclaimed. | | . 

Hardr. 111. 16. An Action of Trover does not lie for the Converſiew of -a - Record; 


ed verſion of a Copy of a Record; the Copy of a Record/ being print 

nr 
Cro. Eliza. 17. It is in one Caſe ſaid, that an Action of Trover does, not lie for Ms 
TL fly ney, unleſs it were in a Bag at the Time of the Converſion. 


Hicks, 2 Hawk. P. C. 251. 2 Term Rep. 750: 


1 Roll. Abr. 18. But it is in other Caſes laid down, that, as the Deſign of this Alia 
5 K pl 5. is not to recover a Thing in Specie, but to recover Damages for the Cov 
Cre. Eliz. verſion thereof, it does lie for Money, although it were not in, à Bag A 
Bat, the Time of the Converſion. ö | 
Cro. Car. 89. 


Stra. 128. 1 Com. Dig. 219. 1 Term Rep. 658. 


Oro. Elly. 19. An Action of Trover lies for the Converſion of Money depoſited a 
8% a Wager. IR. by bak, 

v. Lubram. ; | | 
1 Sid; 122. 20. If a Feme-Covertloſe the Money of her Huſband at Play, an Adin 
Rey . of Trover lies. | | 
, If Goods pledged are not delivered, upon Payment or Tender of de 
Fal. Money for which they were pledged, an Action of Trover lies 


appeared, that the Barley an 
431. delivered to the Defendant to be made into Matt. It was ruled, that th 
Jem v Action did not lie, beeauſe the Barley was delivered to be made into Malt 
Hutton. but that, in Caſe there had been a Payment or Tender of the Money d 
wt a the Barley into: Malt, an Action of Trover would have hin fn 

e Malt. 1 a 
MS. Rep. 23. In an Action of Trover, brouglit by a Mid agaiuſt the Vendee® 
*aunders.v. Goods ſold. by her Son, it appeared in Evidence, that the Plaintiff had ſum 
gorge ears before let her Son into the Poſſeſſion of a Farm at that Time bol 
. 3 by her, together with the Goods in Queſtion, which were at that Tit 
Part of the Stock of the Farm; and that the Son had ever ſince occupit 
the Farm, and acted as Owner of the Goods. A Verdict being found © 
the-Defendant upon this Evidence, it was upon a Motion for a nev Tr 
\ , - ſaid, that as a Transfer of the Property in the Goods from the Mothe' * 


2 2 4 , * . CP " 2 . = - L 2 
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gon was not expreſaly proved, the Verdict ought to have been for the 

6 — A new Trial was refufed : And by the Court As the Son bad 

deen ſo long in the Poſſeſſion of the Goods, it onght to be ptefumed the 

property was in him. It would moreover be extremely hard, if a Pur- 

chafet for a valuable Conſideration ſhould loſe his —_ by the ſetting up 

of Property in the Mother, after the Property had fo long been to al 


Appearance in the Son. | ) | 
24. If a Sheriff's Officer, having a Writ of Fieri Facias to take the „Ne 8 


Goods of J. N. take the Goods of J. S. an Action of Trover lies. ty Abr. 
| | | 352.0. pl. 3. 
pl. 9. Cath. 381. 


\ 


25. An Action of Trover does not lie for taking the Goods of J. S. Coll | * 5 

which a Sheriff's Officer has taken under a Writ of Replevin upon a Pre- Burt. 

ſumption that they were the Goods of J. N. becauſe this Writ is different 

from a Writ of Fieri Faciar. By the former the Officer is empowered to 

take certain Goods therein ſpecified ; by the latter he is only empowered to 

take the Goods of a certain Perſon. But if J. S. did claim a Property in 

the Goods at the Time of taking them, and the Officer did afterwards 

carry them away, without having the Property determined under a Writ 

d: proprietate probanda, this Action does lie. | : | 
26. It was ruled by Holt, Ch, J. that if a Sheriff, who is empowered by Ld. Raym: 

an Extent to ſeize the Goods of J. V. ſeize” the Goods of J. S. an Action 736. 

of Trover does not lie; becauſe by the Scizure the Property in the Goods Rex 7. 

is reſted in the Crown. Woodward. - 

27, If ſeized Goods are condemned by a Court having Juriſdiction in 1,4, Raym, 

the Matter, an Action of Trover does not lie; the Property in the Goods 336. | 


being by the Condemnation velted in the Crown. Ekins v. 
Smith. 


28. It is in one Caſe laid down, that if ſeized Goods are lodged in the gun, 67. 
Cultom-houſe an Action of Trover does not lie, although there be after- Etricke's 
wards à Verdict for the Claimer of the Goods. Caſe, 

29. But it is laid down in another Caſe, that the Owner of the Goods Bunb. 80. 
my in ſuch Caſe maintain an Action of Treſpaſs, or an Action upon the 1ſrael!'sCaſe. 

e. | 
30. It is laid down that if 7. §. take Goods of J. N. in order to prevent Bro. Treſp 
their being ſtolen or damaged, an Action of Trover lies; becauſe the Loſs pl. 213. 
would not, if either of theſe Things had happened, have been irreparable. 

But if J. S. take Goods of J. V. which are in Danger of being deſtroyed 
by Fire or otherwiſe, in order to preſerve them, this Action does not lie, 
becauſe the Lofs would in ſuch Caſe have been irreparable. 

i. An Action of Trover does not lie for the Converſion of Goods, for x Jon. 148, 
which an Appeal of Robbery has been brought; becauſe a Perſon, who has 150. Mark- 
bringing the Appeal affirmed the Taking to have been felonious, ſhall ham 
tafterwards be received to ſay that it was only a Converſion. . — 4 

F | 0. 
32, It has been holden in one Caſe, that if J. S. have been convicted of Jon. 147. 
Mainted of taking the Goods of J. N. feloniouſſy, J. N. cannot, rovided 150. Mark. 
he did himſelf give Evidence or procure any Perſon to give Evidence ham. 
wanſt J. F. maintain an Action of Trover; beciuſe he is in either Cafe Cobb. 


ntitled under the 21 F. 8. c. 1 1. to Reſtitution of the Goods. 1 


N . 144.9. C. 

8 ; 82.8.C. 
B. It is laid down in a ſubſequent Caſe, that an Action of Trover does * Abr. 
le in ſuch Caſe; for that, as the Party robbed has done his Duty to the 567. V. pla 
Public in proſecuting the Thief, he ought not to be deprived of the Re- iN | 
tedy by an Action of Trover for the Injury to himſef, 8 wo 
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e 34. The Reaſon given in the latter Caſe is by no Means condlufre) 
for what Purpoſe would it anſwer, that a Perſon robbed ſhould be at L. ed 
berty to bring an Action of Trover, when he has a ſpeedier Renied 
be | BIBS i 88 thi 
Bro. Treſp. 35. It is ſaid in one Book, that an Action of Trover does not le, 6 | 
pl. 41. after the Perſon who took the Goods has been indicted of Felony and ac. 1 
5 e ; 1 ws as omne Majus trahit ad fe Minus, the Conyerbon j 40 
ds mer in the Felony. FLUTE 
I on. 50 36. But in other Books it is laid down, that if F, S. have been acquitted 5 
Markham upon an Indi&ment for feloniouſſy taking the Goods of J. NM. an Adio 
. Cobb. ue Y 5 nof Z 
Latch 144. Trover lies; becauſe, as the taking does not in this Caſe appear to have been wm 
F. Noy82. —— +16 ages that J. N. ſhould recover Damages for the Comer. 5 
| - Sty. 346. fion of his | 2 1 
* £4 "= | | | | 
TLeon.223. 3). An Action of Trover does not lie for the Converſion of Good be 
ENT bought in Market Overt, although they were ſtolen; for by the Sale i 
* Market Overt the Property in the Goods was veſted in the Vendee. * 
s. Rep. 38. A. who came to the Poſſeſſion of a Bank Note the Property of 3 the 
: 3 by robbing the Mail, parted with it to C. for a valuable Conſideration the 
= 5 & 3 Payment of the Note being afterwards refuſed at the Bank, C. brought a Col 
| | B. K. Action of Trover againſt the Caſhier of the Bank who had ſigned it. Upon 0 
| 44 a Caſe reſerved it was holden, that the Action was maintainable : And by und 
| 3 5 1 Ch. J. if a ron beet _ Fa vey 5 4 1 2 
a Bank Note by giving a valuable Conſideration for it, an End wo 
| be put to the Circulation of Bank Notes. e , « bee 
2Roll. Abr. 39. An Action of Trover lies, although the Goods converted be after 
5 L. pl. 1. wards reſtored to the Owner; for the Reſtoration docs only go in Mitige [ 
Leon. 223. tion of Damages. , | Tel 
GMod. 212. 2pp 
3 oy I 
7 5 for 
Ban 
. 125 ; * | the 
(F) Againſt whom an Aﬀion of Trover may d= 
55 brought. | by 
| | AHL f Tr 10 
Bro. Treſp. 1 F * S. take away a Beaſt, which he had bailed to J. NM. for a Tint 
pl. 92. Pe | certain, before the Expiration of the Time, he is not liable to u She 
; Action of Trover ; for the Perſon, who has only a ſpecial Property in ter 
| perſonal Chattel, can never maintain this Action againſt the Perſon in whon It » 
the general Property is; the Remedy of the Bailee being an Action upas the 
the Caſe, | +> a | 1 
Bro.Treſp. 2. If J. S. kill the: Beaft of J. N. which was bailed to him genen Ex: 
3 an Action of Trover does not lie againſt J. S. for by the Bailment a genenl he 1 
5 Confidence was placed in him; and the emedy for an Abuſe of ſuch Cor the 
224,  fidence is an Action upon the Caſe. l 
x laſt. 37 3. But if J. S. kill the Beaſt of J. V. which was bailed to bim m 5 
Bro. Tre. particular Purpoſe, as to plough his Land, he is liable to this Action; be. , 
| 1 * * z. cauſe a general Confidence was not placed in him by the Bailment. tha 
Ceo. Eliz. 8 7h ' , 
730. bf | 4 K he 
1 Leon. 87. 4, If a Servant, who was truſted to ſell the Goods of his Mafter, cn * 


Sloſſe them away, an Action of Trover lies againſt him; in as much as, the 
e fidence placed in him extended only to ſelling the Good. | 


3 1 


* 


* 


'* © SS 6 3. (E) : 267 
If a Servant, who has by the Command of his Maſter lawfully-diftrain- Bro. Treſp, ' 
d Horſe, uſe it, the Servant is liable to an Action of Trover.;z becauſe PI- 211. 
the Command did not extend. to the uſing of the Horſe. Ws 

6. A. pawned Goods to B. who, was known to be a Servant employed Ld. Raym. 
by C. a Pawnbroker in the Way of his Frade. A. afterwards tendered to 738. Jones 
z. the Money due upon the Goods, and demanded the Goods. B. did not 3 Hart 
Aehver them, but ſaid they were ſold. It was ruled by Holt, Ch. J. that K. 445+ 
an Action of Frover lay againſt C. © OY. 

. It is laid down in one Caſe, that an Action of Trover does not lie Mod. 2 We? 
againſt a Servant, for an unlawful Intermeddling with the Goods of any Mires v. 
Perſon by the Command of his Maſter, unleſs the Intermeddling be ſuch Sclebay. 
as amounts to a 'Trelpaſs; becauſe the Maſter is in ſuch Caſe anſwerable. 5 
. is moreover ſaid, that it would be very inconyenient, if it ſhould be al- 
ways neceſſary for a Servant to be ſatisfied of his Maſter's Right to Goods, 
before he obeys his Command as to the Intermeddling therewith, 

8. But it is laid down in another Caſe, that if a Servant do unlawfully Sayer 41, 
intermeddle with the Goods of any Perſon, the Servant, although it be by Perkins Afe 
the Command of his Maſter, is liable to an. Action of Trover; for that 2 of 
the Command of a Maſter does neither juſtify nor excuſe his Servant in Son rag * 
doing a tortious Act. : | ; 

9. It is ſaid to have been holden, that if a Sheriff, who has ſeized Goods yelv. 44. 
under a Writ of Fieri Facias, do after he is out of his Office ſell them, he Ayer v. 
is liable to an Action of Trover. | Tt Aden. 

10. But from two other Reports of the. ſame Caſe it appears to have Moor 957. 
been holden, that this Action would not lie in ſuch Caſe againſt the Sheriff, Cro Ja. $3. 


11. And in another Book, wherein the Caſe is cited, it is ſaid, that 2 Saund. 47. 
Yelverton is miſtaken in his Report; for that upon examining the Roll, it Wilbraham, 
zppeared to have been determined as it is reported by Moor and Croke, W 


12. It has been holden, that an Action of Trover lies againſt a Sheriff 18. Rep. 
for ſelling, after ah Aſſignment by the Commiſſioners, the Goods of a Cooper v. 
Bankrupt, which had been ſeized by him under a Writ of Fieri Facias after Chitty, . 
the Act of Bankruptcy : And by Ld. Mansfield, Ch. J.— The Sheriff was Mich 30 G. 
not liable to this Action for ſeizing the Goods, in as much as he might be ig- . in N. N. 
norant of the Act of Bankruptcy; but the Sale of them after the Aſſign- 


went by the Commiſſioners, of which he was bound to take Notice, was 
a Converſion, 


"me 13. J. S. the Plaintiff in an AQion againſt J. N. had received of a gtr. 996. 
028 Sheriff the Money, for which the Goode of J. N. ſeized under a Writ of Ruſh Af. 
in Feri Facias after he had committed an Act of Bankruptcy, had been ſold. figrce of 
hom It was holden, that an AQion of Trover lay againſt J. S. without making Ryland v. 
up tix Sheriff a Defendant. goes; 


14. If a Stranger have officiouſly aſſiſted a Sheriff or his Officer in the 2 | 

rally Execution of a Writ of Fieri Facias, which iſſued upon a regular Judgment 1 45 Caſe, 
be is not liable to an Action of Trover ; for it is not only lawful, but it is 

Coe Duty of every Man to aſſiſt in the Execution of ſuch Writ. 12Mod.178 

15. An Action of Tlover does not lie agaialt a Sheriff or his Officer, Britton o. 

T againſt any Perſon, who by the Command of either of theſe did aſſiſt Cole. 

n the Execution of a Writ of Fieri Facias, although there were no Judgment 2 Jon. 114, 

lo warrant the iſſning of the Writ ; for neither of theſe has done more 

tan obey the Writ, which it was the Duty of every one of them to do. 12Nẽod.u 

16. But if a Stranger have officiouſly aſſiſted a Sheriff or his Officer in Bricton wig 

the Execution of ſuch Writ, he is liable'to this Action; for, as he ated of- Cole. 

bciouly, it was incumbent upon. him to take Care, that there was a Judg- Ca:th. 445. 

neut to warrant the iſſuing of the Writ. |; | | 
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17. An Action of Trover does not lie 
* againſt any Perfon, who by the Command 
Execution of a Writ of Fieri Facias, althongh the Judgment 
the Writ iſſued were irre > becauſe the Fault in ſuch 
Court or ſome Officer of the Court. | 
18. But if a Stranger have officioufly aſſiſted a Sheriff or his Officer u 
the Execution of fuch Writ, he is liable to this Actiot: For, as he ad 
officiouſly, it was incumbent upon him to take Care, that the Judgmen 
19. It appeared in Evidence, that the Plaintiff had left fome 
% Tickets with a Goldſmith, in order to receive the Money due upon then 
for the Uſe of the Plaintiff; that a certain Number of Tickets in the fine 
Lottery had been left by the Defendant with the Goldfmith, who gave the 
Defendant a Note to deliver the ſame Number of "Tickets to him; and 
that the Goldſmith did afterwards deliver as many of the Plaintiff's Ticken 
to the Defendant as were mentioned in the Note. It was holden, that 
an Action of Frover lay againſt the Defendant for the Converfion of thel 
_ Fiekets. And by the Court—The Lottery Tickets being left with the 
\ Goldſmith for the ſpecial Purpoſe of receiving the Money thereupon dw 
ty for the Plaintiff's Uſe, . he had no Power to diſpoſe of them; and conſe. 
| quently, as che Property was not changed by the Delivery of the Ticket 
to the Defendant, he is liable to this Action. | | 
Str. 1187. 20. Ina ſpecial Verdict it was ſtated, that J. S. the Owner of 


inſt = Sheriff or lis Officer « 
either of theſe did affiff int 
upon which 

iv in th 


Hartop»- Rad bailed them ſealed up in a Bag to a Banker for ſafe Cuſtody only ; that 


the Banker broke open the Seal, took the Jewels out of the Bag, and 
pawned them to J. N. for three Hundred Pounds. It was holden that a 

Action of Trover lay _ N. for the Converſion of the Jewels. And 

by the Court—TFhe Plaintiff's Jewels being delivered to the Banker for fak 

Cuſtody only, his breaking open the Bag and taking them out was a Tre 

| paſs; and conſequently the Defendant, although he came honeſtly tothe 
Peoſſeſſion of the Jewels, is hable to this Action: Pecanls they were delivered 
to him by a Perſon who had no Property in them. | | 


Str. $13. 21. The Wife of a Bankrupt delivered ſome Plate, left with her by he 


Parker vv Huſhand at the Time of his abſconding, to a Servant, that he might bor 

Godin. row Money thereupon. The Servant went with the Plate to the Door d 
4 Banker's Shop, and there delivered it to the Defendant, who went ito 
the Shop and pawned it in his own Name, and immediately went back to 
the Wife, and delivered the Money to her. It was holden, that, as neithe 
the Wife nor the Servant had a Power of diſpofing of the Plate, this un 
a Converſion in the Defendant, for which he was liable to anfwer to the 
Aſſignees of the Huſband, | | þ 

Bro. Treſp- 22. It is laid down, that if A. take the Goods of F. illegally, and C. cb 

pl. 256. pl. afterwards take them illegally from 4. B. cannot maintain an Action of 

329. f. 359. Trover againſt C. For that by the firſt Taking, notwithtanding'it u; 

deortious one, the Property of B. was diveſted. ; 

1 Sid. 438. 23. But it is ſaid in one Book, that A. does not in ſuch Caſe acquire am 


+ +72, Property in che Goods by the firſt Taking, and conſequently, that B. my 


maintain an Action of Trover ayamſt C. 


| 92 xu. 24. If a Factor who bas fold the Corn of J. S. and received the org 


ri 


Holiday v. for it, refuſe 15 . the Money to J. S. an en _ Trover lies again 


. 1 0 Wn 6 | 
Salk. 289. 5. A Servant, who had a general Authority to receive and pay Money 
Anon... for bis Maſter, after receiving ſome Money due to his er from 
Co. Eliz. Þ, I, gave it to J. S. and delivered it to him. It was ruled that ® 

| 445 hn. Action of Trover for the Maſter againſt F. S. and by Holt, Che} 
Bull N. F. 5 


% 
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Receipt of the Servant was a Diſcharge to 7. NM. the Money was 
1 5 to dhe Uſe of the Maſter; and ae tlie Poſſeſſion of the 
Servant muſt be intended to lrave Been the Poſſeſſlon of tlie Maſter. N 
20 If a Carrier, to whom Goods have been delivered to be carried, be 1 Roll. Ale. 
robbed of the Goods, or loſe them through Negligenee, he is lable to an 2. pl. r. pl. a. 
Aion upon tlie Caſe; but an Action of Trover does not lie againft him; pl. 3. 
becauſe he lias not in either Caſe been guilty of a Mal. fraſance. 3 17. 
ro. Ja. 330. 
Sk 143. 12 Med. 483. 1 Term Rep. 27, 33. Stra. 128, 145, 690. I Will. 281. 4, Burr. 2298. 


27. But if a Carrier, to whom Goods Have been delivered to be carried, Salk. 655. 
el the Goods, or refuſe to deliver them upon the Money. due for Carriage Ann. 
being paid or tendered, an Action of Troyer lies, againſt him. | | 
28. It is. ſaid to have been ruled by Holt, Ch. J. that if the Goods deli- Ld. Raym, 
rered' to be carried were not delivered to the Carrier himſelf, but to his 792. Anon, 
Book-keeper,. an Action of Troyer does not lie againſt the Carrier, ualeſy Irin. Ann. 
the Goods be afterwards converted by him. e 
29. But the contrary was ruled in a ſubſequent. Caſe, In an Action of 2 Barnard. 
Trover againſt a Book-Keeper, it appeared, that Goods. were delivered to 234. Harvey 
kim to be carried by his Maſter's Waggon. It was holden-that, the Car- Syliard, 
ner himſelf” is in ſuclt Caſe liable to: anſwer for the Converſion of. the Hil. 6 G. 2. 
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Goods. | 
zo. And the latter Caſe agrees with what is laid don in another Caſe, Skin 625. 
In an Action of Trover againſt a Maſter of a Hackney Coach it appeared, Middletou- 
that the Goods were delivered to his Servant who drove the Coach; and v. Torder. 

the Queſtion was, if the Maſter was anſwerable for the Converſion of them. 

It was ruled that he was not; and by Holt, Ch. J. It would be hard if the 
Maſter of a Hackney Coach, who ig not paid for the Carriage of Goods, 
ſhould be anſwerable for the Canverſion of them. There is a, wide Dif- 
ference! betwixt che Caſe of a Hackney Coach and that of a Stage Coach. 

If a Paſſenger in a 'Stage Coach, who is allowed to carry Goods of a cer- 

tan Weight, deliver Goods not exceeding that Weight to the Driver of +. 
the Coach, the Maſter of the Coach is anſwerable for them,; becauſe + 
the Money he receives is paid for the Carriage of the Goods as well as of 

the Paſſenger, It has been holden, even in the Caſe. ob a, Stage Coach,, 
that if a” Paſſenger carry Goods of a,greater Weight than he is allowed to 


31. An Action of Trover does not lie againſt. a Carrier for refuſing to g. 654 
deliver Goods, unleſs the Money due for he Carriage have been paid or Hartford 2 
tendered'; becauſe, as a Carrier, is by Law bound to carry, the Goods de- Jones. 
livered to him, it is highly reaſonable, that he ſhould have a Right to detain, 
them, until the Money due for the Carriage is paid or tendered: | 
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tuning the Horſe of his Gueſt, unleſs the Money due for. keeping the Horſe 179. 
lure been paid or tendered: For, as an Inn-keeper is by Law bound to re- A 
cee the Horſe of a Traveller, in Caſe. his- Stable be not full, it is verx 
reaſonable, that he ſuould be paid for keeping the Horſe before it is taken 
Way. : * 

33. It was holden by three Judges, contrary to the Opinion of Holt, Ld. Raym, 
Ch. J. that an Bee may aeg a Horſe, although 1 re who 'put rod een 
the Horſe into the Stable have not. lodged in his Houſe; for that the put · Sing 
CANS Horſe, from which the Inu-kecper has a Profit, makes the 

2 g L a =: 


4 A 


ney 

* 34 If a ſtolem Horſe be or A. an Ton, an Action of Trove; does La. Raym. 

| wt lie againſt the Inn-keeper for detaining the Horſe from the Owner, un, 867.Yorks, 

* ui the Money due for keeping the Horſe, have been paid or tendered; Greenaugh. 
| 2 4 becauſe 


4 


carry the Maſter of tlie Coach is. not aufwerable for the over Weight unleſs © + #* 


31. An Action of Trover does not lie againſt an Inn-keeper for de- 2Show.16r, of 


1 


268 e een. 
Str. 509. 17. An Action of Trover does not he againſt a Sheriff or his Officer, or 
Philips'v. againſt any Perſon, who by the Command of either of theſe did aff in the 
rs on Execution of a Writ of Fieri Facias, although the Judgment upon which 
Im. 78. the Writ iſſued were irregular ; becauſe the Fault in ſuch Cate is in the 
Court or ſome Officer of the Court. | 
Str. 509- 18. But if a Stranger have offtcioufly aſſiſted a Sheriff or his Officer in 

Philips v. the Execution of fuch Writ, he is liable to this A&ion: For, as he added 

officiouſly, it was incumbent upon him to take Care, that the Judgmen 

Salk. 283. 19. It appeared in Evidence, that the Phintiff had left fome 

Ford % Tickets with a Goldſmith, in order to receive the Money due upon then 

for the Ufe of the Plaintiff; that a certain Number of "Tickets in the fame 

Lottery had been left by the Defendant with the Goldfmith, who gave the 

Defendant a Note to deliver the ſame Number of 'Tickets to him; and 

that the Goldſmith did afterwards deliver as many of the Plaintiff's Tickets 

to the Defendant as were mentioned in the Note. It was holden, that 
an Action of Frover lay againſt the Defendant for the Converfion of theſe 

Tickets. And by the Court—The Lottery Tickets being left with the 

Goldſmith for the ſpecial Purpoſe of receiving the Money thereupon due 

for the Plaintiff's Uſe, he had no Power to diſpoſe of them; and conſe. 

quently, as the Property was not changed by the Delivery of the Tickets 

| to the Defendant, he is liable to this Action. | | 

Str. 1187. 20. Ina ſpecial Verdict it was ſtated, that J. S. the Owner of | 
Hartopv. had bailed them ſealed up in a Bag to a Banker for ſafe Cuſtody only; that 
Kuss. the Banker broke open the Seal, took the Jewels out of the Bay, and 
pawned them to J. N. for three Hundred Pounds. It was holden that an 

Action of Trover lay againſt F. N. for the Converſion of the Jewels. And 

by the Court—Fhe Plaintiff's Jewels being delivered to the Banker for fake 

Cultody only, his breaking open the Bag and taking them out was a Tref- 

paſs; and conſequently the Defendant, although he came honeſtly to the 

Poſſvſſion of the Jewels, is liable to this Action: Becauſe they were delivered 

to him by a Perſon who had no Property in them. 

Str. $13. 21. The Wife of a Bankrupt delivered ſome Plate, left with her by her 
Parker vv Huſband at the Time of his abſconding, to a Servant, that he might bor- 
Godin. row Money thereupon. The Servant went with the Plate to the Door df 

a Banker's Shop, and there delivered it to the Defendant, who went into 
the Shop and pawned it in his own Name, and immediately went back to 
the Wife, and delivered the Money to her. It was holden, that, as neither 
the Wife nor the Servant had a Power of diſpoſing of the Plate, this was 
a Converſion in the Defendant, for which he was liable to anſwer to the 
Aſſignees of the Huſband, 

' Bro. Treſp 22. It is laid down, that if A. take the Goods of B. illegally, and C. d 
pl. 256. pl. afterwards take them illegally from 4. B. cannot maintain an Action of 
320 .pl. 359. Prover againſt C. For that by the firſt Taking, notwithſtanding it was 3 

tortious one, the Property of B. was diveſted. 
x Sid. 438. 23. But it is ſaid in one Book, that A. does not in ſuch Caſe acquite am 

Property in che Goods by the firſt Taking, and conſequently, that B. may 

6 maintain an Action of Trover againſt C. | 

| Cro. liz, 24. If a Factor who has ſold the Corn of J. S. and received the Mone 
638. for it, refuſe to pay the Money to J. S. an Action of Trover lies again 

3 v. him. a ; "OA 

10 . 


Salk. 239. 25. A Servant, who had a general Authority to receive and pay Money 
Anon. for his Maſter, after receiving ſome Money due to his Maſter from 
Fro. Ez. . M. gave it to J. S. and delivered it to him. It was ruled that a 
. 1. Action of Trover for the Maſter againſt F. §. and by Holt, * 
Bull. N. E. | 
. * 
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Receipt of the Servant was a Diſcharge to J. NM. the Money was 
—_—_ to che Uſe of the Maſter; and ben 8 the Poſſelon ar che 
gerrant muſt be intended to brave been the Poſſeſſion of the Maſter. 

26, If a Carrier, to whom Goods have been delivered to be carried, be 1 Roll. Abr. 
robbed of the Goods, or loſe them through Negligenee, he is liable to an 2. pl. r. pl. a. 
Adtion upon the Caſe; but an Action of Trover does not lie againſt him; "5: ah 
becauſe he has not in either Caſe been guilty of a Mal-feaſance. Hob. 17. 


x Cro. Ia. 330. 
Sk 143. 12 Mod. 482. 1 Term Rep. 27, 33. Stra. 128, 145, 690. I Will. 281. 4 Burr. 2298. 


25. But if a Carrier, to whom Goods Have been delivered to be carried, Salk. 655. 
{al the Goods, or refuſe to deliver them upon the Money. due for Carriage Anon. 
being paid or tendered, an Action of Troyer lies againſt him. | 

28. It is. ſaid to have been ruled by Holt, Ch. J. that if the Goods deli Ls. Raym, 
xered to be carried were not delivered to the Carrier himſclf,. but to his 792. Aron, 
Book-Keeper,. an Action of 'Trover- does not lie againſt the Carrier, unleſs Irin. 1Ann. 
the Goods be afterwards converted by him. 

29. But the contrary was ruled in a ſubſequent. Caſe, In an Action of , Barnard. 
Trover againſt a Book-keeper, it appeared, that Goods were delivered to 234. Harvey 
kim to be carried by his Maſter's Waggon. It was holden that the Car- Syliard, 
ner himſelf is in ſuclt Caſe liable to anſwer: for the Converſion of the Hil. 6 G. 2. 


zo. And the latter Caſe agrees with what is laid. down in another Caſe. Skin 625. 
In an Action of 'Trover againſt a Maſter of a Hackney Coach it appeared, Middleton 
that the Goods were delivered to his Servant who-drove the Coach; and v. Lorder. 
the Queſtion was, if the Maſter was anſwerable for the Converſion of them, 

It was ruled that he was not; and by Holt, Ch. J. It would be hard if the 
Vaſter of a Hackney Coach, who 1g not paid for the Carriage of Goods, 
ſhould be anſwerable for the Canverſion of them. There is a, wide Dif- 
ſerence betwixt che Caſe of a Hackney Coach and that of a Stage Coach. 
If a Paſſenger in a Stage Coach, who is allowed to carry Goods of a cer- 
uin Weight, deliver Goods not exceeding that Weight to the Driver of. 
the Coach, the Maſter of the Coach is anſwerahle for them; becauſe 
te Money he receives is paid for the Carriage of the Goods as well as of 
the Paſſenger. It has been holden, even in the Caſe. of a Stage Coach, 
that if a Paſſenger carry Goods of a, greater Weight than he is allowed to 


it be paid for. | 
31. An Action of Trover does not lie, againſt. a Carrier for refuſing to gy, 654. 
(ver Goods, unleſs the Money due for the Carriage have been paid or Hartford a 
rendered; becauſe, as a Carrier, is by Law bound to carry. the Goods de- Jones. 
lvered to him, it is highly reaſonable, that he ſhould have a Right to detain 


them, until the Money due for the Carriage is paid or tendered; 


tuning the Horſe of his Guelt, unleſs the Money due for. keeping the Horſe 179. 
le been paid or tendered: For, as an Inu-keeper is by. Law bound to re- = 
ewe the Horſe of a Traveller, in Caſe his. Stable be not full, it is very * 
rafonable, that he ſhould be paid for keeping the Horſe before it is taken 


33. It was holden by three Judges, contrary to the Opinion of Holl, 1d. Raym, 
Ch. J. that an Inn-keeper may detain a Horſe, although the Man who put clave; 
the Horſe into the Stable have not lodged in his Houſe; for that the put- 9 
ing-up of his Horſe, from which the Inu-keeper has a Profit, makes the 
Man a Gueſt, | 18 . 

34. If a ſtolen Horſe be put up at an Inn, an Action of Trover; does 14. Raym.. 
wt he againſt the Inn-kee er for detaining the Horſe from the Owner, un- 867.Yorks, 

the Money due for "rn the Horſe, have been paid or tendered; Grecnaugh. 
| becauſe 
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cory the Maſter of the Coach is not auſwerable for the over Weight unleſs + *' 


31. An Action of Trover does not lie againſt an Inn-keeper for de- 28how.16r, | 
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44 Raym. 41+ It was ruled by. Hol, Ch. J. that if an Attorney, who has been en- 


\ x 


becauſe the Inn-keeper was bound to receive the Horſe, and it was impl. 4 

ſible for him to know, whether his Gueſt came honeſtly by it. Yare 

Yelv. 6. 35 An Action of Troyer does not lie againſt a Farrier, for refuſing to de. refu 

liver a Horſe which has begn ſhod by him, unleſs the Money due for the brou 

| Shoeing have been paid or tendered, . . veyc 

Hob. 42 36. A Taylor is not liable to an Action of Trover, fer refuſing to deli com 

Cooper v. ver a Coat made by him to the Perſon from whom he received the Material fin 

Andrews. for it, unleſs the Money due for making the Coat have been paid or Hal 

tendered. 199 . Lind | 7 4 

Ms. Rep. 37. It was decreed by Strange, Maſter of the Rolls, that a Factor, who {ona 

| Cauſer v. had paid Money for inſuring the Goods of his Principal, and had been at 8 
Wilcox. other Expence concerning them, had ſuch a Lien upon the Goods, that a he 

Court of Equity would not oblige him to deliver them, before the Money 

due was paid or tendered. The Factor, not being ſatisfied with this De- 4 

cree5 appealed to the Chancellor; and the Appeal came on before Lord pene 
Hardwicke, in February 1155. His Lordſhip, after taking Time to con- for 

" ſider, and ſending for ſome. Merchants to inform himſelf of the Nature of as | 

a Factor's Buſineſs, decreed, that a Factor has a Lien upon the Goods of man 

his Prineipal, fo long as the Goods continue in his Poſſeſſion, not only for Sun 

What is due for his 'Frouble and Expence concerning them, but alſo for al Tro 
Money due to him from his Principal. | Ch. 

Ms. Rep. 38. Another Decree to the ſame Effect was pronounced by Lord Hard. 825 
Gardiner v. wicke à few Months after. 75 tog 
Coleman. | Moi 
14. Raym. 39. An AQtion of Trover does not lie againſt the Saver of Goods thrown the 
393. Hart- on Shore, which were Part of the Cargo of a Ship that had been wrecked, Ag 


ford v. unleſs a Satisfaction have been made or tendered for the Trouble or Expence 
Jones, of ſaving them; it being highly reaſonable, that the Party who has ſaved 
Goods, and has perhaps Hons it at the Peril of his Life, ſhould have a Lien 
: upon the Goods for his Trouble or Expence. 
2 Roll. Abr. 49: The Lord of a Manor, who had ſeized a Beaſt as an Eſtray, was at 
92. Taylor the Expence of keeping it ſome Time after he had proclaimed it. Within 
v. James. a Year and Day after the Proclamation the Owner of the Beaſt came an! 
demanded it; but did not make or tender any Satisfaction for the Keeping. 
Upon the Refuſal of the Lord to deliver the Beaſt, an Action of Troxer 
was brought againſt him. It was holden, that, as the Owner of the 


Beaſt had not made or tendered a Satisfaction for the Keeping, the Ac- 
tion did not lie. - 1 


738. Anon. played to draw and attend the Execution of a Deed, do not deliver it upon 
demand, an Action of 'Trover lies againſt him; for that, as he may bring 
an Action for the Money due for drawing and attending the Execution of 
the Deed, he canngt detain it, although the Money have neither been paid 
nor tendered. m— | 

TTY 42. The Plaintiff, who was Maſter of a Ship, had brought Home: 

Stone . mall Parcel of Elephants Teeth on his own Account, and a large Parcd 

Lingwood. upon the Account of the Defendant, who was the Owner of the Ship. 
he Defendant entered both Parcels at the Cuſtom-Houſe, paid the Duty 

for both, and both were delivered to him. Upon his refuſing to deliver to 
the Plaintiff his Parcel an Action of Trover was er ; and the Queſtion 
was, whether, as the Plaintiff had neither paid nor tendered his Part of 
the Duty, the Action could be maintained. Tt was ruled that it could; 
and by Hyre, Ch. J. the Defendant had no Right to detain the Plaintiff's 
Parcel, notwithſtanding the Money paid by him as Duty for it was neither 
paid nor tendered; for he might have brought an Action for the Money, 
or he may now give Evidence of the Money paid, and then it may be de- 
ducted out of the Plaintiff's Damages. The Reporter adds, that the latter 


Was done. 


% 
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R 0 R 271 
| 43. A Carpenter, after working ſome Time in one of the Queen's 6Mod.a12. 
Yards, refuſed to work any longer. Hereupon the Surveyor of the Yard 8 *. 
refuſed to let him take away his Tools. An Action of Trover being * 
brought againſt the Surveyor, he gave in Evidence an Uſage for the Sur- 
reyors of the Queen's Yards to detain the 'Tools of Workmen, in order to 
compel them to continue working in the Yards until the Queen's Work is 
Gniſhed. © It was holden that the Action lay; and no Regard was paid by 
Halt, Ch. J. before whom the Cauſe was tried, to the Uſage. | 

If a Perſon, who would otherwiſe have a Right to detain the Per- zRoll. Abr. 
ſonal Chattel of another, for the Trouble or Expence he has been at con- 92. M.pl. 2. 
cerning it, contract to be paid a Sum certain for the Trouble or Expence, Pl 6- 


he does thereby wave the Right of detaining the Chattel. 3 Car. 


2 Yelv. 66. 
45. An Agreement was entered into, whereby ten ge and Six- Sayer 224. 


pence was to be paid to a Farrier for curing a Mare; and a reaſonable Sum Brenen », 
for keeping the Mare until ſhe ſhould be cured. . The Owner of the Mare, Currint. 
as ſoon as ſhe was cured, tendered ten Shillings and Sixpence, and de- 

manded the Mare. The Farrier refuſed to deliver the Mare, unleſs a groſs 

Sum was paid for the Cure and keeping of the Mare, and an Action of 

Trover was brought. It was holden, that the Action lay: And by Ryder, 

Ch. J.—As ten Shillings and Sixpence were tendered, the Defendant had | | 
no Right to detain the Mare on Account of the Cure. It is not neceſſary E 
to give any Opinion, as to the Right of a Farrier to detain a Beaſt for the | 
Money due for keeping it until it is cured ; becauſe, if a Farrier have in 1 
the general ſuch Right, it was in the preſent Caſe waved by the ſpecial 

Agreement to be paid a reaſonable Sum for the keeping. 


— 
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(t) Of the Pleadings in an Action of Trover. . 


1. Of the Declaration. 1 
TN an Action of Trover for the Converſion of Letters Patent, there 1147dr. 111. 
1 vas a Verdict for the Plaintiff, Upon a Motion in Arreit of Judgment jones v. 
it was objected, that the Plaintiff had not alledged in his Declafation, that Wink- 
he was poſſeſſed of the Letters Patent as of his own proper Goods. Judg- worth. 
ment was given for the Plaintiff: And by the Court—The Piaintiff has 
aledged, that the Defendant knowing the Letters Patent to appertain 
> * convert them, which implies that they were the Property of che 

anti, 

2. The Reporter does indeed add, that the Objection was not allowed 
to be good; becauſe it was after a Verdict. But it is not to be conceived, 
that the Verdict could in ſuch Caſe make a Difference; for, if a Property 
u the Plaintiff had not been either expreſsly or impliedly alledged, the De- 
chration would have been defective in a Matter of Subſtance, and-conſe- 
ently the Defe&t would not have been cured by a Verdict. : 

3- But if the Action be in the Court of Common Pleas, it is not neceſſary 1 Sid. 18 
w alledge in the Count, that the Goods were the Property of the Plaintiff, e e. + 
provided this be alledged in the Writ ; becauſe the Writ is in that Court Pritchard. 
Parcel of the Declaration. ; Lutw.1510. 
4. It is not neceſſary for the Plaintiff in an Action of Trover to ſhew in , pular, 
's Veclaration, in what Manner his Property in the Goods was acquired. 298. 
\ Willamore. 


v barſors 
5. If 


* 
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- 2:8aund. | F. If it appear in the Declaration in an Action of Trovery chat ſome i 


329. the Goods were the Property of the Plaintiff at the Time of the Conv 
Cee but this do mot appear as to ſome other of the Goods g3 and Judgment be 
N entered up generally, the Jugment is erroneous: But if the Phamif, al. 
though the Verdict be general, enter a > Remittitur as to the Goods which 
do not appear to be his Property, and enter up Judgment as to the Reſidue, 

the judgment is good. ' 

Cro. Eliz. 6. The Plaintiff in an Action of Prover Alledged an his Declaration, tha 
781. he delivered the , Goods charged to have bern converted to the Defendant 


Vi. Graſton. 


= 


* 


* 


Gumbleton to he kept for him. It was objected, that the Declaration was bad, be. 
cauſe the Plaintiff had not alledged a Loſs of the Goods: But it un 
holden to be good. | 


5 Rep. 344 7. The perſonal 'Chattel, for the Converſion of which an Action of 
e's Trover is brought, mult be deſcribed in the Declaration with a Degree of 
E. 


Certainty: For if this he not done, the Defendant would not know how to 
Cro. Eliz © nao Ab his Defence; mor would he be able, in Caſe a ſecond Action 
817. ſhould be brought for the Converſion of the ſame Chattel, to plead a Re. 
1 Ventr. 53. covery in the former Action. | 
Salk. 628 

Ld. Raym. 588, 1410. Str. 637. 


* 


Cro. Eliz. 8. Bit a leſſer Degree of Certainty, in Beſertbing the perſond! Chartd, 


— A is ſufficient in the Declaration in an Action of Trover after a Verdict than 
"ones. he upon a Demurrer; inaſmuch as the Court will after a Verdict intend, that 


12 Mod. z. ſome Defect of Certainty in the Declaration was fupplied by Evidence. 
Ld. Raym. ated | 85 
518, 1410. | 


\ 


„ 


1 Com:Vig. 9. In order to form a Judgment of the Degree of Certainty neceſſary in 
Ae Di- deſcribing the perſonal Chattel for the e i of which an Action of 
32, Trover is brought, it will be proper to mention the principal "Cafes upon 
the Point; which ſhall be ranged in Order of Time as they were determined. 

10. The Declaration in an Action of Trover, which charged the Cos- 
verſion of ſome Fiſh, without ſhewing the Number or Quality of the Til, 
was alter a Verdict holden to be too incertain. 8 


5 Rep. 34. 
Playter's 
Caſe, Mich. 
35 Eliz. 


11. The Declaration in an Aion of Trover, which charged the Con- 
8 verſion of a Parcel of Fiſh called Ling, was upon a Writ of Error holdes 
8 to be bad N becauſe the Quantity of the Fiſh was not-ſhewn. 

Mich. 43 Eliz. 1 Wil. 33. 1 Com. Dig. 333. | 


Cro. Eliz. 


e 12. The Declaration in an Action of Trover, which charged the Con. 
Wes . 


ae verſion of ſeven Pieces of Linen Cloth, was holden to be bad, for watt of 
Fat. 1 Ja. . ſhewing the Number of Yards the Pieces contained; for that the Quantity 
3 of Linen Cloth contained in a Piece is altogether uncertain. "SAT 
3 hot 13. In the Declaration in an Action of Trover the Converſion uni Riſe, 
Coe, Hil. 19 Anglice a Trunk full of Linen, was charged, and there was a Verdict for 
Jac. 1. the Plaintiff with twenty Pounds Damages. Upon a Motion in Arr 
Stra. 733, of Judgment, Hanghton, J. was of Opinion that the Declaration was not 
809, 815, certain enough : But Lee, Ch. J. Dodderidge, J. and Chamberlain, J. were ef 
ys Opinion that it was; for that they wonld intend the Damages to have been 
given for the Trunk alone, and the Plaintiff had judgment. A Wm f 

Error being brought, the Judgment was affirmed. 


Mar. 60. 14. The Declaration in an Action of ba geh vrhich charged the Con- 
, Hodges v. verſion of two Sheaves of Corn, was holden td be bad; becauſe the dpecio 
Splon. of he Corn was not ſhewrn, | | 
ich, 15 22 * 5 e 
Car. 1. ; 
Mis. i. The Declaration in an Action of Trover, which charged the Cor 
4: II z verſion of a Library of Books, was bolden to be certain enough; althoug 
neither the Number nor Quality of- the Books was ſlicwn. 


Gur. . 


16. The 


23. 

Utenſi 
contaii 
to be b 


compre 
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16. The Declaration in an Action of Trover which charged the Con- Sty. 199. 

verſion ſex Parcellarum plumbi cinereri, Anglice, Pewter Porrengers; was 18 v. 

holden to be certain enough. | ' 27K * 


17; In an Action of Trover the Declaration, which charged the Con» 1 Lev. zor. 
verſion of three Ricks of Hay, was after a Verdict holden to be certain Weſt 3 Des 
: . p . VIS. i . 
enough; notwithſtanding the Quantity of the Hay way not ſhewn. | 2 
18. The Plaintiff in an Action of Aſumgſit declared upon a Quantum 1 Lev. 303, 
Meruit for a Parcel of Thread. The Declaration was upon a Writ of Jenng v. 
Error holden to be good. And by the Court—This Manner of declaring Nour 
would not be certain _ in an Action wherein a Thing is to be reco- Car * 
vered in Specie : But it is ſo in this Action, or in an Action of Trover, be- 
cauſe only Damages are to be recovered in theſe Actions. 
19. The Declaration in an Action of Trover, which charged the Con- 14, Raym, 
verſion of a Ship, with Guns and Sails thereto belonging, was holden to 588. 
be certain enough, although neither the Number nor Quality of the Guns * Caſe al 
and Sails was ſhewn ; becauſe theſe are to be conſidered as appertaining lala dherg 
to the Ship. 2 cited. Trin. 
ä : oy - , 23 Car. 3. 
20. The Declaration in an Action of Trover, which charged the Con- 2 Lev. 176. 
rerſion of divers Glaſs Bottles, was after a Verdict holden to be bad; be- Hicks v. 
cauſe it did not ſhew the Number of Bottles. LS ' Pendarvis, 


21. The Declaration in an Action of Trover, which charged the Con- 2 Lev. 195. 
verſion of a Parcel of Woollen Yarn, was upon a Motion in Arreſt of Judg- Wade v. 
ment holden to be too uncertain. | | r e | 

ee, 

22. The Declaration in an Action of Trover, which charged the Con- 1 Ventr. 315. 
verſion of twenty Bullocks and Heifers, was upon a Writ of Error holden Davis »- 
to be bad ; becauſe it did not ſhew how many Beaſts there were of each Price, lich. 
Kind, | | 29 Car, 2. 

23- The Declaration in an AQion of Trover, after deſcribing divers 5 Her, 18. 
Utenſils therein charged to have been converted with ſufficient Certainty, —_ _ 
contained theſe Words cum aliis Utenſilibus. The Declaration was holden Paſch. 33 
to be bad; for want of e how many, and of what Kind the Utenſils Car, 2. 
comprehended under the Words aliis Utenſilibus were. a 

24. The Declaration in an Action of Troyer, which charged the Con- ee & 
rerhion of ten Weights, was after a Verdict holden to be certain enough; Galloway, 
although it did not ſhew the Quantity of the Weights. Mich. 3 

. W. 3. 

25. The Declaration in an Action of Trover charged the Converſion of L4. Raym. 
ſeventy Ounces of Cloves, Macy and Nutmegs, without ſhewing how 588. 
many Ounces there were of each, or that they were all mixed together. Hartford v, 
This Declaration was holden to be certain enough: And by the Court Jenes. 


—We will intend, that it was one Parcel of theſe three Spices mixed wo 


r. 

26. The Declaration in an Action of Trover, which charged the Con- E 
verſon of two Bundles of Flax, was upon a Motion in Arreſt of Judg- . 
188 to be certain enough; although the Quantity of Flax was not Barnard. 


Trin 2 


| Anne. 

27. The Declaration in an Action of Trover, which charged the Con- 11 Mod 66. 
ron of fifty Pieces or Ends of Deal Boards, was TN be certain Night v. 
enough: But the Reaſon given for its being ſo holden, namely, that an End N 

a is amongſt Workmen well known to mean a ſhort Piece, ſhews, Anne. 

p 3 ' that 


pe CRIES 
E 


J Toy fx Þ VE 4 

that the Word Piece, if it had ſtood alone, would not have been certaiy 
enough. ; ON 2 5 oY 

Str. do.. 28. The Declaration in an Action of Trover, which charged the Con- 
Anon Trin. verſion diverſorum Mercimoniorum, Anglice Earthen Ware, was holden to 
10 Ann. be too uncertain. | | | „ 


7 29. The Declaration in an Action of Trover, which charged the ; 
\ — le a of a Piece of Tape, was upon a Motion in Arreſt of J = Ta 
' Rudge. holden to be certain enough; although it was not ſhewn how many Yarg | indif 
Hil. 13G. 1. the -Piece contained. Ih j | 5 of in 
1 The Declaration in an Action of Trover, which charged the Con. 30 
1529. Bot- verſion of a Parcel of Packcloths, Rappers and Cords, was upon a Writ oi of T 
\ tomley 2. Error holden to be certain enough: And by the Court Courts of- Juſtice 
larrifon. do not at this Day require ſo much Certainty, as they formerly did in the 
aſch 1G 2, Declaration in an Action of Trover. The Word Parcel; which is uſed in R 8 
tttuis Caſe, ought to be taken to mean an entire Thing, and the ſame as the . 
Word Bundle. The Cafes upon this Point are not all to be reconciled; ; f 
but weare of Opinion, that the Declaration is certain enough. is af 
ger. 827. 31. The Declaration in an Action of Trover, which charged the Con. 4 
White. verſion of a Parcel of Diamonds, was Holden by the Court of Common AQ 
Graham, Pleas to be certain enough. Upon a Writ of Error in the Court of Kay! the 
M's 6.2 Bench it was ſaid, that this Caſe may well be diſtinguiſhed from the Cal: alled 
of Batlomley v. Harriſon ; for that in the latter Cafe the Word Parcel ws 4 
taken to mean an entire Thing, and the ſame as the Word Bundle: But Com 
that in the preſent Caſe, as every Diamond is a diſtin Thing, the Plaintif 
onght to have ſhewn the Number of Diamonds. The Judgment un 
allirmed; and a Writ of Error being afterwards brought in the Houſe di 41 
| Lords, it was affirmed there. „ | tion 
Str. 810. 32. The Declaration in an Action of Trover, which charged the Co- the \ 
| Haſlegrave verſion of fifty Pieces of Square Timber, was upon a Writ of Error holden it ma 
of Thomp- to be certain enough, although the Quantity of Timber, which eich 44 
un. > . . » . 
- Mich. 4 G. Piece or which all the Pieces contained, was not ſhewn. - Place 
2. bad, 
2Barn. 222, 33. The Declaration in an Action of Treſpaſs charged the taking aw Place 
Hobbs z. of divers Quantities of China Ware, Earthen Ware and Linen, In order ment 
Green. Eaſt. to arreſt the Judgment it was- ſaid, that the Declaration was bad; becauſe 
25 G. 2. it did not ſhew the Particulars of either Sort of. Goods. It was on the 
| other Side ſaid, that a great Degree of Certainty is not required in the De. A 8 
| claration in an Action of Treſpaſs, or in an Action of Trover : Becauſe 10 1 Io 
| | more Damages can be recovered in theſe Actions than are proved to haie bad. 
| been ſuſtained, The Declaration was holden to be certain enough. q 
ö Dyer 306. 34. In the Declaration in an Action of Trover, for the Converſion of 2 
1 Fine's Cale. Peaſt or Bird Pere Nature, it muſt be {hewn that the Beaſt or Bird ws 6 
reclaimed ; becanſe unleſs it were reclaimed the Plaintiff could not hat oy 
any Property therein. | | ; vas : 


Eo Cro. Ja. 35. It an Action of Trover be brought for the Converſion of a Bond, it 
| 202, is not neceſſary to recite any Part of the Bond in the Declaration; fori 
Wilſon , may not be in the Power of the Vhaintiff, who perhaps has not for ſont 
2 Chambers. Time been ia Poſſeſſion of the Bond, to recite any Part thereof truly; and 
2 a Miſrecital would be fatal. . | : 
14. Raym, © 36. If the Perſon, who has a ſpecfal Property in a Bond, bring 
276. Arnold Action of Trover for the C6nverſion of the Bond, he muſt alledge in hn 
, Jefferſon. Declaration that it is ſcriptum ſuum Obligatorium, in the ſame Mano u 
Salk. 624. the Obligee hünſelf muſt have done if the Action had been brou ht by 
| him; for, as the Action is not brought for the Converſion of the Mone 
d ae upon the Bond, but for the Converſion of the Bond, the Word. 
tum ſuum Ol I gatarium are neceſſary, in order to ſhew of what 
Vriting is. 4 : 


og za 


. 1 * 
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47. It is laid down.in one Book, that if an Action of Trover be brought Cro.Ja.130. 
for the Converſion of a living Chattel, it muſt be alledged in the Declaration, Nod. 
that the Chattel was of a. certain Price; and that if this Action be brought with. 
for the Converſion of a dead Chattel, it muſt be alledged in the Declaration, „ 
that the Chattel was of a certain Value, 1 | 

38. But it is in another Book laid down, that, whether an Action of Fitz. N. B. 
Trover be brought for the Converſion of a living or dead Chattel, it is quite 88. | 
| indifferent which Set of Words, of the Price or of the Valur, are made uſe 
of in the Declaration. 38 | | | 

39. The Value of the Chattel, for the Converſion of which an Action 2 Roll. Rep. 
of Trover is brought, ought to be ſhewn in the Declaration. 447. Good- 


40. But the Juſtices of the Court of King's Bench were in one Caſe divided Oro. Ja. 130. 
in Opinion, whether the Want of ſhewing, in the Declaration in an Action Wood v. 
of Trover, the Value of the Chattel be not ſuch a Matter of Form, as Smith. 
is after a Verdict cured by the Statutes of Jeofails. | 
41. It is the uſual and the more proper Way, for the Plaintiff in an 2 Bulſtr. 313. 
Action of Trover to alledge in his Declaration, that the Chattel came to Jac v. | 
the Hands of the Defendant by finding ; but it is ſaid, to be ſufficient, to Clark, 
alledge generally, that it came to the Hands of the Defendant. _ 
42. The Venue in an Action of Trover may be laid in England, for the Salk. 290. 
Converſion of a Chattel in Treland. ; 852 


Brown v. 
Hodges. 
8 Mod. 3 22. 


43. If the Finding of the Chattel, for the Converſion of which an Ac- | |; 
tion of Trover is brought, be in one County, and the Converlion in another, 
the Venue may be laid in either County; or, as this Action is tranſitory, 
it may be laid in any other County. 1 2 

44. It is not neceſſary to lay the Venue in an Action of Trover at the Cro. Eliz. 
Place where the Converſion was: But the Declaration in ſuch Action is 2% oh, 
bad, unleſs ſome Place be alledged: Becauſe, unleſs 'a Converſion at a Gro. 8 
Place certain be found by the Jury, the Plaintiff is not intitled to-Judg- gz, 
ment, (Nees - Bull N. P. 

| | 46. 5 Com, | 
| Dig. 3c. 1 

45. It is in one Caſe laid down, that, although the Declaration in an 1 Roll. Rep» | 
Action of Trover alledge the Finding to have been at a Place certain, if 132. Mat- 
it do not expreſsly alledge that the Converſion was at a Place certain, it Sel _ 
* ö 1 Mich. 26, | 
| Elis. 


H 

: 

1 4 
* | 


46. But i is laid down in a ſubſequent Caſe, that if the Finding be Bulſtr. 207. Ss 
alledged at a Place certain, it is not neceſſary to alledge that the Converſion Atkins v. mW 


vas at a Place certain. Wheeler. i 
Paſch, 10. 


| i . * 9 
47. In the Declaration in an Action of Trover, it was alledged, that the Cro. Ia 428. 
Chattel came to the Defendant's Hands by Finding upon the fourth Day Teſmonch v. . 
of May in a certain Year, and that afterwards, 5 on the firſt Day of Johnſon. | 
May in the ſaid Year, he converted the Chattel. Upon a Motion in Ar- | 
reſt of Judgment it was ſaid, that this Declaration is not good ; becauſe 
the Converſion is alledged to have been before the Finding: But it was 
holden to be good: And by the Court—As the Words, that afterwards 
he converted the Chattel, are a ſufficient Allegation, that the Converſion 
wa after the Finding, that which is contained under the ſcilicet is repugnant 
to theſe Words, and muſt be rejected as Surpluſage. | 


Vor. V. | P ; 2. Of 


F RIO TY ED” 


% 
-— . 


"2; Of the Plea. 


: 


| Cn Eliz. 48. The Defendant, in an Action of Trover- cannot juſtify; becauſe the 
146, 434. Converſion muſt be confeſſed by a Plea of Juſtification, which, it being a 


Salk 654. . . RE 
i o,. en Act, never can be juſtified. 


Ld. Raym. 393. Yelv. 174. | 
Bro. AQ. 49. The Defendant in an Action of Trover cannot plead, that the Play. 
fur le Cafe. tiff was not poſſeſſed of the Chattel charged to have been converted a 
pl. 109. his. own proper Goods: Nor is there any Neceſſity for him to plead this 
8 becauſe the Flaintiff cannot recover, unleſs he prove a Property in himſcl, 
Cro. Eliz. Fo. In an Action of 'Trover the Defendant a Sheriff pleaded, that he 
434. had levied ard ſold the Goods under a Fieri Facias, which is the ſane 
| oa Br Converſion, ab/que hoc that he converted them aliter vel alio modo. This 
wp ' Plea was holden to be bad: And by the Court. — The Defendant ought 
to have pleaded Not guilty, and might have given the Matter pleaded in 
Evidence. 6 

Allen v. 51. But it may be inferred from one Caſe, that the Defendant in a 
Harris. 8 Action of Trover may plead the Payment of Money, before the Act 
LutW:1539. 8 brought, in Satisfaction of the Converſion. 
| Cro. Eliz. 52. The Converſion of an Ox, being charged in the Declaration in u 
| 668. Action of Trover, the Defendant pleaded, that the Plaintiff had before 
ee * brooght an Action of Treſpaſs againſt J. S. and two others for the taking 
| Mich, 40 of an Ox upon a Day certain; that the Defendants in that Action pleade 
ö Eliz. in Juſtification, that the Taking was in Right of the Defendant in the p 

' 


„ 3 Burr. 1423. ſent Action; that upon a Demurrer to this Plea there was Judgment for 
3 Will. 308. the Defendants ; that the Plaintiff in the preſent Action and in the former 

is the ſame Perſon; that the” Ox charged to have been converted in the 

preſent Action and the Ox charged to have been taken in the former Adio 
| is the ſame Ox; that the Converſion, charged to have been committed by 
3 the Defendant in the preſent Action, if any have been, was committed by 
| | him together with the Defendants in the former Action; that the Defes- 
dant in the preſent Action was by Covin not made a Party to the former 
Action; and that the Defendants in the former ARion are by Covi not 


2 Bl. Rep. 
5 8 779, 831. 


| 2 made Parties to the preſent Action, which is brought for one and the fam: 
q 5 : Treſpaſs, Thing and Matter, as the former. The Defendant conclude 
. with praying Judgment; whether, as there was Judgment for the Defendant 


in the former Action, the Plaintiff ought to maintain the preſent Ain 
Upon a Demurrer to this Plea [Vaimſley, J. and K inſmill, J. were of Opinion 
that it is good; and by them; as the Property in the Ox was by de 
Judgment in the, former Action determined to be in the preſent Def-ndaat, 
in whole Right the Defendants in that Action juſttfied, the Plain 
could not have maintained the preſent Action againſt them; and it 15 8 
_ reaſonable, that he ſhould maintain it againſt the preſent Defendant ; becaut 
my aithough he were not a Party to the Record in, the former Action, i 
Fd was a Party to the Treſpaſs, and as ſuch has a Right to avail himſch 
in pleading to the preſent Action, of any Thing contained in that Re 

cord. Anderſon, Ch. J. and Glanville, ]. agreed, that the preſent De 
fendant. may avail himſelf, in Pleading to the preſent Action, of any That 

contained in the Record of the former Action: But they were ne venbelch 

of Opinion, that the Flea is not good; and by them a Judgment in ® 
improper Action can never be pleaded in Bar to a proper Action forthe 

ſame Cauſe. For inſtance, If J. S. who has delivered Goods to J. | 

keep, bring an Action of Treſpaſs againſt FJ. N. for taking the Goods, 2. 

dere be Judgment againit J. S. he way not withſlanding this Jusgn" 

8 . mai 


j { 
- =- 
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maintain an Action of Detinue againſt 7. V. for the Goods; becauſe the 
former Action was miſconceived. Mulmſley, J. agreed, that if the Defen- 
dant in an Action of Treſpaſs for taking Goods plead Not gui-ty, and 
there be Judgment for him, this Judgment cannot be pleaded in Bar of an 
Aion of Trover for the Converſion of the Goods; becauſe, for any 
Thing that appears upon the Record to the contrary, the Action may have 
deen miſconceived : But if a Litle to the Goods is pleaded in the Action 
of Treſpaſs, and there be judgment for the Defendant, this Judgment may 
de pleaded in Bar of an Action of Trover for the Converſion of the Goods; 
becaule the Property in the Goods is thereby determined to be in the De- 
ſendant. The Reporter adds, that the Cauſe was afterwards reſerred to 
Arbitrators. | 

53. In another Report of this Caſe it is ſeid to have been reſolved, that 6 Rep. 7. 
a Judgment in one perſonal Action may in all Cafes be pleaded in Bar to --rrer's 
another perſonal Action for the ſame Cauſe. Caſe. 

54 The Declaration in an Action of Trover charged the Converſion of Cro. Car. 35. 
> Hundred Sheep on the thirtieth Day of April; in the nineteenth, Year of Lacon v. 
the late King, the Defendant pleaded Not guilty as to eleven of the Sheep ; 28 
and as to the other eighty-nine, that the Plaintiff had heretofore in an p . 1 
Action of Treſpaſs declared againſt him for taking and driving away an Doug. 112. 
Hundred Sheep, on the fourteenth Day of April in the ſame Year; that 3 Term 
to this Action he pleaded Not guilty as to eleven of the Sheep, and as to Rep. 29% | 
the other eighty-nine he pleaded a Recovery of ſixty Pounds in an Action = 
of Debt brought by him againſt 7. S.; that J. S. being poſſeſſed of - 
eighty- nine Sheep they were levied by Virtue of a Writ of Fieri Facias and 
ſold to him; and that thereupon he took Poſſeſſion of the Sheep ; that 
Iſue being joined upon this Plea there was a Verdict for the h laintiff with 
two Pence Damages; and that the Vlaintiff entered up Judgment for the 
Damages and his Coſts. The Defendant then averred, that the taking 
and driving away of eighty-nine Sheep, for which the Plaintiff recovered 
in the Action of Treſpaſs, and the Conyerſion of eighty-nine Sheep charged 
in the preſent Action is the ſame Treſpaſs, Thing and Matter; and that 
the Judgment is ſtill in Force. To this Plea the Plaintiff replied, that true 
it is, that he did recover in the ſaid Action of "Treſpaſs two Pence Da- 
mages for the taking and driving away of the ſaid eighty-nine Sheep: but 
he averred, that the ſaid two Fence Damages werg not aſſeſſed for the 
Value of the ſaid Sheep; and that the Defendant on the Day mentioned | 
in the Declaration converted the ſaid eighty nine Sheep. He then traverſed, 
that the taking and driving away charged in the Action of Treſpaſs, | 
whereupon Judgment was given, is the [eh Treſpaſs, quoad the Conver- : 
hon, whereof he now complains. Upon a Demurrer to this Replication 
there was Judgment for the Plaintiff; but the Court were not unanimous 
Opinion. Croke, Ch. J. Hutton, I. and Harvey, J. who were of Opinion, 
that the Replication wa; good, ſaid, that the Vamages given in the 
Action of Treſpaſs were ſo ſmall, that the Court muſt intend them to have 
been given only for taking and driving away the Sheep; for that, if it ſhould if 
be intended, they were given as a Recompence for the Sheep, the Plaintiff | 
would be deprived of his Property, in eighty-nine Sheep, and have only | | 
two Pence for them. The. Court, rather than ſuffer ſo great a Hardſhip, 25 
"!\intend, that the Plaintiff had his Sheep again; and that he loſt them | 
terwards, and that the Defendant found and converted them. It is 38 
moreover confeſſed in the preſent, Action by the Demurrer, that the Con- 
derſon was ſubſequent to the taking and driving away charged in the Ac- | 
won of Treſpaſs ; for the taking and driving away Sheree! in that Ac ion, 
v alledzed to have been upon the fourteenth Day of April, in the nine- gr 
ſeenth Year of the late King; but the Converſion, for which the preſent . | 1 

' 


Addion is brought, is alledged to have been upon the thirtieth Day of 
April in the 


| 
| 
| 


—— 
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ſame Year, Telverton, J. who was of Opinion that the Re- 
TR, G plication 
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plication was bad, ſaid, that. as it is averred in the Declaration iu the Ac. 
tion of Treſpaſs, that the Defendant did take and drive away the Sheep 
this implies, that he did oult the Plaintiff of his Poſſeſſon of the Sheep and 
had them himſelf; and if this were ſo, the Court ought now to intend, 
that the Damages, although ſo very ſmall, were given as a Recompence for 
„F . . 25 
Mod. 2. oc Is an Action of "Treſpaſs for taking Goods, Iſſue was joined upon 
Rn the Plea of Not guilty ; and: there was a Verdict and Judgment for the 
Mich. 34 Defendant. The Plaintiff in that Action afterwards brought the preſent 
Car. 2, Action of Trover againſt the fame Defendant, for the Converſion of the 
ame Goods. The Yefendant pleaded the Judgment in the former Action 
in Bar of the latter, and the Sor upon a Demurrer, was, whether this 
8 Plea be good. For the Plaintiff the Caſe of Lacon and Barnard was relicd 
upon ; and in anſwer to what is to have been reſolved in Ferrer's Cafe, 
that a Judgment in one perſonal Action may in all Cafes be pleaded in 
Bar to another perſonal Action for the ſame Cauſe, it was faid this can 
only be true as to two perſonal Actions, in which the ſame Evidence will 
be ſufficient to maintain both: But that the Evidence, which is in many 
Caſes ſufficient to prove a Converſion of Goods, and conſequently to maintain 
an Action of Trover, is not ſufficient to maintain an Action of Tre. 
paſs; becauſe in the latter Action the Poſſeſſion of the Goods mult be 
proved to have been tortiouſly obtained. It was further ſaid, that the 
Court may in the preſent Caſe very well intend, that the Plaintiff wa 
miſtaken in bringing an Action of Treſpaſs ; and if this were ſo, a Judg- * 
ment in an improper Action can never be pleaded in Bar of one that u 
5 proper. Pemberton, Ch. J. Jones, J. and Raymond, J. were of Opinion that 
the Plea is bad, and Judgment was given for the Plaintiff: But Dolben, ]. 
did very much doubt. = | 
2Ventr.170. 56. The Converſion of ten Pipes of Wine being charged in the Deck. 
Lechmere ration in an Action of 'Trover, the Defendant pleaded, that the Plaintiff 
4 had heretofore in an Action of Treſpaſs declared againſt him for taking and 
W. 3. carrying away ten Pipes of Wine; that he had pleaded Not guilty to the 
Declaration in that Action; and that upon a ſpecial Verdict, which is ſe 
forth, there was à Judgfnent for him. He then averred, that the Goods, 
ſor the Converſion of which the preſent Action is brought, are the fame 
Goods for the taking and carrying away of which the former Action wat 
brought. Upon a Demurrer to this Plea it was ſaid, that an Action of 
"rover will lie in many Cafes wherein an Action of Treſpaſs will not, and 
the Caſe of Putt and Rawftern was relied upon. In an{wer to this it was 
ſaid, that it appears in the preſent Caſe, from the ſpecial VerdiQ, in tbe 
Action of Treſpaſs, which is ſet forth in the Plea, that the Judgment vi 
upon the Merits ; whereas in the Caſe of Put and Raw/lern, as the 
Verdict in the Action of "Treſpaſs was a general one, it could not appea, 
that the Verdict was not founded upon a Miſtake of the Action. The 
Juſtices were of Opjninon, that the Plea is good; but by Rcaſon of the 
Judgment in the Caſe of Putt and Nacuſlern, and of the Importunity d 
the PlaintifPs Counſel, Leave was yiven to argue the Caſe again. 
iShow.146. $57. In another Report of this Caſe it is ſaid, that all the Juſtices wee 
> of Opinion, upon the Authority of what is ſaid to have been reſolved 1 
Ferrer's Caſe, that the Plea is good. The Reporter adds, that Poll 
Ch. J. ſaid, he had never been ſatisfied with the Judgment in Puti aud 
Rawflern, which upon the bringing of a Writ of Error was, as be wel 
remembered, agreed; for that he 2 no Difference, betwixt that Cale, 
wherein the Judgment pleaded was given upon a general Verdict, and the 
| | ary, Caſe, wherein the Judgment pleaded was given' upon 2 ſpec 
Verdict. HERE. 
Id. Nam. 58. It has been holden, that if J. S. after converting the Goods 1 
f mere 8 F. IN. [u them, J. N. may recover the Money for which they were * 
Lare 8 


in an Action of Aſumpſit againſt J. S. and that if J. N. afterwards bring 
an Action of Trover for the Converſion of the Goods, J. S. may plead the | 
judgment in the Action of Aſump/it in Bar of the Action of Trover. 


* 


* 
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(0) Of Evidence in en Attion of Trover. 


7 is incumbent upon the Plaintiff in an Action of Trover to prove, 
that he had a Property in the Chattel for the Converſion of which 

the Action is brought, and that he was poſſeſſed thereof at the Time of the 
Converſion. — | | 

2. It is neceſſary for the Plaintiff in an A Gion of Trover to prove, that for 8 41 
the Chattel came to the Hands of the Defendant. But it is not neceſſary Ifaac v 
for him to prove, in what Manner it did come to the Defendant's Hands; Clerk. 
the Converſion being the Giſt of an Action of 'Trover. 

z. If the Defendant in an Action of Trover came to the Poſſeſſion of 1 Sid. 264. 
the Chattel by a tortious Taking, it is not neceſſary for the Plaintiff to Brien v. 
prove a Refuſal to deliver it; for the tortious Taking is in itſelf a Con- Noe. 

4 But if the Defendant came to the Poſſeſſion of the Chattel by Finding, Moor 460, 
or in any other lawful Way, it is neceſſary for the Plaintiff to prove a Re- Cro. Car. 


2 262. 
fuſal to deliver it. GMod. 213. 


Bull. N. P. 37, 46. I. Will. 116. 


= 


5. If the Defendant in an Action of Trover, who came to the Poſſeſſion Ante, 258, 
of the Chattel, by finding, or in any other lawful Way, have intermeddled 
unlawfully therewith, it is not neceſſary for the Plaintiffto prove a Refuſal 
to deliver it; for the . unlawful Intermeddling is, as has been already ſhewn, 
1 Converſion. f 

6. It is in the general true, that Evidence of a Refuſal to deliver the 1 Roll. Abr. 
Chattel for the Converſion of which an Action of Trover is brought, is 5. P. pl. 3. 
Evidence of a Converſion. But ſuch Evidence is not in every Cale Evi- Hab. 187. 


lence of a Converſion. f r 


7. Although it be proved, that the Defendant in an AQion of Trover aBulſtr. 3io. 
Udrefuſe to deliver the Piece of Timber which lies upon his Land: Yet Ifazc v. 
lit be proved, that the Defendant did never intermeddle with the Piece Clerk. 

o Timber, Evidence of a Refuſal to deliver it is not Evidence of a Con- * Mod-245- 
: won; in as much as the Defendant is not in ſuch Caſe guilty of a Mal- 

e. 
S. If it appear, that the Chattel was loſt by the Defendant, or that he 1 Roll. Abr. 

ws robbed thereof, before it was demanded, Evidence of a Refuſal to de- 6. pl. 4. 

lar it is not Evidence of a Converſion ; for it would be very hard to puniſh Salk. 655. 
te Defendant as a Wrong-doer, becauſe he did not deliver a Chattel, 
mich was not in his Power at the Time the Demand was made: But it 
1 in ſuch Caſe neceſſary for the Defendant to prove, that the Chattel was 
4 bf, or that he was robbed thereof, before the Demand was made. 
c 9. If the Defendant in an Action of Trover had a Right to detain the Ante, 269. 
Chattel, until a certain Sum of Money was paid, Evidence of a Refuſal to 
1 (liver the Chattel is not Evidence of a Converſion, unleſs the Money were 
| pad or tendered before a Demand thereof was made. | | 

10. In an Action of Trover by an Adminiſtrator, he declared for the Str. Go. Cro. 
Fuding and Converſion of the Rum of his Inteſtate. The Evidence was, fier v. Ogil- 


lat the Rum was taken by the Defendant e Kc Life of the Inteſtate ; by. | 
that it was not made uſe of by the Deſen 


nt until the Inteſtate was 
dead. 


? 
TOY 
- 


U 


230 „„ WH Fs » RS ON ATT 
> dead. This Evidence was holden to be ſufficient to maintain the Adio 
And by the Court—As the Plaintiff was ignorant of the Time of uſing the 
4 - Rum, the Defendant ought, if he would avan himſelf thereof, to have di. 
claoſed this in his Plea; but if he had done it, the Evidence of his taking 
the Rum during the Life of the Inteſtate and keeping it until his Death, 

would have been ſufficient to maintain the AQtion, * 
11. Every Thing, which tends to prove that the Defendant has not beer 
guilty of a Converſion, may be given in Evidence in an AQion of Toer 
upon the General Iſſue. _ 15 5 Tz 9 N 
Selk. 654 12. A Carrier, who is Defendant in an Action of Trover, may give ig 
7 nigga ** Evidence upon the (General Iſſue, that he refuſed to deliver the Good, he. 
J | ' cauſe the Money due for the Carriage of them had not at the Time of 
Demand been paid or tendered ; for unleſs this Money were paid or ten. 
dered before the Demand was made, he has not been guilty of a Conse 
ſion. And without mentioning any other Inſtance of the like Kind it nay 
ia the general be obſeryed, that, wherever the Defendant in an Aion of 
Prover had a Right at the Time of a Demand to detain the Chattel, he 
may give this Right in Evidence upon the General Iſſue; becauſe the De. 
| fendant has not in any ſuch Cafe been guilty of a Converſion. + 
"Falk. 290, 13. If one Joint-owner of a Chattel bring an Action of Trover againk 
Brown , another Joint-owner, the Defendant may give in Evidence upon the Ge. 
Hodges. neral Iſſue, that he is Joint-owner with the Plaintiff z becauſe this, which 
ſhews a Right in him to the Poſſeſſion of the Chattel, does at the ſane 
Time ſhew that he has not been guilty of a Converſion : But if one Joint. 
owner of a Chattel bring an A&ton,of Trover againſt a Stranger, the be. 
fendant cannot give in Evidence upon the General Iſſue, that J. S. ü 

|  Jaint-owner with the Plaintiff, + 

1.4. Ran. 4. If the Money, for which J. S. did after converting the Chattel d 
1219. © J. N. ſell it, have been recovered by J. N. in an Action of Aſumpſit, and 
Lamine v. J. N. do afterwards bring an Action of Trover for the Converſion of the 
Porrel. ſame Chattel, the Judgment in the Action of Aſumpſit may be given 1n 
. Evidence in the Action of Trover upon the General Iſſue; becauſe az it 
appears from this Judgment, that the Plaintiff has recovered the Valued 
the Chattel, it does likewiſe appear, that he has no Property therein; and 
conſequently that the Defendant has not been guilty of a Converſion. 


U 


bo Fe: ; Le” | VERDICT 


/ 


V E R D 1 0 1 : 


HE Word Verdi& is derived from the two Latin Words 2 eritatis 
Didum. 
Colts and Damages which might very well have been wikled of under 
this Title, have — treated of under the Titles Coſts and Damages. | 


The remaining Matter, which appertains to this Title ſhall be Ti in 
g following Order. % | 


(A) Df a Uerdiit de bene Ede. 

(B) Of a Pyivy Uerditt, 

(Cc) Df a general Uerditt. 

(D) Of a Special Gerditt. 

(E) Of the Pꝛovince ot the Court where a Special 
Uerditt is found. 

0.2 of a Uerditt in which the Jurors did not all 


(6) Ulk the Power of the Jury to depart from a 
Ree Uerditt, after it is _ in open Court, 
(H) In what Caſes a Uerditf is bad, on Account of 
Misbehaviour in one or moze of the Jurozs, 

(In what Caſes a QUerditt is bad, on Account ot 
Pisbehaviour in one of the Parties. 

(K) Of a Uerditt upon an inkozmal oz immaterial | 


Tue, 
(L) Df a Uerditt upon an Tue, Part of which is 
inſenſtble oz inſufficient. | 
95 a Uerdict which does not find all that is in 
ue. 
(N) * a Uerditt which finds a Thing that is not 
ue, 
0) Of a Uerdiitt which varies from the Tue, 


1. In an Action of Aſump/t. 
2. In an Action upon the Caſe. 
3. In an Action of Covenant. 
4. In an Action of Debt. 

5. In an Action of Ejectment. 
6. In an Action of Replevin. 
7. In an Action of Treſpaſs. 
8. In divers other Actions. 

9. In a criminal Proſecution. 


000 Ot 


- 


EO. EW DX e T. 
- (P). Of a Uerdit where the Mords Modo et Forma * 
are 1 in the Traverſe upon which Jſue ig 15 
joined. | 4 8 
(O0) Of a Uerdit which does not find the pew 
in Illue with 3 e Watter f 


(*) Of a Uerditt which does not find the Wetter | « 
in Jflue 1 1 1 6 ef the 
* eee finds a Matter in a Foreign . 
County. | 
(7) Df « Uerdiit which is contrary to u Patte u 
| ecor . 1 3 coun 
(VU) Of a Uerditt which is contrary to a Matter of 
Eſtoppel. | Ef 


(W) Df a Uerditt which is contrary to ſomething 
that is confeſſed, or not denied, in the Plead⸗ 


im . 5 J 7 7 b 
(x) What Dmiſſton in the Pleadings is cured by a 

| ervitt. _ | | 
) What Miſtake, oz Omiſſion, in the Copy of 

the Jflue delivered is cured by a Uerditt. 
(Z) Df divers Things, which did not fall pjoperly. 
Ander any of the foregoing Heads, - 


| ** / 


— * * 
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(A) Ot a Uerdiſt De bene Eſſe. 


3 EEK | Pt 
Brown. 71 FF the Judge, before whom a Cauſe is tried, have a Doubt as to the 
Meth. 13. I Propriety of finding a Verdict, he may direct the Jury to find one 
De bene Efſe; which Verdict, if the Court ſhall be of Opinion, that a Ver- 
13 dict ought to have been found, ſhall ſtand. | 
| - Bro, Pro- 2. If an Action of Debt be brought againſt a Huſband and Wiſe, and at 
teck. pl. 30. the Trial of the Cauſe the Wife make default, and a Protection be cal 
| for her, the Judge may direct the Jury to find a Verdict De bene Eſt; 
| which, if the Protection be diſallowed by the Court, ſhall ſtand. f 


* f * „ 


* 2 
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(B) Of a Privy Uerditt. 


1 | | ES 4 
| . Privy Verdict is ſo called; becauſe what is thereby found ought to Pa, 
1 1 5 A be "Fl ſecret, until a Verdict is given in e ee 
1 Inſt. 227. 2. A Jury may find differently by a Verdi given in open Court from $. 
Moor 35. „hat they found by Privy, Verdi. 3 5. 
Plowd: 211. 3, The Jury, who by a Privy Verdict had found for the Defendant, did be! 
Saunders v. by a Verdict given in open Court find for the Plaintiff. Both Verdicts being Un 


Freeman. n N : And 

n. returned upon the P:ſtea, it was holden that the latter ſhould ſtand: 4 
* hy the Court— The Verdict given in open Court is the binding Verdict, 
the other being only allowed for the Eaſe of the Jury. ; 1 
, $ % » ; £ : 4 4 p ' . 1 p ” +4 
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4 It is in one Book laid down, that a Privy Verdict cannot be given in 2 laſt. 227. 
; Caſe of ife or Member. . * p 3 2 £7 3 5 5 

5. In two other Books it is laid down, that a Privy Verdi& cannot be — 19% 
en in a Caſe of Felony ; becauſe the Jury are direQeg and ought in ſuch ogham 
(aſe to look upon the Priſoner when they give their Verdict. 3 

6. But it is in theſe Books ſaid,” that, wherever the perſonal Appearance Raym. 193. 
o the Defendant is not neceſſary, the Jury may give a Privy Verdict, and ras arr 
that it is uſual ſo to do. 17 747 | e 
. In an Information for a Miſdemeanor the Jury had given a Privy 8 
Verdi, The Verdict afterwards given in open Court was upon this Ac- ; 


ſin . 
count objected to; but it was holden to be good. * 97. 


(0) Ok a general Uerditt, | 


1. A General Verdict is ſo called; becauſe the whole Matter in Iſſue is 
thereby found generally. | 

2. If the Venue in an Action of Aſſault and Battery be laid in the Pariſh 2 Roll. Abr. 
of A. the Jury ſhall. not be received to ſay, that the Defendant is Not 694. U. pl. 1. 
quity in the Pariſh of A. for the Jury mult either find the whole Matter 
n Iſſue Specially, or they muſt find generally that the Defendant is or is 
not guilty, 

ks Jury may in any Caſe, if they will take upon themſelves the 1 Inſt. 228. 
Knowledge of the Law, find a general Verdict: But it is in ſome Caſes 4 Rep. 54 
dangerous for them ſo to do; for if they miſtake the Law, they run them- 
ſelves into the Danger of an Attaint. It is therefore the ſafer Way, for the 
Juy to find a Special Verdict in a Caſe which appears to them doubtful. 


* tr. * — 


Fa 


(D) Df a Special Uerditt, 


. A Special Verdict is ſo called; becauſe ſome Matter of Fact is there- 
by found ſpecially. 
2. The Deſign of a Special Verdict is to ſubmit ſome Queſtion of Law, 
* ariſes upon the Matter of Fact found Specially, to the Conſideration 
e Court, | 


. It ſeems to have been always holden, that if the general Iſſue be pro. verd. 


paaded, the Jury may find a Special Verdict. pl. 4. pl. 36. 

e | | 3 

+ It is laid down in two Books, that if an Iſſue be joined upon a ſpecial Bro. Verd. 

* Pla, the Jury cannot find a ſpecial Verdict. „ hab; 
1 er 1174 


. But it is laid down in another Book, that although there be Caſes to 1 1g. 226 
be contrary, it is ſettled, that the Jury may find a Special Verdict as to 227. * 

be Matter in Iſſue upon- a Special Plea ; for that a e of Law may 

« vell ariſe in ſuck. Caſe, as where the general Iſſue is pleaded, | 


3” Boa 


6. And 


4. Raym: to dò this in every ſuch Caſe. 


100. 


Vaugb. 145. appears to them doubtful, it is not neceſſary, even for their own Safety, 


1 Inſt. 2238. 9. For if the Judge before whom the Cauſe is tried take upon himſelf to 
np Fey determine the Queſtion of Law, concerning which the Jury doubt, and 
. Im. dire them to find a General Verdict, they may without Danger to then- 
- Foſt. 256, ſelves find ſuch Verdict. | | ; 

257. 1 


2 H. H. P. C. 10. If upon the Trial of a Perſon indicted for Murder it appear, that at 
303- * the Time of the Homicide he was inſane, the Jury may, upon being informed 
Foſt. 279- by the Judge that an inſane Perſon cannot be guilty of Murder, it being a 
Maxim of Law that Crimen non contrahitur niſi Voluntas fit nocendi, find i 

| general Verdict of Not guilty. | ; 
2 H. H. P. C. 11. If upon the Trial of a Perſon indifted for Murder, the Judge be 
303. upon all the Circumſtances of the Caſe of Opinion, that the Homicide it 

1 Hawk.70. juſtifiable, the Jury may find a general Verdict of Not guilty. ' 
-Folt. 279- 12, If upon the Trial of a Perſon indicted for Murder, the Judge be upon 
: all Circumſtances of the Caſe of Opinion, that the Homicide amounts to 
Manſlaughter, the Jury may find a Verdi& of Manſlaughter. 


| Id. Raym. 13. It is ſaid, that if the Jury are diſſatisfied with the Determination of 

T494- the Judge as to the Queſtion of Law concerning which they doubt, they are 

: „ 256, not obliged to follow his Direction, but may find a Special Verdict. 

7 

1d. Raym. 14. But it js likewiſe ſaid, that the Jury will, if they are well adriſed, 

9 6. find a general Verdict, in every Caſe wherein the Judge does determine the 

x 57. EN ne of Law concerning which they doubt, and direct them to find fuch 

crdict. 8 

x Inſt. 22. 15. Nor are they in ſuch Caſe, although the Judge ſhould be miſtaken, 

| 4Rep. 54+ liable to an Attaint ; for as it is only ſaid, that the Fury are liable to an Attant, 

' quhere they will take upon themſelves the Knowledge of the Law and miflate ti 

Lad, it follows that they are not liable thereto, when they find according to 

the Direction of the Judge. | Woes 

2 Lill. Abr. 16, The Minutes for a Special Verdict are to be approved of by the Judge; 

791. F. it being hi; Province to take Care that the 88 of Law be fairly ſtates 

and they ought to be delivered to the Jury Er they find the Verdid. 

2 Lill. Abr. 17. If this be not done, the Jury may without incurring the Danger ofal 
790. H. Attaint find a General Verdict. | | | 

So 13. The Minutes for a Special Verdict intended to be found ought to 

ſigned by one of- the Counſel for each Party. - 

2 Lin. Abr. 19. But if all the Counſel for one of the Parties refuſe to ſign the ul 

792. G. nutes for a Special Verdict, the Judge may direct the Jury to find one rot 

nd the Minutes as ſigned by one of the Counſel for the other Party. 


2 Lill. Abr. 20. It is the Duty of the Party, at whoſe Inſtance a Special Verdi 


290- E. was found, to draw it up from the Minutes: But either of the Parties 1 


5 
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au it up; and if one of them do this, and the other neglect to pay his 
Share of the-Expence, the Court will not hear Counſel for him when the | 
Verdict is ſet down for Argument. | fads. : 

21. If a Special Verdict be not drawn up according to the Minutes, as * Lill. Abr, 
ſigned and approved of at the Trial of the Cauſe, the Court may order it to 70. P. 
de amended from the Minutes. N 

22. If the Queſtion of Law be not properly ſtated in a Special Verdi, Ibid. 
and the Verdict cannot be amended from the Minutes, as ſigned and ap- 
proved of at the Trial of the Cauſe, the Court may order-it to be amended 
om the Notes of the Judge before whom the Cauſe was tried. 

23. It is in one Book laid down generally, that the Court may order a Lil. Aba 
a Special Verdict to be amended, from the Notes of the Judge, in ſuch 797. H. 
Manner as to bring the Queſtion of Law properly before the Court. 


* 


24. R is in another laid down, that the Court may order a Special Ver- zRoll. Abr. 
did to be amended as to a Matter of Fact, from the Notes of the Judge be- 791. pl. 16, 
fore whom the Cauſe was tried. ; 

25. In an Action of Trover it was found by a Special Verdict, that the Str. 513, 

Defendant, who was a conſiderable Farmer, did annually buy and ſell for 575 5 
Cain divers large Quantities of Potatoes, and the e ſubmitted to ade. 
the Court was, whether he was a Trader within the Meaning of any Sta- 
tute of Bankruptcy. The Court inclined to be of Opinio, that he was : 
But a Doubt aroſe, whether it was not neceſſary for the Jury to have found 
the Quantity of Potatoes which the Defendant did annually buy and ſell, 
that the Court might-be better able to judge, how far he ſought his Living 
by buying and ſelling. - Pra/t, Ch. J. did not think it neceffary, that this 
Quantity ſhould he found; it being in his Opinion ſufficient, if the De- 
fendant did in any Degree ſeek his Living by buying and ſelling.” Eyre, ]. 
and Forteſcue, J. being of a different Opinion, the Cauſe was adjourned, 
A Motion was afterwards made, upon an Affidavit of the n which 
vas at the Trial of the Cauſe proved to have been annually bought and 
ſold, that a Yenire Facias de Novo might be awarded. This was not 
awarded: But the Special Verdict was ordered to be amended as to this. 
The Reporter. adds, that it was ſo amended; and that at another Day 
Julgment was given for the Plaintiff. Ts 29 

26. It ſeems however to be the better Opinion, that the Court cannot 
order a Special Verdict to be amended as to a Matter of Fact. 4 

27. It is in one Caſe laid down, that if the proper Facts are not found 2 Lill. Abr. 
by the Special Verdict, the Court will not hear the Queſtion of Law argued ; 790. D. 
beauſe no Judgment can be given upon the Verdict: But will award a Ve- 79% B. 
ne Facius de Novo, that the proper Facts may be found. 

28. In another Caſe it is laid down, that if a proper Fact be omitted in 2 Rill. Abr. 
be Minutes for a Special Verdict, the Court cannot order the Verdict to be 791. B. 
amended as to this, although the Counſel for both Parties conſent thereto 0 

for that this would amount to making a new Verdict as to that Fact by 

the Court and Counſel. It is added, that the Court will in ſuch Caſe award 

a Veuire Facias de Novo. ME | 

29. In another Caſe it is laid down, that a Special Verdict, in which the gub. Eq. 
Jury have omitted to find a proper Fact, is not good; for that the Court Rep. 2355 
Fil never determine the Queſtion of Law, unleſs every proper Fact be 250. 
found by the Jury, 5 5 | Lodge v. 

zo. The Opinion, that the Court has no Power to amend a Special Ver- n 
US 2s to a Matter of Fact, is moreover confirmed by divers Caſes: In 

which it is laid down, not only that every proper Fact mult be found by the 

ſary, but alſo that it muſt be found expreſely; it not being ſufficient for the 

jay to Dy Evidence or Circumſtances, from which the Court may fairly 

ra Fact. | 5 
31. The Matter in Iſſue was, whether J. S. had reſigned a Benifice to a Noy 147. 

+ The Jury found an Inſtrument, under the Seal of the Biſhop, Smith v. 
; upon Foaves. 


% 


- 


\ 


1 
286 | | WS wb: ene 
| upon which there was an Indorſement that J. S. did reſign the Beneſice 
| «i and that he accepted the Reſignation. 7 The Verdict was holden . 
de bad; becauſe it did not find exprefsly, that J. S. had refigned the Be. 
„ neßice, 1 bp | 

|} 2Roll, Abr. 32. An Eſtate having been granted by Copy of Court Roll to three per. 
993.8. pl. r. ſons for their Lives, the Matter in Iſſue was, whether a Heriot was by the 
| Cuſtom of the Manor due upon the Death of one of them, The Jury found, 
that the Cuſtom of the Manor did not warrant the granting of an Eſtate fo, 
three Lives. The Verdict was holden to be bad; be it did only find 
argumentatively, that a Heriot ought not in the preſent Caſe to be paid; 
74 whereas the Jury ought to find every Fact expreſsly. ; 
2 Roll. Abr. 33. If the Matter in Iſſue be, whether an Eftate may by the Cuſtom af 
693. S. pl. 2. a Manor be granted by Copy of Court Roll for two Lives, and the Jury 
| _ find, that an Eſtate may by the Cuſtom of the Manor be granted for thre 
Lives, the Verdict is bad ; becauſe it is only Argumentative to fay, that 
in as much as a greater Eſtate may by the Cuſtom of the Manor be granted, 

| a leſſer one may. : 0 e 
12 Mod. 34. If the 8 of the Verdict upon an Indictment may be Cor. 
628. poral Puniſhment, every proper Fact muſt be found expreſily; it Moy 


8 ſufficient for the Jury to find either Evidence or Circumſtances, from whi 


* 


the Court may fairly infer a Fact. 
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E) Df the vince of the Court where a Special 
f Ts 10 Qerdiit is kound. F 


11 Rep. 10. 1. IF the Jury after finding a Fact ſpecially, take upon themſelves to drav 
- Priddle's a Concluſion not warranted by Law, the Court ought not in giving 
Ts Judgment to pay any N wt to the Concluſion of the Jury ; wat, 
ought not to have drawn ſuch Concluſion. : 
Bro. Verd. 2. If the Iſſue in an Aﬀſize be, whether there is a Seiſin, and the Jury, 
pl. 41. after finding ſome Fact ſpecially, conclude. with ſaying that this amounts to 
| u a Seifinz the Court without paying any Regard to the Concluſion of the Jury, 
will judge whether the Fact found do amount to a Seiſin. | 
Dyer 362. 3: In an Action againſt an Executor, the Iſſue was whether he had Aﬀets 
Anon. in his Hands. The Jury found, that the Defendant's Teſtator, in a Leal 
Hob. 53. granted by him, had reſerved a Rent to himſelf his Heirs and Aſſigns, and 
F; that the Defendant had received the Rent from the Time of his Teſtator' 
: Death; and they concluded with ſaying that this is Aﬀets. The Coutt 
* beld the Concluſion to be void; becauſe it appeared from the Fact found, 
that the Rent ran with the Reverſion, and conſequently that, as it did not 
belong to the Executor, but to the Heir, it was not Aﬀets. | 
Vaugh. 57. 4. If the Jury find a Deed ſpecially, they ought to find it in Ber verb, 
Rowe v. a not to find what they judge to be the Subſtance of the Deed, that thc 
Hunting- Court may have an Opportunity of inſpecting the Deed, in order to ＋ a 
rig Conſtruction thereupon : But if the Deed be loſt, it is the Duty of tbe 
| Jury to find the Subſtance thereof, in Caſe this be proved. : 
5 Rep. 97. 5. The Court will never entertain a Doubt, concerning any Thing that 
| Goodall's is not ſubmitted to their Conſideration by a Special Verdict: But will on the 
Cale, contrary intend every Thing which can be fairly intended, in order to ſup- 
port the Verdict. | 1 33 
Cro. Ja. 63. 6. The Queſtion ſubmitted to the Court by a Special Verdi was, whe- 
Fairchild v. ther the Reſignation of a Donative to the Donor be good; but it 8 not 
pt 5 found that the Donor had accepted the Reſignation. It was holden, th 
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Acceptance of the Reſignation ſhould be intended: And by, the Court— 
The Queſtion ſubmitted to our Conſideration is, whether the Reſignation of 
; Donative to the Donor be good; and we will never entertain a Doubt as to 
any Thing whereof the Jury have not doubted. e 

. In an Action of Ejectione firme the Jury found, that the Premiſſes in Cro. Car. 
Queſtion were granted by Letters Patent of King Henry the Eighth, and 33 _ 
they concluded with ſaying, that if the Court ſhall be of Opinion that the Hobbs. 
letters Patent are good, then they find for the Defendant ; but if the Court 1 Term 
dul be of Opinion that the Letters Patent are void, then they find for the Rep. 560, 
Paintif, Upon arguing the Special Verdict it was inſiſted, that, as no 2TermRep. 
Title to the Premiſfes is found in the Plaintiff, he is not entitled to Judgment 498. 
den if the Court ſhall be of Opinion, that the Letters Patent are void. 

t was given for the Plaintiff : And by the Court—As the Queſ- 

ton ſubmitted to our Conſideration is, whether the Letters Patent are void, 
and ve are of Opinion that they are void, we will, as nothing is found to 
the contrary, intend, that the Plaintiff has in all other Reſpects a good Ti- 
tle to the Premiſſes. | : 


$25 Ze 8 
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0) Of a Uerdict in which the Jurors did not all 
r K 


b Ih very antient Times it was not neceſſary in a civil Cauſe, for all 2 H H. P. C. 
the Jurors to agree in a Verdict. But it has been for many Years 2 

ſttled, that, if in a civil Cauſe the Jurors do not all agree in a Verdict, 

the Verdict is bad. | 
2. In an Aſſize the Juſtices took a Verdict of Eleven of the Jurors, the 41Aſlizeri. , 

Twelfth not having agreed therein. The Verdict was upon great Delibera- Bro. Verd. 

tion holden to be bad; and a Yenire Facias de Novo was awarded: And pl. 49- 

by the Court The Juſtices ought not to have taken the Verdict, but to 

ne the Jurors with them in a Cart, until they did all agree in a p 


3 The Twelfth Juror, who, inſtead of agreeing with his Fellows in the 41 Aſſizer i. 
Verdift, faid he would rather die in Priſon than agree therein, was in the 2 H. H. P. C. 
Gſe laſt cited, fined and impriſoned :* But he was afterwards diſcharged ; 297- 
ud it was ſaid, that no Man ought to be puniſhed for not agreeing in a 
Vedi, which he does not think a right one. : 

+ The Jurors are not obliged to agree in the Reaſon for finding a Verdict Vaugh.150. | 
uit is found; and if a Reaſon be given by one or more of them, upon a _ I 
Yeltion being aſked by the Judge, for finding it as it is found, this is not to 6 
& conidered or recorded as Part of the Verdict. 


5 | 
he / 

* 35 * 

he : | : 

i e) Of the Power of the Jury to depart from a 


general Uerditt after it is given in open Court. 


X Ir. Jury, who by Miſtake, Or from Partiality, have given an improper 1 luſt. 227. 
y  Verdic}, do of themſelyes give a different Verdict before the improper Plow. 212. 


is recorded; or if at the Recommendation, or by the Leave, of phe. 
33 D 


— + 
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the Judge, they go together again before the improper Verdict is recorded, 
2 afterwards give a differeut Verdict, the Verdict which is lat given | 

iiſtand,<!:.;.. + | | Fee 
Bro. Jur. 2. In a Writ of Conſpiracy againſt two, the Jury gave a Verdi& of 
pl. 7. Guilty as to one, and of Not guilty as to the other. At the Recommen. 
| dation of the Judge they went together again, to reconſider their Verdict, 

| and afterwards gave a Verdict of Guilty as to both... | 
Dyer 204, 3. The Title to three Acres of Land being in Iſſue, the Jury as to one 
20 ol the Acres gave a Verdict for the Plaintiff, and as to another for the 
_- © Defendant : But as to the third ſaid they were not agreed. By Leave of 
the Court they went together again, to conſider of a Verdict as to the third 
: Acre, Afterwards, without taking any Notice of the Verdict already given, 
is they gave a Verdict as to all the three Acres for the Plaintiff, The ; Fw 
8 Verdict was upon great Deliberation holden to be good. 
2 H. H.P. C. 4. It is ſaid, that, after the Jury have given a Verdict of Not guilty in 
310. an Indictment for Felony, the Judge may, 7 the Verdict be in his Opinion 
75 contrary to clear and full Evidence, ſend them out again. to reconſider their 
\ Verdict: But it is likewiſe ſaid, that, if the Jury will ſtand to their 
Verdict, the Judge is bound to receive it. It is added, that the King may 
in ſuch a Caſe bring an Action of Attaint. : 
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(H) In wat Caſes a Uerdii is bad, on Account 
of Pisvehaviour in one or more of the Jurors, | 


8 I, FF the Jurors, when they go from the Bar to conſider of a Verdid, do 
zRoll. Abr without the Leave of the Court take with them any Writing under 
714- pl. 6. Seal, which has been given in Evidence, they are guilty of a Miſbehaviour ; 
PP. 7. but the Verdict is good. 5 N 


* luſt. 227. 2. It is in divers Books laid down generally, that if the Jurors, when 

| No. Eliz. they go from the Bar to conſider of a Verdict, do without the Leave of the 

14 Court, or the Conſent of both Parties, take with them any Writing not under 

» .czo. Seal which has been given ia Evidence, they are guilty of a Miſbehavicur: 
_ N. P. but that the Verdict is good. | Hs, | jo 

I ; e | 

Cowp. 17, 593. Doug 171. 1 Term Rep. 466 


* 


„Ld Raym. 3. The Jurors, when they went from the Bar to conſider of a Verdid, 
.. Kex v. did without the Leave of the Court, or the Conſent of both Parties, take 
da them an Act of Common Council which had been given in Evidence. 
The Verdict was holden to be good; and by Holt, Ch. J. It was a very 
improper Behaviour in the Jury: But as the AQ of Commgn Council was 
Evidence for both Parties the Verdict ought to ſtand. In the Caſe of Lady 
Foy a Verdict was ſet afide, becauſe the Jury did without the Leave of the 
Court, or the Conſeut of both Parties, take with them a wy which had 
been given in Evidence: But the Verdict was in that Caſe ſet aſide, be- 
cauſe the Map was Evidence for only one Party, which 1s not the preſent 

Caſe. . ; | . 3 2 
to. Elz. 4. Aſter the Jurors were gone from the Bar to conſider of a Verdid, 
189. one of the Witneſſes, who had been examined on the Part of the Defendant, 

Metcalfe v. was ſent for and re-examined by them; and they afterwards gave a V 

Ifean. for the Defetidavt. Complaint being made of this to the Judge, the Juror 
Stoa. 643. confeſſed that they had re-examined the Witneſs : But they faid, that the 


| 8 Evidence upon the Re- examination was In Effect the ſame ab he had gon 


\ 
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in Court. The Verdict was holden to be bad; and a Penire Facias de Novo 
was awarded. 4 3 : 

5. In another Caſe the Caſe of Metcalfe and Dean, is faid to be Law z Cro. Eliz, 
becauſe the Evidence improperly received by the | Jurors was parol Evi- 477: 
dence; for chat, as the Witneſs might vary in his Evidence upon the 34 dry wy 
Re-examination from what he had : in Court, it would be of the moſt * 
dangerous Conſequence to ſuffer ſuch Verdict to ſtand: But it is in this 
Caſe ſaid, that there is not ſo much Danger in letting a Verdict ſtand, 
where the Jurors have improperly taken with them written Evidence which 
has been given in Court ; becauſe written Evidence remains always the 
ſame. | 
6. The Plaintiff in an Aſſize delivered a Writing relative to the Matter 11 Hen. 4, 
in Iſſue to a Perſon returned upon the Pannel. This Perſon being ſworn 18. 
vpon the Jury, he, after the Jurors were withdrawn to conſider of a Verdict, 
ſhewed the Writing to his Fellows. A Verdict being given for the Flain- 
tif, the Court was moved in Arreſt of Judgment. In Support of the Ver- 
dict it was faid, that as the Writing was to the ſame Effect as ſome of the 
Evidence given in Court, the Behaviour of the Plaintiff was not ſo bad, as 
if Evidence to the ſame Effect had not been given in Court. It was holden 
that the Verdict ſhould be ſet aſide; and by Gaſcoigne and Hulls After 
the Jurors are ſworn they ought nat to ſee or to carry with them any 
Writing, except it has been given in Evidence, and was delivered to them 
by Order of the Court. . | h 
7. After the Jurors were gone from the Bar to conſider of a Verdict one 1 Sid 235. 
of them went from his Fellows. He ſoon after teturned with a Copy of a Goodman v. 
Court Roll in his Hand, and told them that the Merits with which he was Coddring- 
perfectly well acquainted, were with the Plaintiff,  Hereupon the other on. 
Jurors, before of a different Opinion, were prevailed upon by him to give 
a Verdict for the Plaintiff, The Verdict was afterwards ſet aſide. | 

8. Upon a Writ of Error it was aſſigned for Error, that one of the Cro. Eliz. 
Jurors did, after they were gone from the Bar to conſider of a Verdict. ſhew 6176. 
to his Fellows a Writing in favour of the Plaintiff that kad not been given in 3 
Evidence, by Reaſon of which they found a Verdict for the Plaintiff, It " = e's P 
was holden, that this was not Error: And by the Court—As it does not C. 405. 
appear that the Writing was delivered to the Juror by the Plaintiff, it ſhall Bull. N. P. 
be intended that it was in his own Poſſeſſion, and if fo, as he might have 308. 
given the ng in Evidence, it was lawful for him to ſhew it to s Fel- TermRep. 
lows. Another Reaſon is given why this was holden not to be Error, namely, Me n 
that the Fact did not appear upon the Peſſea; and this ſeems to be the bet- hy Vl 
ter Reaſon : For the other, that, as the Writing might have been given in 
Evidence by the Juror, it was lawful for him to ſhew it to his Fellows, does 
not ſeem to be concluſive. 5 

9. It is ſaid in one Book, that the Jurors are not obliged to found their Ver- Vang. 147. 
dict entirely upon the Evidence given in Court: For that it may be in Part Butuel's 
ew uo own perſonal Knowledge. Cale. * 

10. No Caſe is cited in Support of this Doctrine, and the contrary ma 
be inferred from other . | 3 

11. It is in one Book ſaid, that if a Witneſs named in a Deed be returned 1 laſt. 157, 
of the Jury, it is a good Cauſe of Challenge. - 

12. In another Book it is ſaid, that one of the Jurors, after having heard 2 Sid. 133 
all the other Evidence, was at the Prayer of the Defendant's Counſel ſworn, enen 
and gave Evidence in Court; from whence it may be inferred that he could +. Moys. 
-_ ve, given this Evidence to his Fellows after they were gone from the 


13. In another Book it is ſaid, that if a Perſon returned to ſerve upon a pr. 2 
Jury know any Thing relative to the Matter in Iſſue, it is his Duty to tell Fong 
the Court ſo, that inſtead of being ſworn upon the Jury he may be exa- 
ruaed as a Witneſs, 5 
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14. It may moreover be inferred from the Practice of granting a new. 
oupht to 


Trial becauſe a Verdi& is contrary to Evidence, that the Jurors 

found their Verdict intirely upon the Evidence given in Court; for if 4 
have a Power to found it partly upon other Evidence, it would de quiz 
. unreaſonable for the Judge before whom the Cauſe was tried, who mug 1. 
ways be a Stranger to what did not paſs in Court, to report, that a Verdia 

1s contrary to Evidence, or for the Court to ſet it aſide as being fo, 

Dn 097+ r5. If a Juror eat or drink at his own Expence, before he and his Fg. 
e, © lows have agreed in a Verdict, he is liable to be-fined, but the Vergia ; 


I. 19. 

1 good. 

I Ventr 125. 

12 Mod. 

7: | | | 

Leon. 132. 16, After the Jurors had been locked up together ſome Time, the Ok. 

M«unſon cer who attended them, being ſurprized at their Delay in agreeing in a Ver. 

@ Weſt. dict ſearched them, and found Figs in the Pockets of three, and Pippin 
in the Pockets of two others. This being repreſented to the Judge, the 

three, who confeſſed the having eaten of the Figs, were fined four Pound 

each; and the other two, notwithſtanding they declared upon Oath tha 
they had not eaten of the Pippins, were fined forty Shillings each: But the 
Verdi& was upon Conference with the Judges of the other Courts holden to 


Ll 


be good. | 
1 Ventr. 17. In a Caſe of Neceſſity, as if a Juror be ſuddenly taken ill, it is in the 
125. Power of the Court to ſuffer, him to eat and drink at his own Expence, 


before he and his Fellows have agreed in a Verdict. | 
18. If the Trial of a Cauſe be very long, it is at this Day uſual for the 
Court, the Conſent of both Parties being firſt obtained, to give the Juan 
Leave to eat and drink during the Trial at their own Expence, or at the 
equal Expence of both Parties. 5 ; 
1 Inſt. 22). 19. If the Jurors eat or drink at the Expence of one Party before they 
12 Mod. have agreed in a Verdict, they are liable to be fined ; and if the Verdid be 
LIT. in Favourof that Party it is bad: But if it be in Favour of the other Pary 
. it is good. 8 | 
1 Inſt. 227. _ It is ſaid in one Book, that if the Jurors, after they have agreed 1 
| a Verdict, eat or drink at the Expence of the Party in whoſe Favour it i, 
the Verdict is good. Bs 
IVentr. 123. 21. But it is in another Book laid down, that the Jurors can never be 
ſaid to have agreed in a Verdict, unleſs they have by giving a Privy Verdi 
ſignified to the Judge, that they have agreed in one. i 
Bro. Verd 22. It is ſaid in two Books, that although the Jurors have given a Prin 
du 52. (Verdict, they mult not eat or drink without Leave of the Court, until ther 
Moor 33. have given a Verdict in open Court. 45 
Bro. Verd. 23. Ang it is in one of theſe ſaid, that although the Jurors may vit 
pl. 37. Leave of the Court eat and drink after they have given a Privy Verdict, the 
mull be kept together, until they have given a Verdict in open Court. 
1Barn- 327. 24. The Jurors having received their Charge withdrew to conſider ofa 
8 Verdict. Before the Riſing of the Court they came into Court to aſk a Queb 
; tion of the Judge, which being anſwered they again withdrew. At the 
Sitting of the Court in the Afternoon of the ſame Day the Judge was ir 
formed, that two or three of the Jurors were in Court. Being aſked 
the judge what they did there, and having anſwered that they and ther 
Fellows could not agree in a Verdict, they were ordered to 82 to their el 
lows. A Verdict was afterwards given 4 the Plaintiff, and the Judge 00 
not report that it was contrary to the Evidence. The Court being moved 
that this Verdict might be ſet aſide, it was holden to be good: And by 
5 Court Some of the Jurors have been guilty of a great Miſbehaviour, and ar 
| liable to be fined ; But, as the Plaintiff has not been guilty of any M | 
- *iqur, the Verdit'ought to ſland. | A Th 
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| the Jurors, the Truth of the Miſbehaviour ſuggeſted could not be properly in- 
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would find a Privy Verdict, and did find one for the Party in whoſe 475: 

Pry the Dice ag And without conferring afterwards together they Ld. org 

ye a Verdict for the ſame Party iu open Court. The Verdict was ſet Caſe. 
ade: And by the”Court—As,our Eſtates, Liberties and | Lives,/are'in te 
Power of Jurors, they ought to, be. very eircumſpect in their Conduct. In 
this Caſe the Jurors, have behaved very improperly ; for they were deter- 
mined by Chance in the finding of their Privy Verdict, and they had not 
iny Conference together aſterwans, before they gave their Verdi in cn 
* The Jurors who could not agree in a Verdict, drew, Lots for whom \ Lev, 203. 
they ſhould find one, and did find one for the Party in whoſe Favour the Foſter v. 
Lot was. The Verdict was ſet aſide ; and the Jurors were ordered to appear Hawden. 


the Judge reported, that the Party, in whoſe Favour it was, ought in his Hale +, 
Opinion to have had a Verdict. e eee ee . 
28. A Verdict was ſet aſide, becauſe the Jurors were determined as to the Bunb. 51. 
Damages they ſhould give by throwing up Croſs or Pile, whether they Melliſh/ «. 
ſhould give five Hundred Pounds or three Hundred. ' © + ©» Arnold. 
29. If the Jurors who cannot agree in a Verdict vote, and give a Verdict Comb. 14. 
according to the greater Number of Votes, the Verdict is nevertheleſs Anon. 


| go. In a modern Caſe wherein the Jurors voted for à Verdict, ſeven of Sayer 100. 


them were for finding a Verdict as it was found, and no Objection was Lawrence 

made by the other five when the Verdict was given. The Court refuſed to » Boſwell. 

ſet aſide the Verdict: And by Lee, Ch. J.—Nothing was in this Caſe deter- 

mined by Chance. The five Jurors might ultimately be convinced by the 

ſeven But if they only acquieſced in the finding of the Verdi& that is 

ha ag and they ſhall not now be received to ſay that they did not 

"Mp A Verdict wag ſet aſide upon an Affidavit of Eleven of the Jurors, Ca. of Pr. in 

that they and the other Juror had 1 e. to give a Verdict for the Plaintiff ; O. B. 66. 

but that the Foreman had given a | endict for the Defeudaut, © '- * oma 
42. It is ſaid, that a Miſbehaviour in one or more of the Jurors cannot be Cro. Elia. 

aſſigned for Error, unleſs the Miſbehaviour appear upon the Poſted if the 516. 

Cauſe were tried at Ni Prius, or upon the Record if it were tried at Bar; mee * 3 

for that, if a Miſbehaviour not appearing on Record could be taken Advan- LS 

mes by Writ of Error, a Verdict might at a great Diftance of Time be ſet 0%. 

, when by Reaſon of the Death of one of the Parties, or of one or more of Bull. N. P. 


308. 
ws Term 
2 Term Rep. 281. 


. 1t is laid down in two Caſes, that the Court will not ſet aſide a Ver- Cro, Elis 
did for Miſbehaviour in one or more of the Jurors, unleſs the Miſbehaviour 189. 
appear upon the Poſfea if the Cauſe were tried at Ni Prius, or upon the Re- Medcalf -, 
cord if it were tried at Bar. r | | | er \ a 
| ee. liz. 41 1. Vacary +; Farthing, Mich. 37 Elis. 
. 34 But the Court did in one ſubſequent Caſe ſet aſide the Verdict, upon Freem. 29. 
a Affidavit that the Jurors did ent at the Expence of the Party in winks e gd; 
Favour it was given, before they had agreed in the Verdict. Pads 
5 1 | 8 23Car. 3. 
N ar another ſubſequent Caſe the Court ſet aſide a Verdict, upon an 2 Jon. 83. 
mnt of the Officer who attended the Jurors,” that they had toſſed. up Fry; 
Cole and Pile for whom they ſhould find the Verdict, and had found one Hardy, 
Kcordingly. , | Mich. 29. 


Vol. V. . U | | () Jn 


25. The Jurors being equally divided in Opinion threw Dice for whom 1 Freem. , - 


Court. ' 8 + Sou — hk 26 | 10 r f ; , | 
9 1 Another Verdict was for the ſame Reaſon ſet aſide, notwithſtanding Str. 6. 
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| ; 2 Roll. Abr. 5. And-it is ſaid, that the VerdiQ if it be i in Favour 
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'® In what Caſes a Uerdift is bad, on Account » of 
e nnn in one of * ee 4 


3 before they have agreed in a Vento wan * 


v. Wiſe. be in favour; of ſuch Party, is . 
2 Roll. Ahr. 716. pl. 17. „ 


vente 12g. 2. If one of the Parties foy theſe Wordatg on 4 they 


Duke of have agreed i in a Verdict, the Matter is clearly of my Side, or theſe Words, / 


Richmond 3e yon will find for me, the Verdikt if it be in 2 ſuch ar 1s bad: 
1 hanna * 


716. pl. 17. 


eee = If one of the Partie, or his Agent ddiver to the Jurors, before the 


ve agreed in a Verdict, a Writing relative to the Matter in Iſſue which was 
not given in Evidence, the Verdict if it be i in favour of ſuch Party 1s bad: 

But if it be in Favour of the other Party it is good. 
bid. 44. If one of the Parties or his Agent without Leave of the Court deliver 
do the Jurors, before they, have agreed in a Verdict, a Writing ſealed or 
not ſealed, which was given in Evidence, the Verdict if it be in Favour of 
ſuch Pargy is bad: But if it be in Favour of the other Party it is good. 
of the 8. who 
714. pl. 6. delivered the Writing is bad, notwithſtanding the Jurors: do afterwards de- 
| clare upon Oath, that they never read the Writing; for that it would be of 
the moſt dangerous Conſequence, if the Jurors ſhould be ſuffered to receive a 

Writing privately from one of the Parties. 


Ero. Els. 6. After the Jurors were gone from the Bar, but befocs they had- agreed 


411, in a Verdict, the Plaintiff's Attorney delivered to them a: Book which had 
Vicary v. been given in Evidence. A Verdict being afterwards found for the Plain- 


- Farthing, | tiff, enner, I. was upon a Motion to ſet it afide of Opinion, that, as the Ver- 


di& was in Favour of the Party in Behalf of whom the Book was delivered, 
it was bad. . The Reporter adds that the Cauſe was adjourned ; and that there 
was afterwards FA. for the Plaintiff. 
Moor. 4. 7. In another R ort of the ſame Caſe it is ſaid, that Clinch, J. as well 
2 Fenner, J. was of Opinion, that the Verdict was bad Tad if ſo, notwithſtand- 
ing the Plaintiff had Judgment, which followed of Courſe as the, Court was 
equally divided, this Cafe docs not contradie what is 5 laid down in 0 Books 
above . | 
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ne "which would have been bad upon @ N 
icformality, bÞ after a à Verdict helped by WS 


ig of Iſfue being one of the Things mentioned in that Statute.” © 
Ps Allien if 


EEE.” 


in an Prohibition to a Suit for Tithes the Plaintiff alledged Cra. Je. 56. 


4 


reſcription, for. all the. Parifhioners to elip the Wool from the Necks Jouce we 2 
of their Sheep in order to preſerve them, and chat, in Conſideration ok Parker. 


paying the Tenth Fleece when the Sheep ſhould be ſheared, they had been 33 
uſed to be diſcharged of the Tithe of the Wool ſo clipped from the Necks f 
their Sheep. The Defendant traverſed the Preſcription in this Manner, 
abſque hoc that, in Conſideration of paying the Tenth Fleece when their Sheep 
ſhould be ſheared, they had been uſed to be diſcharged of the Tithe ß 
the Wool ſo clipped from the Necks of their Sheep. Iſſue being joined ** 
upon the Trane, and a Verdict being found for the Defendant, the Court 

was moved, that a Conſultation ought got to be awarded, | becauſe! the 

Ifſue is not well joined! A Conſultation was awarded: And by the Court 

—Although the Iſfue be not | aptly joined, it is after a Verdict helped by 

the Statute. © u ag. 01 dat -i 3 2004 nolan, $i.hue 

In an Action of Replevia che Defendant avowed the Taking as a Cro. Ja. 44. 

ſtreſs for Rent in Arrear, which he claimed under a Grant of Rent-charge Pigot v. 
from J. M. the Heir of E. N. who was ſeiſed in Fee of the Land. The Pigot 
Phintiff replied, tliat E. N. was ſeiſed of an Eſtate Tail, and that upon her ! 3 
Death J. V. her Son became imtitled te the J. and, and that upon his 3 Com. ig. 
Death it deſcended upon the Plaintiff ; and he traverſed the Seiſin of E. N. 115. 

in Fee. Iſſue being joined upon the Traverſe, and a Verdict being found 
for the Defendant, it was faid upon # Motion in Arteſt of Judgment, that 
the Iffne is immaterial; for that, as it is not material how the Anceſtor of the 

Grantor of the Rent-charge was ſeized, but how the Grantor was himſelf 
ſeiſed, the Traverſe ought to have been upon the Seiſin in Fee of the Gran- 
tor. Judgment was given for the Defendant * And by the Coutt—Ag the 

Defendant has alledged a Seiſin in Fee in E. N. her Seiſin in Fee is mate 

rial, and conſequently was traverſable; ſo that, although this be not ſo apt 
8 Iſſue as might have been joined, it is after a Verdict helped by the 

„ 0 | D 5 wh | Lt 
5. In an Action of eg the Defendant pleaded Not guilty. Iſſue Cro. Eliz. 
being joined upon the Plea, a Verdict was found for the Plaintiff. Upon a 40 
Motion in Arreſt of Judgment it was faid, that the Iſſue was immaterial ; but Corbyn a. 
Judgment was given for the Plaintiff: And by the Court— Although this N 0 
be not the moſt proper Iſſue, and would have been bad upon a Demurrer 
yet, as Deceit is charged in the Declaration in an Action of Aſumgſi the 
Plea of not guilty is fuch an Anſwer thereto, that the Iſſue joined upon it 
u after a Verdict helped by the Statute. Walmſley, J. added That there 
ue many Precedents, in which an Iſſue joined in an Action of Aſumpſit 
upon the Plea of Not guilty has been tried, and Judgment has been 


6. If an Iſſue be joined upon à Point ſo immaterial that the Detenbingd. 3 
OW will not determine the Matter in Queſtion, this is an immaterial 2 


| | OLE OS | 32. 
8. In an Action of Treſpaſs the Defendant pleaded an Accord betwixt J. 1Roll. Rep. 
L. and the Plaint' F of the one Part, and himſelf of the other. The Plaintiff 86. Carpen- 
rephed, that no Accord was made betwitt the Defendant and him. Tue ter . Star. 
being joined upon this Replication, and a Verdi& being found for the Plain- 
uff, it was holden, that no Judgment could be given by Reaſon of the Imma. 
of the Iſſue ; it not Fein joined upon the Accord by the 
. but upon a different Accord, DO TR 
| U az N 9. In 


Pp 
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Cowp. 510. given for the Plaintiff, it would amount to ſaying, that the 


_ Lancaſter. 
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Cro. Ja. 3. 9. In an Action of Trover againſt Huſband and Wife, which charged a 


Coxe v. Converſion by the Wiſe, both the Defendants pleaded Not ity. Tfue 
88 being joined upon the Plea, and a general Verdict being found for the Plain. 
Rk tiff, a Repleader was awarded: And by the Court—If es mg ſhould be 
uſbandand Wife 

were both guilty of the Converſion; whereas the Plaintiff does only charge 
that the Wife was guilty thereof. þ F 


Ca.ofPr. in 10. In an Action of Trover the Defendant pleaded No# Aſanpßt. | Tie 


C.B. being joined upon the Plea, and a Verdict found for the laintiff, 4 Re- 
. 14 was awarded on Account of the Immaterialty of the Iſſu. 


1 Barn. 321. . | 1 Ya, 
. 5 , 
8. C. ; ; | 


re Treſpaſs Se Clauſum free the Defendant plead. 


Cory 1. ed, that the Place in which the Treſpals is charged is his Land. The Plain- 
Hinton. tiff replied, that the Place in which the Treſpaſs is charged is his Land, and 
| not the Land of the Defendant. Iſſue being joined upon the Replication, a 

Verdict was found for the Plaintiff, Upon a Motion in Arreſt of Judgment 
it was ſaid that the Iſſue is immaterial ; for that the Place in which the Treſ- 
paſs is charged may be the Eftate of the Plaintiff, and yet he may not be in 
the Poſſeſſion thereof, which he muſt be in order to maintain this Action. 
The Plaintiff had Judgment: And by the Court—1t is found, that the Place 
in which the Treſpaſs is charged is the Land of the Plaintiff; and we will af- 
ter a Verdict rather intend that he was in the Poſſeſſion thereof than that he 

was not. y HE nb ; 


$ Rep. 43. 12, In an Action of Debt upon a ſingle Bill the Defendant pleaded Pay- 


| Nichol's ment of the Money due thereupon ;- but did na, preg an Acquittance. 


Iſſue being joined upon the Elea, a Verdict was found for the Plaintiff, and 
8. C. Judgment was given for him. A Writ of Error being brought in the Ex- 
chequer Chamber, it was aſſigned for Error, that, as the Payment of the 

Money due upon a ſingle Bill is no Diſcharge of the Bill, unleſs there be an 
Acquittance, the Iſſue is immaterial. The Judgment was affirmed : And 

by the Court If the Verdict had been for the Defendant, it would perhaps 

have been bad, becauſe an Acquittance could not upon this Iſſue have been 
found: But, as the Verdict finds that the Money due upon the Bill is not 

paid, it does virtually find that the Bill is not diſcharged; and the Court 

will never ſuſſer a Defendant to avail himſelf of his own bad Pleading, in 

order to deprive a Plaintiff of the Benefit of a Verdict, upon which , Judg- 

28 ment may be well given. 8 een ee ie 
. 1.678. 13. Id an Action of | Ejeficne firme the Defendant. pleaded, that J. 5. 
— being ſeiſed in Fee of the Premiſſes, demiſed them to him for the Term of 
Stra 873. five Leas; that by Virtue of this Demiſe the Defendant entered, and 
1 3urr. 299. was poſſeſſed, until the Plaintiff's Leſſor diſſeiſed him; that the Plaintiff's 
Cowp. 701. Leſſor being ſeiſed of the Premiſſes by the Diſſeifin demiſed the ſame to the 


3TermRep.'Þ}ajntiff; and that the Defendant entered upon the Plaintiff, as it was lawful 


: 281 for him to do, the Plaintiff replied that his Leſſor was ſeized in Fee, 


and traverſed the Diſcuſſion of the Defendant. Iſſue being joined upon the 
Replication, a Verdict was found for the Plaintiff. Upon a Motion in 
| +» Arreſt of Judgment it was ſaid, that, as the Defendant was by his ow 
ſhewing only a Termor, he could not be diſſciſed, and conſequently that, 
the Iſſue being immatcrial, no Judgment could be given upon the Verdict. 

- Judgment was given for the Plaintiff: Aud by 2 Court—If a Verdict 
had been found for the Defendant, it would have been bad; becauſe it would 
have found a Diſſeiſin of a Termor: But, as the Verdict is for the Plain. 
tiff, Judgment may be well given; becauſe it only finds that bis Leſſor did 
not diſſeiſe the Defendant ; and the Court will never ſuffer one Party, if 
conſiſtently with the Rules of Law it can be prevented, to ayail _—_— 


nn | 195 
of his own bad Pleading, in order to deprive the other of the Benefit of a 
Verdi. 23 | | CEOS | ; 3 by | 
| 14. In an Action of Replevin the Defendant - avowed the takin av a 2 Lev. 1f. | 
Diſtreſs for an Arrear of Rent due to him under a Demiſe from the Plain- eng ww wm 
tiff made at A. dated 1 Nov. 18 Car. 2. The Plaintiff replied, that he did 2 317 
not make a demiſe to the Defendant at A. dated i Nov. 18. Car. 3. in Man- 8. C. 
ner and Form as alledged. Iſſue 1 joined upon the Replication, the 
Jury found a Verdi& for the Plaintiff, and Judgment was given for him. 
A Writ of Error being brought, it was aſſigned for Error, that the Iſſue 
iz immaterial ; Becauſe it only is, whether a Demiſe was made by the 
Plaintiff to the Defendant at a Place certain, and upon a Day certain, 
whereas a Demiſe at any other Place, and upon any other Day, would have 
deen ſufficient to have warranted the Diſtreſs of the Defendant. It was 
moreover ſaid, that as the Merits, namely, whether there was a ſufficient 
Demiſe to Warrant the Diftreſs, had not been tried, and as the Trial thereof 
had been prevented by the bad Pleading of the Plaintiff, who has by the Re- 
plication made the Place and Day of the Demiſe material, neither of . which 
is in ſuch Caſe material, he ought not to have Judgment. On the other 
Side it was ſaid, that this is at mofl only a Misjoining of Iſſue, which is 
after a Verdict helped by the Statute of Jeofails. 
15. The Opinion of the Court was, that this Caſe is not within the 
Statute of Jeofails ; and that, as the Merits have not been tried, the Plain- 
tif is not intitled to Judgment upon the Verdict: But, as it appeared, / 
that the Avowry of the Defendant is bad, it was holden the Plaintiff is 
intitled to Judgment upon the Declaration which is good ; and the Judg · 


: * 
0 i X. 3 * 
. 
* FAY * = FY » * 4 


7 1 
—— — 


(L) Of a Uerditt upon an Jlue, Part of which is 
inſenſtble_or_inſutftctent. | 


i. IF Part of an Iſſue be inſenſible, the Verdict thereupon found, not- Carth. 13. 
withſtanding it be a general one, is good; for the Court will not Nigbtin- 
intend, that Part of the Damages was given for the inſenſible Part. On gale v. 
the contrary the Court will in Support, of the Verdict intend, that o Da- Bridges. 
mages were given for that Part. _ 0. 
2. In an Action of Aſump/it the Plaintiff declared upon the Cuſtom of Salk. 129, 
Merchants, for Money due upon a Promiſſory Note; and he likewiſe declar- 304. Clark 
ed upon an [ndebitatus Aff.mplit. Iſſue was joined upon the Plea of 
Non Aſſumgſit, and a General Verdict was found for the Plaintiff. It be- 
ing upon a Motion in Arreſt of Judgment holden, that a Promiſſory Note 
1s not within the Cuſtom of Merchants, it was inuſted, that the Court may 
after a Verdict inteud, that no Damages were given on Account of the 
Note. The Judgment was arreſted : And by the Court—As the Note is 
not a Matter inſenſible, but a Matter inſufficient in Law, the Court muſt 
intend that Part of the Damages was given on Account thereof, and if 
it was given the Verdict is bad. 15 5 


1.4 


e 
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)) Ot a Uerditt which does not find all that 
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1 Inſt. 227. 1. FF a Verdict do only find Part of what is in Iſſue, it is bad; becauſe 
: I the Jury have failed in their Duty, which was to find all that is in Iſſue. 
Albid. 2. In an Information for intruding into a Meſſuage and a hundred Acres 
of Land, Iſſue was joined upon the Plea of Not guilty: the Jurors. found 
for the Plaintiff as to the Land, but were ſilent as to the Meſſuage. The 

Verdict was holden to be bad. | rk | 
Cro. Elz. 3. In an Action of Debt the Plaintiff declared for ſeven Pounds, The 
133. Defendant pleaded Nil Debet, and Iſſue was joined upon the Plea. The 
Finnymore Jury found that the Defendant owed the Plaintiff ſix Pounds, but were ſilent 
2.-Sankr. as to the ſeventh Pound. The Verdict was upon à Writ of Error holden 


Sayers Rep. 
36. Cowp. to be bad. 


706. Doug. 666. 1 Term Rep. 239, 447. 


3 Leon. 83. 4. Ina an Action of Treſpaſs the Plaintiff declared for the breaking of his 

Roſſe's Cloſe, for the beating of his Servant, and for the carrying away of his 

Caſe. Goods. The Defendant pleaded Not guilty, and Iſſue was joined upon the 

| Plea. | The Jury found the Defendant guilty of breaking the Cloſe, but 
were ſilent as to the beating of the Servant and the carrying away of the 
Goods. The Verdict was holden upon a Motion in Arreſt of Judgment to 
be bad; becauſe it does not find all that is in the Iſſue, and à Fenire Facia: 
de Novo was awarded. | 

Hardr. 166. 5. The Declaration in an Action of e ee brought by Baron and 


N Feme charged the Beating of both. The Defendant pleaded Not guilty, 


Steed] and Iſſue was joined upon the Plea. The Jury found the Defendant guilty 


of beating the Feme, but were ſilent as to the Beating of the Baron. Upon 

'a Motion in Arreſt of Judgment the Verdict was holden to be bad, becauſe 

it does not find all that is in Iſſue, and a Venire Facias de Novo was awarded. 

Sayer 36. 6, If in an Indictment for privately conveying Duckets into the Proſecu- 

Rex v. tor's Pocket, with an Intent to charge him with a Robbery, the Jury find 

Simmons. the Defendant guilty of the Fact, but are filent as to the Intent; no Judgment 
can be given, the Verdict being incompleat. | | 2 

Str. 1089. 7. In an Action of Debt wap a Charter-Party, by which the Defendant 

Hooper v. had contraſted to pay fifty Guineas a Month for the Uſe of a Ship, the 

Shepherd. Plaintiff alledged, that five Hundred Pounds were due to him for the Uſe of 

tze Ship for a Time therein mentiaged. The Defendant pleaded, that be 

1+ +: had paid the Plaintiff at the Rate of "fifty Guineas a Month, for all the 

15 Time he had had the Uſe of the Ship. Iſſue being joined upon the Plea, the 

Jury found, that three Hundred Pounds were due to the Plaintiff for the Ule 

of the Ship; but were ſilent as to the Reſidue of the | five Hundred Pounds. 

Upon a Writ of Error it was aſſigned for Error, that the Verdict does not 

find all that is in Iſſue. In Support of the Verdict it was ſaid, that, as the 

Iſſue is Special, and the Jury have aſcertained what is upon the whole due to 

the Plaintiff for the Uſe of the Ship, no other Action can be brought for the 

Uſe thereof, for any Part of the Time mentioned in the Declaration. The 

Judgment was reverſed :. And by the Court—There is no Difference, as to 

the Queſtion before the Court, betwixt the Caſe of a Verdict upon a Special 

Iſſue and that of a Verdict upon a general Iſſue; for the Jury muſt in either 

Caſe find all that is in Iſſue, a 

Salk. 133. 8. If there are ſeveral Counts in a Declaration, and the Verdict be taken 

HillvLewis. upon auly one of the Counts it is good, provided all that is in Iſſue 


1 Ventr. 7. upon 
N 12 Mod. 5. 4 


* 


=} I yy rr rv. 


to the Fact charged in the third Count, they eoncluded wit 


upon that Count be found; becauſe every Count is (o be conſidered as 
a diſtin& Declaration. | | £5 
g. If a Verdict find all that is in Iflue in one Count which is material, 1 Inſt. 227. 
it 18 good; for, if any Thing not material be put in Iſſue, the Verdict is 
good, notwithſtanding it be lent as to that, 
10. In an Action of Debt, for the Penalty given for not having ſet out Oro. Ja 328. 
Tithes, the Plaintiff declared upon a Leaſe from J. S. of the Tithes of the 2 p 
Pariſh of A. for the Term of fix Years, in Caſe J. S. ſhould ſo long live, My 178, 
and continue to be | Parſon of the Pariſh of A. e Defendant Headed 47 py” 
Nil Debet, and Iſſue was joined upon the Plea, The Jury found a Leaſe 
from J. S. of the Tithes of the Pariſh of A. for the Term of fix Years in 
Caſe J. S. ſhould ſo long live; but they found likewiſe, that the Words, 
and continue to be Parſon of the Pariſh of A. were not contained in the ; 
Leaſe, Haughton, J. was of Opinion, that the Plaintiff ought not to have 
judgment: But the other Juſtices were of a different Opinion; and by 
them. The Leaſe found is in Subſtance the ſame as that which is in Iſſue; 
for although the Werds, and continue to be Parſon of the Pairſh of A. are 
not contained in the Leaſe, they are implied therein. It was moreover faid, 
that the Leafe is only Matter of Inducement, the not having ſet out the 
Tithes being the Gi of the Action; for which Reaſon, as enough is 
found to ſhew that the Tithes were not ſet out, and that the Plaintiff Pad A 
Right thereto, he ought to have Judgment. e WE 2 
11. In an Indictment which contained three Counts, the firſt Count Str. 844. 
charged the forging of a certain Bond; the ſecond charged the publiſhing 845. Rex 
of the forged Bond by the Defendant ; the third charged the publiſhing of v. Hayes. 
a Bond knowing it to have been forged. The Jury found, that it was 
proved, that the Defendant did forge the Bond ſet out in the Indictment, 
and that he did publiſh the ſame ; and then, without laying any Thing as 
ſaying, that if 
upon this Evidence the Court ſhall be of Opinion that the Defendant is 
guilty of the Fact charged, then they find him guilty ; but if the Court 
ſhall be of Opinion that he is Not guilty thereof, then they find him Not 
guilty, It was ſaid” for the Defendant, that this Verdict is bad; becauſe it 
does not find all that is in Iſſue, It was holden that the Court 1s not in this 
Caſe bound by the Concluſion of the Jury: But that, upon what is found 
to have been proved, it is the Duty of the Court, to adjudge the Defen- 
dant guilty of the forging and the Publication charged in the two firſt 
_ and Not guilty as to the Reſidue ; and Judgment was given accor- 
ing. 
12. It is ſaid, that the Court will never award a Venire Facias dr Novo Str. 887. 
in an Indictment for a Capital Offence ; although a material Fact be not Rex ». 
found by the Verdict. It is likewiſe ſaid, that, if the Facts found be not Huggws, 
ſufficient to Warrant a Judgment againſt the Defendant in an Indi&ment 
for a Capital Offence, the Court will, provided the Verdict be ſufficient to 
found a Judgment upon, give Judgment for him; for that no Man's Life 
ought to be twice in Jeopardy for the ſame Offence, 


1 


* — — 


% Df a Uerditt which finds a Thing that is not 
in Aue. 


1. Verdict is not bad, on Account of its finding a Thing that is not x inſt. 287. 
in Iſſue, it being a Maxim, that Utile per inutile non vitiatur, 
ud the Court will, in giving Judgment, reje& that Part of the Verdiét 
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which relates to the Thing not in Iſſue as Surpluſage; inaſmuch as the 
Jury had nothing to do therewith. Ra. et foes pray, rage) 


— 


6 Nep. 57. 2. If ie Ln Zi ales Fiks4 RY 
Dowdale's 2. If the Maiter in Iſſue be whether there are Aſſets, and the Jury find 


2 


Caſe. that there are Aſſets beyond the Seas, the Verdict is nevertheleſs good ; for 
Cro. Ja, 55. the Court will, in giving Judgment, reject the Words beyond the Sat ma 


5 Com. Dig. Surpluſage. . 
1 * 


3. If the Matter in Iſſue be, whether J. . died ſeiſed of certain Premiſſes, 


pl. 25 and the Jury after finding that he did die ſeiſed thereof, find that continual 


Bro. Verd. Claim has ſince the Death of J. S. been made by J. N. the Verdict is ne- 
pl. 68. vertheleſs good; for the Court, in giving Judgment, will not pay any Re. 
| gad to what is found concerning the continual Claim. | 8 

Cro. Ja. 07. 4. If in an Action upon the Caſe for Words, the Jury, after finding that 
N the Defendant ſpoke the Words in Iſſue, find that he ſpoke other /landerous 


Moll Abe. Words, the Verdict is nevertheleſs good; for the Court will, in giving | 


717. pl. 4. Judgment, reject the finding of the other ſanderous Words as Surpluſage. 
IiCom' Dig. 186. 1 Term Rep. 320. | es | ; 

Hob. 52, 54. 5. In an Action of Scire Facias againſt the Executor of J. S. the Matter 

1 in [ſue was, whether J. S. had been taken in Execution by Virtue of a 

. Capiat ad Satigfaciendum ſet out in the Declaration, which iſſued upon a 

Judgment obtained by the Plaintiff againſt 7. S. The Jury found, chat 

.. was not taken in Execution by Virtue of the Capias ad Satisfaciendum 

ſet out in the Declaration, but that he was taken in Execution by Virtue of 

an Alias Capias Satisfaciendum which iſſued upon the Judgment. This was 

' holden to be a Verdict for the Plaintiff: And by the Court—As it is 

found that J. S. was taken in Execution by Virtve of a Capias Satiiſa- 

ciendum which iſſued upon Judgment, the Word Alias, which only ſhews 

the particular Species of Capias ad Satisfaciendum, ought to be rejected as 
Surpluſage. . f 1355 

"IT 6 2 Action of Aſunſit the Jury found a Verdict for the Plaintiff, 

219. and, after aſſeſſing Damages to the Amount of thirty Pounds, added the 

Taylor v. following Words, the Damages to be paid in dying if by Law they may be ſo 

Willen. paid. Theſe Words being omitted in the Judgment a Writ of Error was 

Doug: 667. brought, and the Omiſſion was aſſigned for ben The judgment was 

affirmed : And by the Court —As the Verdid, which finds for the Plaintiff 

and aſſeſſes Damages, is a complete Verdict, what is added as to the Manner 


of paying the Damages is nugatory, and being ſo it is very properly omitted 
v 


in the Judgment. | Ov 
2 Saund., + 7. After an Indiftment found at an Aſſize had been moved by Certiorari 
308. into the King's Bench, the Defendant pleaded Not guilty, and Iſſue was 
Un 2 joined upon the Plea by the King's Coroner, The Jury rand the Defen- 


dant guilty. of the Premiſſes, prout the Coroner has complained againſt him. 
Upon a Motion in Arreſt of Judgment it was ſaid, that the Verdict is bad, 
becauſe, as the Indi ment, was er. at an Aſſize, the Coroner has not com- 
plained againſt the Deſendant; and that the Fault is not cured by any of the 
Statutes of Jeofails, The Verdict was holden to be good: And by the 
Court—The Verdict, which finds the Defendant guilty of the Premiſles, 
is compleat, and conſequently as that which follows concerning the Complaint of 
the Coroner ought to be rejecled as Surpluſage, it will not want the Help of 

any of the Statutes of Jeofails. 
3 8 8. Upon an Iſſue diredted out of the Court of Chancery the Jury found a 
C. Verdict in the following Words: Our Verdict is, that the Defendant 
"did not aſſume to the Plaintiff in Manner and Form as in the Record is 
ſu>poſed : But notwithſtanding this, if the twa Witneſſes J. S. and J. N. 
have teflificd the Truth, as we think they have, then we find, that the 
Defendant did aſſume to reafſure to the Plaintiff ſa much of the Land 
mentioned in the Record as the Defendant had bought of the Plaintiff, 1 * 

the Payment of two Hundred and fifty Pounds by the Plaintiff to the 

ſendant within three Years after: the Aſſumption; and if the Court oe 
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dy pleading it in Abatement, the Court will reject it as Surplu 


VV 7 
wink ſo we find for the Plaintiff, and aſſeſs Damages to the Amount of 
twenty Pounds, and Coſts to the Amount of four Pounds. The Verdi& . 
was decreed by the Chancellor to be a Verdict for the Defendant ;-and Deer, { 
J. and Ayla, J. whom he called to his A ſſiſtance, and the Counſel for both 
Parties, were ſatisfied with the Decre. 

9. If a Verdict after finding the Matter in Iſſue, find a Thing which Bro. Nugat, 
might have been pleaded in Abatement, as Foint-tenancy, the Verdict is pl. 27. 
; for, as the Defendant did not avail himſelf of the 3 5 

a 


e. * 
10, In an Action of Waſte the Plaintiff declared, that the Def-ndant, be- 3 Leon 80. 
ine ſeized in Fee of the Premiſſes on which the Waſte was committed, had Pepy'sCaſc. 
aol J. S. to the Uſe of the Defendant for Life, with Remainder to | 
the Plaintiff in Fee. The Defendant pleaded, that the Feoffment was to the 
Uſe of himſelf in Fee, ab/que hoc that it was to the Uſe of himſelf for Life, 
with Remainder to the Plaintiff in Fee. Iſſue being joined upun the Plea 
the Jury found, that the Feoffment was to the Uſes mentioned by the 
Pantiff: but they found further, that the Eſtate for Life reſerved to the 
Defendant <var without Impeachment of Waſte ; and ſubmitted it to the Court 
whether the Plaintiff ought to have Judgment. Windham, J. was of Opinion, 
that the Plaintiff ought not to have Judgment; in as much as it appeareth 
from what is found by the Verdict, that he had no Cauſe of Action. But 
Anderſon, Ch. J. Rhodes, J. and Periam, J. were of Opinion, that the Plain- 
tif ought to have Judgment; and by Anderſon, Ch. J. the Matter in Iſſue 
is found for the Plaintiff; and as the Defendant did not avail himſelf of the 
Privilege of being diſpuniſbable of Waſte, by pleading it, the Jury, it not being 
in Iſſue, had nothing to do therewith ;_ for which Reaſon that which 1s 
found concerning it ougnt to be rejected as Surpluſage. * 5 
11. In an Action of Aſumpſit againſt an Executor the Plaintiff declared Cro. Car. 
upon 3 Promiſe of the Defendant's Teſtator. Iſſue being joined upon 130. 
the Plea of Non Afumpſit the Jury found for the Plaintiff: But they Lakerſalle e. 
likewiſe found, that the Te/tator was dead before the Day on <vhich the Pro- —_— 
ie is alledged to have been made. The Verdict was holden to be good: Corp. 4's 
And by the Court—As the Jury have found for the Plaintiff, their finding, Doug. 685. 
that the Teſlator «vas dead before the Day on which the Promiſe is alledged to have 1 Term 
been made, ought to be rejected as Surpluſage. Rep. 141. 


=y 


(0) Df a Uerdit which varies from the Jflue, 


1. A Verdict which varies from the Iſſue in a Matter of Subſtance is 
bad, | 

2. What is ſuch a Variance betwixt a Verdict and the Iſſue, as will make 
the Verdict bad is beſt to be learned from conſidering the Determinations 


2 Point, the Principal of which in divers Actions ſhall be men- 
toned. . | | e 


1. In an Action of Affumpſie. 


3. The Plaintiff in an Action of Aſumpſit declared upon a Contract by : 
wo Perſons. Iſſue being joined upon the Plea of Non Afſumpfit, the Jury 507. pl. 4g. 
found, that the Contract was made by only one of the Perſons. This was 
bolden to be a Verdict for the Defendant ; the Contract found being diffe- 
rent from that which is in Iſſue. { | 5 

4 16 


nnr 
| zventr. 151. | 4. The Plaintiff in an Action of Aſumpfut declared upon a P mil 


ele four.Perſons. The Defendants all joined in the Plea of Non 4 e by 
8 : 


pp. ſex: Annos, and Iſſue was thereupon joined. The Jury found, that — 
"ye the Defendants had promiſed. within fix - Years ; but ' likewiſe found, 
chat the other three had not. It was holden, that, as the Jury have not 
, found the Promiſe * grig „ee is for the Defendants, 

Carch. 106. 5. In an Action Jampſit the Defendant, an Adminiſtrator, pleaded, 
3 5 NS. three Judgments had been obtained againſt him as an len 
Kent. S. that thoſe Judgments are {till in Force, and that he has Aſſets in his 
nds ouly to the Value of five Shillings which are liable to thoſe Jude. 

ments. The Plaintiff replied, that thoſe Judgments are kept in Force by 
Fraud, and Iſſue was joined upon the Replication. The Jury found, that 
one of thoſe Judgments was kept in Force by Fraud. The Verdid wa 

holden to be for the Plaintiff: And by the Court—As the Defendant's 

Plea is found to be falſe as to Part, the Plaintiff ought to have Judgment. 

2Roll. Abt 6. In an Aion of Aſumgſit the Plaintiff declared, that the Defendant 
919: pl. 18. was indebted to him in the Sum of twenty Pounds, which he promiſed to 
y upon Requeſt. The Defendant having pleaded Non Aſſumpſit, the 

Jury found, that the Defendant was indebted to the Plaintiff in the Sum of 
ten Pounds upon one Account, and in the Sum of ten Pounds upon another. 
The Verdict was holden to be bad; becauſe, as the Iſſue is joined upon one 
Promiſe and the Jury have found two Promiſes, the Variance is in a Matter 

of Subſtance. 7 1915 

Brownl. 13. 7» In an Action of Aſumpſit it was alledged in the Declaration, that the 
Gore v. Defendant, in Conſideration that the Plaintiff would give Credit for certain 
Colethorpe. Goods to J. S. promiſed to pay for the ſame, when he ſhould, after the 
fs Delivery of any Goods, be requeſted ſo to do. The Defendant pleaded 
Non Aſſumpſit, and Iſſue was joined upon the Plea. The Jury found, that 

the Defendant did promiſe to pay for the Goods, but they did not find, 

that a Requeſt of Payment had been made to him after the Delivery of the 

Goods. The Verdict was holden to be bad: And by the Courts the 

Duty could not in this Caſe ariſe until a Requeſt was made, the Re(ueſt 

. is material and conſequently, as this is not found, the Verdict is bad. 

"IX Eliz. 8. It has been heretofore holden, that if the Plaintiff in an Action of 
292. Aſſumpfit declare upon an Indebitatus Afſumpfit, he cannot recover a leſſer 
Bagnal ». Sum than he declares for. In an Action of Aſſum ſit the Plaintiff declared, 


I that the Defendant was indebted to him in the Sum of fifty Pounds, which 
ra. 844, 


ae” he promiſed to pay. The Jury found, that as to forty ſeven Pounds, Parcel 
. e 9 of the ſaid fifty Pounds, the Defendant had promiſed to pay it, but they 
Rep. 240. likewiſe found, that as to the Reſidue he had not promiſed to pay it. The 
| Verdict was holden to be for the Defendant ; becauſe the Promiſe found is 
different from that which is in Iſſue, a 

9. But however it may have been heretofore holden, it is at this Day cer- 

tain, that the Plaintiff in an Action of Aſſumpſit may recover a leſſer Sum 

47 5 has declared for, notwithſtanding he have declared upon an [ndebitat 

EP Aſjumpſit. | . 

MS. Rep. 10. And it was in a very late Caſe holden, that although the Plaintiff in 
Thompſon an Action of Aſumpſit have declared upon an Iaſimul ee 5 he may 
5 5 recover Damages to a leſſer Amount, that the Balance alle to be 
ö K. B. due; and by Yates, I. as the Promiſe upon which an Action of A umpfi 
3 is founded cannot extend further than to what is juſtly due, the Jury, in 
aſſeſſing Damages, have a Power to divide the Damages alledged, in ſuch 

Manner that the Plaintiff may recover what is juſtly due. 
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6 | 2. In an Action upon the Caſe. | 4 f 
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t. ment. Judgment was given for the Plaintiff: And by the Court —As the | 


| to the Verdict is good. | | 
the 12. In an Action upon the Caſe for a falſe Return to a Mandamus the Carth. 228. 
1'of Plaintiff declared, that he was choſen Bailiff of the Borough of A. upon Vaughan v. 
ner. the firſt Day of O&ober in a certain Year, which was alledged to be the cuſ- Lewis. 
one tomary Day for chooſing a Bailiff. The Defendant pleaded Not guilty, and 

Iſſue was joined upon the Plea. It was proved at the Trial, that the Plain- 

tif was choſen Bailiff upon the twenty-mnth Day of September in the Year 

mentioned, and that this is the cuſtomary Day for choofing a Bailiff. It was 

objeted, that as the Day, which is in this Caſe Parcel of the Cuſtom, is 


the material, the Election proved is a different one from that which is in Iſſue, 
ded and that for this Reaſon the Plaintiff ought not to recover. The Objection 
that was over- ruled; and by Holt, C. J. As the ſubftantial Part of the Iſſue, 
ind, namely, whether the Plaintiff was elected according to the Cuſtom is 
the proved, it is not material, whether the Election was upon the Day men- 
s the tioned in the Declaration. | 


13. In an Action upon the Caſe, in which the Declaration huge the Cro.Ja.630. 


wcloſing of three Acres of Land, the Plaintiff alledged a Right of Com- Eardley v. 
on of mon therein as appurtenant to fixty Acres of Land, ſixty Acres of Meadow, Turnock. 
leſſer and eighty Acres of Paſture. The Defendant pleaded, Not guilty, and Iſſue . 
ared, was joined upon the Plea. It being found by the Jury, that the Plaintiff 666. * 
rhich tad a Right of Common in the three Acres of Land, as appurtenant to a 1 Term 
arcel Meſſuage, and ninety Acres.of Land appurtenant to the Meſſuage, Judg- Rep. 235, 
they ment was given for the Plaintiff, A Writ of Error being brought it was 4, 447. 
The afigned for Error, that the Right of Common found by the Verdict is dif- / 
ind is ferent from that which is in Iſſue. The Judgment was affirmed : And by 

the Court—The Right of Common alledged is only Matter of Inducement ; 

y cer- the ſubſtantial Part of the Iſſue being whether a Wrong has been done to the 
Sum Pantiff by incloſing. If the Iſſue had been, whether the Plaintiff's 


Right of Common were appurtenant to the Land, Meadow and Paſture 

nentioned in the Declaration, the Verdict would certainly have been bad: 

But it is not material upon the preſent Iſſue, whether the Plaintiff's Right 

Common be found preciſely as it is alledged. 
14 An Action upon the Caſe in the Nature of a Conſpiracy being 2 Roll. Abr. 

brought againſt two, they both pleaded, Not guilty, and Ifſue was joined 708. pl. 52. 

won the Plea. The Jury found only one of the Defendants Guilty, "The 

Verdi was holden to be good: And by the Court—In an Action upon the 

Ciſe in the Nature of a Conſpiracy one Perſon may be found guilty. . 

15. But if in Action of Conſpiracy againſt two, Iſſue be joined upon the Ibid. 

Rea of Not guilty, and the Jury find only one of them guilty, the Verdict 

had; becauſe' one Perſon cannot be guilty of a Conſpiracy. - | 
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A2 Roll. Abr. 16. The Plaintiff in an Adtion of Covenant declared, that upon the Sale 
703. Hicks of certain Land by the Defendant to him, which was eſtimated at a certain 
v. Goats. Number of Acres, the Defendant' covenanted to pay him at the Rate of 

| eleven Pounds by the Acre, for as many Acres as ſhould be wanting of 
the Number the Land was eſtimated at; and he alledged, that as 
Acres were wanting, as did at the Rate of eleven Pounds by the Acre 
amount to the Sum of ſeven Hundred Pounds. The Defendant 
that there were not fo many Acres wanting, as did at the Rate of eleven 
Pounds by the Acre amount to ſeven Hundeed Pounds, and Iſſue was joined 
upon the Plea. The Jury found a general Verdict for the Plaintiff; But 
they aſſeſſed Damages to the Amount of only four Hundred Pounds. The 
Verdict was objected to as being variant from the Iſſue; But it was holden 
to be good: And by the Court—As the Deſign of the preſent Aion was 
to recover Damages, it was intirely in the Breaſt of the Jury, notwithſtand. 
ing they found all the Acres to be wanting, to aſſeſs ſuch Damage 8 282 
| 0 them to be reaſonable. 10 gy hs | wag 
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4. In an Action of Debt. 


SE 17. In an Action of Debt upon the 2 UC 3 E. 6. for not ſetting out 
Pemberton. Tithes, the Defendant pleaded Ni Debet ; the Jury found the Value of the 
v. Skelton. Tithes ſubtracted to be leſs than the Value alledged in the Plaintiff's De- 
; claration,, This was holden to be a' Verdict for the Plaintiff; and by 
the Court There is a Difference betwixt an Action of Debt founded upon 
a Specialty, or upon a Contract, and one founded upoñ a Statute giving 
an uncertain Sum by way of Severalty. In the former Caſe the Verdict 
cannot be for a leſſer Sum than is demanded, unleſs it be found that 
Part of the Debt was ſatisfied : But in the latter Caſe the Verdict is good, 
although a leſſer Sum than is demanded is found to be due. 
2 Roll. Abr . 18. The Plaintiff in an Action of Debt declared for the Sum of twenty- 
| 702 Baugh four Pounds eight Shillings. The Defendant pleaded Nil debet, and Iſſue 
. Philips. was joined upon the Plea, The Jury found, that the Defendant was in- 
| debted to the Plaintiff in the Sum of twenty-four Pounds; but like- 
wiſe found, that he was not indebted to him in the further Sum of eight 
Snillings. It was holden that the Plaintiff ſhould have Judgment: And by 
the Court—The eight Shillings may have been paid. | 
2 Roll Abr. 19. The Plaintif in an Action of Debt declared for the Sum of twenty 
- 702. pl. 3. Pounds. The Defendabt pleaded Nil debet, and Iſſue was joined upon the 
| Plea, The Jury found, that the Defendant was indebted to the Plaintift 
in the Sum of forty Pounds. This was holden to be a Verdict for the 
Defendant. £ e | 
+ noll Abr. 20. In an Action of Debt brought againſt an Executor the Plaintiff de. 
1 | 902. pl. 4. clared for the Sum of twenty Pounds, the Defendant pleaded, that he bad 
= : no Aﬀets in his Hands, and Iſſue was joined upon the Plea. The Jury 
1 found, that the Defendant had Aſſets in his Hands to the Amount of forty 
Pounds. This was holden to be a Verdict for the Plaintiff; for, notwith- 
' ſtanding it vary from the Iſſue, the ſubſtantial Part of the Iſſue, namely 
whether the. Defendant, had Aﬀets in his Hands ſufficient to ſatisfy the 
Plaintiff's Debt, is found for the Plaintiff... _ | 
Cro Ja.zz6. 21. In an Action oi Debt the Plaintiff declared upon a Bond dated the 
Lane» Pleo, twenty-fifth Day of Novemler. The Defendant pleaded Ven of fafun 
dall, Mich. and Iſſue was joined upon the Plea. The Jury found a Bond dated the fi 
4 Ja. 1. teenth Day of Navember, This was holden to be a Verdict for the Plaintif 
becauſe the ſubſtantial Part of the Iſſue, namely, whether the Bond | 
the Deed of the Defendant, is found for the Plaintiff, 
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22. But it is aid in a ſubſequent Caſe, that the Verdict would in ſuch Salk. 463. 
Caſe be for the Defendant ; becauſe the Bond found is not the Bond that is Cromwellv. 
iu Iſſue 3, and the Caſe of Lane'y Pledall is expreſely denied to be Law. Pachner 
ſt is however in this Caſe laid down, that, if the Jury in ſuch Caſe find W. = 
J Bond dated the ſame Day as the Bond upon which the Action is brought 
n aledged to be dated, the Verdict is for the Plaintiff ; notwithſtanding | 
they do likewiſe find, that the Bond was deliyered upon a Day different | 
%%% IT Ro ] ⁵⁵— 

23. The Plaintiff, in an Action of Debt declared upon a Bond entered 5 Rep 119. 
into by the Defendant. The Defendant pleaded Non ef fadtum, and Iſſue 2 p- 
un joined upon the Plea. The Jury, found a Bond entered into by the aſe. "ie 
Defendant and 7. S. This was holden to be a Verdict for the Plaintiff; © 
for that, as the Deferidant and J. S. did both ſeal and deliver the Bond, it 
s the Deed of each of them, and conſequently each of them is anſwerable 
for the whole Money thereupon due. s 


of the Covenants in an Indenture, one of which was that the Defendant Auon. 
ſhould not cut down Trees, the Breach aſſigned was cutting down twenty * 283. 
Trees, The Defendant pleaded that he did not cut down twenty Trees, <4 
and lſſue was joined upon the Plea, | The Jury found, that the Defendant 

dd not cut down twenty Trees; but they found, that he cut, down ten. 

This was holden to be a Verdict for the Plaintiff; And by the Court— 

Although the Verdi& vary from the Iſſue; yet, as enough is found to 

make 4 Deſendant liable to the Penalty of the Bond, the Plaintiff ouglit 


to have Judgment. | 


Li EAS K 382. 8.5 * 


] by 15. The Defendant in an Action of Debt pleaded Payment of the Money, ; Keb. 662. 
upon for which the Action was brought, at A. Iſſue being joined upon the Plea, I. ucas v. 
on the Jury found that the Money was paid at B. This was holden to be a Harlow. 

: | 


Verdict for the Defendant ; for that, as the Payment of the Money is the 
ſubtantial Part of the Iſſuo, it is not material where it was paid. 1 


12 pede b an Action of Ejectment. 
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lie- 26. The Plaintiff in n Action of Ejectment declared upon a Leaſc from 2 Roll. Abr. 

o_ wo Perſons. Iſſue being joined upon the Plea of Not guilty, the Jury found, 719. Pl. 25. 
J 


that the Leſſors of the Plaintiff were Tenants in Common. This was holden 
lo be a Verdi&t for the Defendaut: And by the Court—As only one Leaſe 
declared upon, and the Verdi& does virtually find two, the Eſtates of 
Tenants in Common being ſeveral, the Variance is in a Matter of Sub- 
lance, But it is ſaid, that if the Jury had found, that the Leſſors of the 
Pantiff were Coparceners, the Verdict would have been for the Plaintiff; 
tecauſe, as two Coparceners do only make one Heir, their joint Leaſe 
un good as the joint Leaſe of two Joint-tenants would have been. 

7. If the Plaintiff in an Action of Ejectment declare upon a Leaſe for a , Roll. Abr. 
Tem of Years made at a Day certain, the Term demiſed by which is to 704. pl. 20. 
wmmence immediately, and the Jury find a Leaſe for the fame Term made 
t another Day, the Verdict is for the Defendant, the Variance being in a 
iter of Subſtance. © © | 


be : Term of Years made the firſt Day of May in a certain Year, the "Term 704. pl. 119. 
keniſed by which is to commence at the Micbaclmas Day following, and 
le Jury find @ Leaſe for the ſame Term made the firſt Day of June in the 
ne Year, the Term demiſed by which is to commence at the Michaelnas 
bay following, the Verdict is for the Plaintiff; for it is not material upon 
Fat Day the Leaſe was in ſuch Caſe-made, provided it was made before 
ke Day on which the Term was to commence, | | 
a NA „ 29. If 


24. In an Action of Debt upon a Bond, conditioned for the Performance Dyer 17g. \ 


28, But if the Plaintiff in an Action of Ejectment declare upon a Leaſe 2Rotll * 
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29. If the Plaintiff in an. Action of Eje&ment. declate upon à Lest. 
Fe Acres, and the Betendant who ES Nada Not — * Lt of 
ilty as to ten Acres, the Verdict is good; | But it is in this Caſe ſaid, tha 
if the Defendant had pleaded Non. dow; it, and the Defendant had 5 © 
found guilty as to ten Acres, the Verdict would have been bad. A 
2 Roll. Abr. 30. And it is in a ſubſequent Caſe. laid down, that the Plaintiff would in 


703.Brown ſuch Caſe be intitled to Judgment as to ten Acres, notwithſtandi | 
To Mere- * + ; 15d ; "eo . nding the 
as 7 Defendant Bad pievied nr 
Paſch. 43 | 28.4 . £6) JETS trig iid A 


2 Roll.Abr. 31. But in a fill ater Caſe it in laid down, that the Fhindif vod ua 
720. Brown in ſuch Caſe be entitled to Judgment; for that, ag the Leaſe found REN 


* 2 that on which Iſſue is joined, the Variance is in à Matter of Subſtance. - 
ch. F | 4 | 

2 Roll. Abr. 32. If the Plaintiff in an Action of Ejectment declare upon à Leaſe of a 

704. pl. 22. Houſe, and the Jury find, that only Part of the Houſe is built upon the 


; / . 


EY 268. Land of the Plaintiff, he ſhall have Judgment for that Part. 

Cro. Eliz. 33. The Plaintiff in an Action of Ejectment declared upon a Leaſe of 2 
435 hundred Acres of Land. The Jury found the Defendant guilty as to forty 
Guy *. Acres, and as to the Reſidue Not guilty. The Verdict was holden to be 
Rand. - NENT „ A een N 5 
1 Burr. 330. 8⁰ . | | | 

3 Term 

Rep. 16, 


1 Sid. 229. 34. The Plaintiff in an Action of Ejectment declared upon 4 Leaſe: of: 
Ablett v. fowth Part of a fifth Part of a Field. The Jury found the Defendant 
Skinner. guilty as to a third Part of a fourth Part of a fifth Part. The Verdict wa 
| holden to be good; And by the Court—The Jury may always find the 
Defendant in an Action of Eje&ment guilty as to ſo much as the Plaintiff 
proves a Title unto : But the Reporter ſubjoins a Querys in what Manner 
the Writ of Poſſeſſion is in ſuch Caſe to be executed? 
MS. Rep. 35. The Plaintiffin an Action of Ejectment declared upon a Leaſe of a 
Burgeſs v. Moiety of certain Premiſſes. The Jury found the Defendant guilty as to 
Burgeſs, a third Part of the Premiſſes. In Order to. arreſt the Judgment it was ſaid, 
NEG, 6 0 that the Verdict is bad; becauſe it does not find the Defendant guilty as to 
2. in B. K. all that the Plaintiff has declared for. The Rule for arreſting the 5 
ment was diſcharged: And by Lord e Ch. J. there ſeems to be 10 
good Reaſon, why the Plaintiff in an Action of Ejectment ſhould not re- 
cover that Part of what he has declared for to which he proves a Title; 
and it is laid down in 1 Sid. 229. that he may recover ſuch Part. ; 
Latch 61. 36. If an Action of Ejectment be brought Ro a Huſband and bi 
Hems v. Wife, and only one of them be found guilty, the Verdict is good. 


Stroud. e 
| 7. In an Action of Replevin. 


Cro. Eliz-. 37+, The Defendant in an Action of Replevin alledged, that the Plaintiff 
799. held Land of him by Fealty, Suit of Court, and the yearly Rent of three 
Lewes v. Shillings and four Pence; and he avowed the taking fr Rent in . Arreat- 
Bucknall. *|'he  Flaintiff traverſed the holding alledged by the Defendant, and Ifſue 
* was joined upon the Traverſe. The Jury found, that the Plaintiff held 
Die. 163, of the Defendant by * and the yearly Rent of su ane 
332, 334. four Pence; but that he did hold by Bult of Court. This was olce 
$i to be a Verdict for the Plaintiff; becauſe the whole of the Title to diflnit 
alledged by the Avowant, every Part of which is material in Action dt 

Replevin, is not found. | 5 

Hob. 72. 38. In an Action of Replevin the Defendant, a Commoner, avowed ue 
Pope v. taking of Cattle Damage-feaſant upon the eleventh Day of April in a cer 
Skinner. tain Year. The Plaintiff replied, that Williams, another Commoner, 188 
upon the thirtieth Day of March, in the ſame Year, demiſed his — p 
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common to the Plaintiff, to be holden by him from the twenty - fifth Da 
or the ſaid March for one Year. The Defendant traverſed ha Demiſe, A 
and Iſſue was joined, upon the Traverſe. The Jury. found a Demiſe from 
at Witiems to the Plaintiff, made the twenty-fifth Day of March in the ſame 
en Year, by which Williams had demiſed his Right of Common to the Plain- 

iff for ene Year from thence next 1 In order to arreſt the Judgment 
+ was infilted, that the Demiſe found is different from that which is in 
ſve: But E was given for the Plaintiff: And by the Court 
The ſubſtantial Part of the Iſſue, namely, whether the Plaintiff had at the 
Tine of taking his Cattle a Right of Common under a Demiſe. from Wil. 
lun, is found for him; and the Day of making the Demiſe is not mate- 
rial, The Reporter adds, that, if the Jury had found any other Right of 
Common in the Plaintiff than under a Demiſe from Williams, the Verdict 
would have been bad. 8 *, 


==» . 


2 : 


39. The Defendant in an Action of Replevin avowed the Taking of Cat- 5, Rep. 28. 
ic, WH tt Dawage-feafant. In Bar of this Avowry the Plaintiff preſcribed for a Oe. 
* Right of Common. Iſſue being joined upon the Preſcription, the Jury 

found, that the, Plaintiff had'a, Right of Common; but they likewiſe found, 

that be ought to pay yearly for the ſame, a Hen and five Eggs. This was 
Alden to be a Verdict for the Plaintiff; for that, as the Payment is not 

Parcel of the Preſcription, but a collateral Recompence, for which the 

Perſon to whom it is due has a Remedy, it was fot neceſſary for the Plain- 

lf to ſet out, that he was liable to the Payment, his Title to the Right of 

Common being complete without ſetting ' this out: But it is added, that 

iche Jury had found, that the Plaintiff had a Right of Common upon paying 

a Hen and five Eggs, the Verdict would have been for the Defendant ; be- 


dant auſe, as the Payment would then have been Parcel of the Preſcription, - 

/ wb the Plaintiff would: not, in Caſe he had omitted to ſet this out, have thewn 

| the complete Title to the Right of Common. | | 

until | 

anner 

"Po 7. In an Action of Treſpaſs. 

' as to | : | 

, = 60. In an Action of Treſpaſs the Plaintiff declared, for the threſhing and Roll. Abr. 
* ty urjig away of twenty Buſhels of Barley. The Defendant. having pleaded. 793: pl. 15. 
15 Nat gulty, the Jury found him guilty of carrying away the Barley, but not 

"ot . erding it, This was holden to be a Verdict for the Plaintiff: And 

Title; "ihe Court Torts are ſeveral, and the carrying away of the Barley was a 


Tort, for which the Plaintiff is intitled to recover Damages. 
41, In an Action of 'Treſpaſs the Plaintiff declared for breaking and en- Cro. Eliz. 

his Cloſe. The Defendant having pleaded Not Guilty, the Jury 170 

that the Treſpaſs was committed in the Cloſe, and that one Acre Pod. v. 

de Cloſe was in the Poſſeſſion of the Plaintiff: But they likewiſe found, _ Abr 
tz larger Part of the Cloſe was in the Poſſeſſion of the Defendant, and 03. pl. 10. 
larger Part thereof was in the Poſſeſſion of J. S. This was 
en to be a Verdict for the Plaintiff: And by the Court — As it is found, 
% the Treſpaſs was committed in the Cloſe, and that Part of the Cloſe 
vn the Poſſeſſion of the Plaintiff; he is intitled to recover Damages. 
b In an Action of Treſpaſs the Plaintiff declared for breaking his Cro-Ja-662» 
. and for eating his Graſs with divers Cattle, to wit, with Horſes, _ 25 
* and Cows, Defendant having pleaded Not guilty, the Jury 3 
ol | him n guilty of breaking the Cloſe and eating the Graſs with divers Doug. 666, 
A and Judgment was given for the Plaintiff, A Writ of Error being 3 Term 

gat, it was aſſigned for Error, that it is not found, that the Graſs was Rep. 34). 
"4 by the Beaſts of any of the Kinds mentioned in the Declaration. The 

went was affirmed: And by the Court—The ſubſtantial Part of the 


Iflue, 
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IlIlſue, namely, whether the Graſs of the Plaintiff was eaten by divers 
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| . ers Cattle 

of the Defendant, is found; and it is not material of what Kind the Beaſt 

| ; were. 5 15 1 ' ; . % J LNG hen 1 

Cro.Ja.14a. 43. In an Action of Treſpaſs againſt J. S. and J. N. the Plaintiff 

5 N et for taking his Gun. The Defendant J. S. pleaded, that the er 
Aylif and made an Aſſault upon A. B. with the Gun, and that thereupon he, in order 

Another. t keep the Peace and preſerve the Life of A. B. took the Gun. The 


2 Defendant J. N. pleaded; Not guilty. Iſſues being joined upon both 


1 Dig. 176. the Jury found the Iſſue upon the firſt Plea for 7. S. But e 


guilty. In order to arreſt the Judgment, againſt, 7, N. it was inſiſted, that, 

as the firſt Ifſu: is found for 7. S. there W. not to be Judgment again 

J. N. Judgment was given againfl him: And by the Court—As J. N. 

is found guilty, the Court, rather than ſuffer bim to avail himſelf of the 

| Plea of Juſtification, found for J. S. will intend that the taking of the Gun 

by 7. V. was at another Time. But it is ſaid, that if J. S. had 2 

Gift of the Gun by the Plaintiff, and J. N. had pleaded Not guilty; and 

the Iſſue upon the Plea of 7. S. had been found for him, there could not 

have been Judgment againſt 7. N. notwithſtanding the Iſſue upon the Plez 

ol Not guilty had been found againſt him; becauſe it would then have ap- 

| ' peared to the Court, from the 5 of the Iſſue upon the Plea of FS 
that the Plaintiff had no Cauſe of Action. 3 4.8 


+ s » . 15 q 


8. In divers other Actions. 
| Bro. Verd. 44. In an Action of Account the Defendant pleaded, that he had ac 
pl. 99. counted before 7. S. and 8. N. Auditors aſſigned by the Plaintiff, Iſſue 
being joined upon the - Flea, the Jury found that the Defendant had ac- 
counted before J. S. only. This was holden to be a Verdict for the De- 
fendant : And by the Court—The ſubſtantial Part of the Iſſue, namely, 
wenn he had accounted to an Auditor aſſigned by the Plaintiff, is found 
or him. 4 dy 
I Inſt. 282. 45. In an Aſſize of Darrein Preſentment the Demandant alledged, that 
the Avoidance of the Church was by Deprivation of the laſt Incumbent. 
Iſſue being joined upon the Allegation, the Jury found, that the Avoidance 
2 05 of the Church was by the Death of the lat Incumbent. This was holder 
to be a Verdict for the Demandant : and by the Court The A yoidance o 
the Church is the ſubſtantial Part of the Iſſue, the Manner of avoiding being 
only a Circumſtance. 5 3 
Noay 93. 46. In a Writ of ſecond Deliverance the Plaintiff made Title under 
Dicker ». Deed of Feoffment to A. and B to his Uſe. The Defendant traverſe 
Mollard. that the Deed of Feoffment was to the Uſe of the Plaintiff, and Iſſue wa 
joined upon the Traverſe, The Jury found a Deed of Feoffment to 4. 5 
and C. to the Uſe of the Plaintiff. This was holden to be a Verdict for th 
P Plaintiff; And by the Court The ſubſtantial Part of the Iſſue is, wheth 
a Deed- of Feoffment was made to the Uſe of the Plaintiff, which bein 
found, it is not material whether the Number of the Feoffees was two « 
three. | 1 
1 Ventr.32. 47. Tn a Suit upon a Writ of Prohibition the Plaintiff alledged a N. 
Anon. The Defendant pleaded, that there is not ſuch a Modus as the Plaintif 
alledged. Iflue being joined upon the Plea, the Jury found a M« 
different from that alledged by the Plaintiff, and a Conſultation » 
' prayed. It was holden, that a Conſultation ng not to be awardec 
And by the Court—As the Jury have found, that there is a Modu, t 
16 ought not to be ſuffered to ſue in the Spiritual Court for Tith 
in Kind. 3 0 F 
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$3 þ Iſſue be joined upon a Traverſe in which the Words Mode ei n 2Roll. Abr. 
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9. In a criminal Proſecution. 


48. In an Indictment for Murder the Jury, provided they are ſatisfied the. 
Killing was not of Malice afore-thought, may find the Priſoner guilty of a 
Manſlaughter; for the e, is the ſubſtantial Part of the Iſſue. x 
49. It is ſaid to be uſual, to prefer two Indiments againſt a Perſon Foſt.,299. 
guilty of Homicide by Stabbing, one upon the Statute againſt Stabbing, 
and another for Murder, that in Caſe the Evidence be not ſufficient to con- 
vi the Priſoner of Murder upon the former Indictment, he may be convicted 
of Manſlaughter upon the latter. 8 
zo. But it is in other Books laid down, that the Perſon indicted upon the H. P. C. $8. 
Statute againſt Stabbing niay upon this Indictment be found guilty of Man- * 
ſaughter: For that the Killing is the ſubſtan: 1al Part of the Iſſue. TOs 
51, It was charged in an Indictment for Murder, that Mackally the Pri- 9 Rep. 6 


ſoner did feloniouſly wound Richard Fell, and that he died of the Wound, 69-Mackal 


The Jury found, that Mackally did give a Wound to Richard Fell, together ly's Caſe. - 
vith the Circumſtances which attended the giving of it, and that he died 
of the Wound; and they concluded their Verdi& in theſe Words, If 
« upon the whole Matter the Court ſhall be of Opinion that the Killing was 
„Murder, then we find Mackally guilty of Murder in the Manner it is 
charged in the Inditment.” An Exception was taken, that, as the 
Jury had not found that Mackally did feloniouſſy wound Richard Fell, the 
Court could not adjudge, that the Wounding was felonious. The Excep< 
tion was not allowed : And by the Court—The Jury may in any Caſe find 
the Fat with its Circumſtances, and ſubmit the Law ariſing thereupou to 
the Conſideration of the Court. In the preſent Caſe the Jury have more- 
over virtually found, that the Wounding was felonjous; for they ſay, that, 
if upon the whole Matter the Court ſhall be of Opinion that the Killing <vas 
Murder, then abe find Mackally guilty of Murder in the Manner it is n e 
nthe Indigdment. The Conſequence is, that as the Court have adjudged the 
Killing to be Murder, the Jury have found ZZactally guilty of Murder in 


the Manner it is charged in the Indictment ; and it is therein charged that 
the ih es; was felonious. 


52. In an Information againſt J. S. and F. N. the engroſſing of a thouſand 2Roll. Abr. 
Quarters of Corn was charged [he Defendants having both pleaded Not 707. pl. 48. 
guity, the Jury found that J. S. had engroſſed ſeyen hundred Quarters of 
(orn. The other Defendant J. N. was found Not guilty. It was holden, 


that judgment ſhould be given againſt J. S. becauſe the Information is for a 
lort, and Torts are ſeveral. N 


* 


) Df a UerviX where the CUords Modo et Forma 


are contained in the Traverſe upon which Idue 
is joined. | 


are contained, ſome Circumſtances, that would not otherwiſe be ſo, 708. pl. 33. 
Tevy theſe Words made material, and muſt be found by the Verdict. 


2. If a Feoffment by Deed be traverſed, and the Words Modo et Forma 
% V. | the 


- 
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q 
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7 
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e in the Traverſe, and . Jury find a Froffment without Deed, 9 | 
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the Verdict is bad; the Words Modo et Forma being in this Caſe eſſential 
to the Iſſue. \ ; 


2Roll. Abr. 3. In an Action of Debt the Plaintiff declared, that the Defendant was 


702. pl. 2. indebted to him in the Sum of forty Shillings for a Horſe ſold. The De- 
fendant pleaded Ni debet Modo et Forma, and Iſſue was joined upon the 
Plea. The Jury found, that the Defendant was indebted to ” Plaintiff ' 
in the Sum of forty Shillings for two Horſes ld. The Verdict was holden 
to be bad; becauſe the Contract found is different from that upon which 
Tue is joined. Rag . | 

2 Roll. Abr. 4. In an Action of Replevin the Defendant avowed the Taking ag a Dif. 
700. pl. Ol. treſs for Rent in Arrear, and made Title in himſelf to diſtrain, by Virtue 
of an abſolute Deviſe from 7. S. to him of the Place in which the Diſtreſ 

was taken. The Plaintiff replied, that J. S. did not deviſe to the Defen- 

dant Modo et Firma as he has alledged, and Iſſur was joined upon the Re- 
plication. The Jury found a Deviſe from J. S. to the Defendant upon a 

Condition precedent ; and they allo found, that the Condition was per- 

formed at the Time the Deviſe was pleaded. The Verdi& was holden to 

be for the Plaintiff: And by the Court-—As the Deviſe to the Defendant is 

: conditional and not abſolute, it is not ſuch a Deviſe as he has alledged, _ 

x Jon. 224. 5. A Deviſe by J. S. of certain P'remiſſes to 7. V. in Fee having been 
Rex ©. - pleaded, the Plaintiff replied that J. S. did not deviſe Modo et Forma as 
Nudigate. the Defendant has alledged. 'ITne being joined upon the Replication, the 
Jury found, that F. S. deviſed the Premiſſes to A. for a Term of Years, 
with Remainder to J. N. in Fee, and that the-l'erm was ſubſiſting. It was 

holden, that, as the Deviſe found is ſubſtantially different from that on which 

the Iſſue is joined, the one being a Deviſe of an Eftate in Poſſeſſion, the 

other a Deviſe of an Eſtate in Remainder, it is not ſuch a Deviſe as the De- 

fendant has alledged. | 

6. Upon conſidering the Caſes already cited it will appear, that the Cir- 
cumſtances traverſed by Traverſcs in which the Words Moda et Forma were 
contained were holden to be material, becauſe they were eſſential to the 
Iſſues: From wheace it may be fairly inferred, that the Verdict was not in 
any one of the Caſes holden to be bad, merely becauſe the Words Modo et 
Forma were contained in the 'Traverſe upon which it was joined; but becaule 
the Jury had not found a Circumſtance, which was eſſential to the Iſſue. 

7. It will appear from ſome other Caſes which ſhall be mentioned, that, 
although the Words Modo et Forma are contained in the Traverſe upon 
which Iſſue is joined, the Materiality of what is traverſed does very ſeldom 
depend upon theſe Words. | : | 


T inſt. 281, 8. It is in one Book laid down generally, that, although the Wordt 


Modo et Forma gare contained in the Traverſe upon which Iſſue is joined, it 
is not neceſſary, that the Verdict ſhould find every Circumſtance which 13 
traverſed, for that, if all the material Circumitances cf the Iſſue are found, it 

| is not neceſſary that any immaterial Circumſtance ſhould be found. f 
Ibid, 9. If a Man bring a Writ of Entry in Ca proviſo upon the Alienation 
of Tenant in Dower to his Diſheriſon, and alledge an Alienation in Fer; 
and the Tenant plead, that ſhe did not alienate Modo et Forma, and Ille 
be joined upon the Plea, and it be found by the Jury, that the Tenant cis 
alienate in Tail or for Liſe, the Demandant hall recover, notwithſtanding 
the Alienation was not ſuch an Alienation as is alledged ; becauſe, as the 
ſubſtantial Part of the Iſſue, namely, whether the Tenant did alienate !9 
the Diſheriſon of the Demandant, is found, the Manner of alienating is not 


* 


material. | | ; 
x Inſt, 282. 10. In an Action of Treſpaſs the Plaintiff declared for the Taking of 9" 
= Goods upon a Day certain, and at a Place certain. 'The Defendant plead- 
ed Not guilty Modo et Forma as the Plaintiff has alledged, and Iſſue was 
Joined upon the Plea. The Jury found the Defendant guilty upon another 


Day, and at another, Place, The Verdi& was bolden to be good; hoes 
2 * 


\ 
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Eke ſubſtantial Part of the Iſſue, namely, whether the Goods were taken, is 


found, and neither the Day when, nor the Place where, they were taken is 
mater. | 


399 


11, In an Action of Treſpaſs Duar: Clauſum fregit the Defendant juſti- Moor 864. 
ged under a Right of Common in the Locus in 29, from the Day of Pen- Thorow- | 


tecoſt in every Year to a Day certain in the ſame Year. The Plaintiff tra- © Jobnſ 
verſed, that the Defendant had a Right of Common Modo et Forma as he , Koll. a 
had alledged, and Iſſue was joined upon the Traverſe. The Jury found, 708. pl. 55. 
that the Defendant had a Right of Cummon upon the Day of Pentecolt in 8. C. 
every, Year, and from the Day next thereunto, until the Day certain in the 

ſame Year mentioned in his Plea. This was holden to be a Verdict for 

the Defendant ; becauſe the ſubſtantial Part of the Iſſue, namely, whether 

he had a Right of Common at the Time the Treſpaſs is charged, is found; 

and it is not neceſſary, that the Title of the Defendant to the Right of 

Common ſhould in ſuch Caſe be found preciſely as it is ſet out. But it 

was in this Caſe agreed, that if a Man bring an Aſſize of Right of Com- 

mon, it is neceſſary to ſet out a Title thereto, and that this muſt be found 

preciſely as it is ſet out; for that the Demandant is not in ſuch Caſe intitled 

to recover, unleſs it be found by the Jury, that he has the very Title to the 

Right of Common which is ſet out. 


12. In an Action of Treſpaſs, the Plaintiff declared for breaking his Yelv. 148. 


Houſe and taking his Goods. The Defendant pleaded, .that the Houſe is W 
holden of him, as of his Manor of A. by Homage, Fealty, Eſcuage, Suit“ W 
of Court, and the yearly Rent of one Pound of Cammin Seed, and that he 

entered the Houſe and diſtrained the Goods for three Years Rent in Arrear. 

The Plaintiff replied, that the Houſe is holden of J. S. as of his Manor 

of B. abſque hoc that it is holden of the Defendant Modo et Forma as he 

has alledged. Iſſue being joined upon the Replication the Jury found, 

that the Houſe is holden of the Defendant, as of his Manor of A. by 
Homage, Fealty, and the-yearly Rent of one Pound of Cummin Seed, and 

not otherwiſe. , This was holden to be a Verdict for the Defendant : And 

by the Court—Notwithſtanding the Verdict docs not find the Hold- 

ing to be preciſely as the Defendant has alledged, it finds the ſubſtantial 

Part of the Iſſue, that the Houſe is holden of the Defendant ; which, 

although it would not have been ſufficient Finding in an Action of Reple- 

vin, is ſo in the preſent Action, wherein the Defendant is charged as a 
Wrong-doer. X n 

13. The Declaration in an Action upon the Caſe charged the ſpeaking Dyer 75. 
of, the following Words: There is a great Net of Thieves at Pirton, and —_— Pally 
Sir John Brugis is the Maintainer of them, and he is a firong Thief himſelf, © er 
The Defendant traverſed the ſpeaking of the Words Mado et Forma as the BE 
Plaintiff has alledged. Iſſue being joined upon the Traverſe, the Jury 
found, that the Defendant ſpoke all the Words charged except the Word 
frog, and affeſſed Damages for the Plaintiff. Upon a Motion in Arreſt of 
Judgment it was inſiſted, that, as all the Words charged are not ſound to 
have been ſpoken by the Defendant, the Phintiff ought not to have Judg- 
ment: But Judgment was, after Deliberation, given for the Plaintiff. 

14. In an Action upon the Caſe, the Vlaintiff charged the ſpeaking of Cro.Ja.407. 
the following Words: / Sir John Sidenham might have his Way he would Sidenbam 
hill the King. The Defendant traverſed the ſpeaking of the Words Modo = e- 

« Forma as the Plaintiff has alledged. Iſſue being joined upon the I'raverſe, 186 
the Jury found, that the Defendant ſpoke the following Words, I think 1TermRep. 
n my Conſcience if Sir John Sidenham might have his Way he would kill 320. 
the King. Haughton, J. was of Opinion, that, as the Jury have found other + 
Words as well as thoſe charged, the Verdict is for the Defendant: But 
Montague, Ch. J. Croke, J. and Dodderidge, J. were of Opinion, that, as the 
Words charged are all found, _ the other Words found do not ** 
2 
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1! the Senſe or take off the Force of the Words charged, the Verdict is fol 
| the Plaintiff; and Judgment was given for him. A Writ of Ertor being 
brought in the Exchequer Chamber, Hobart, Ch. J. of the Common Pleas, 
Wynch and Denham were of Opinion, that, as the Manner and Form 
+ ſpeaking the Words is traverſed, and they are not found to have been ſpoken 
preciſely as they are charged, the Verdict is for the Defendant : But Tansfeld, 
Ch. Bar. Warburton, Bromley, and Hutton being of a different Opinion, the 
Judgment of the Court of King's Bench was bed 
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4 Of a Cerdift which does not find the Matter 
| N in Jtue with Certainty. * 


Mar. 97. 1. IN an Action of Ejectment for a Meſſuage, the Jury found the De- 
1 _ | fendant guilty as to ſo much of the Meſſuage as ſtands upon a certain 
= ewe. Bank. The Verdict was holden to be bad, becauſe it is Uncertain ; And 
by the Court—Although a Verdict which finds the Defendant guilty as to 
Part of what is demanded. in Ejeament may be good, it can only be fo 
where the Defendant is found guilty as to a certain Part; becauſe, if the 
| Verdict do not find ſomething in Certainty, the Court cannot give Judgment 
| for the Maxim is Oportet quod res certa deducatur in Judicium. 
| 2 Roll. Abr. 2. In an Action of Dower the Tenant pleaded, that the Huſband of the 
| 694-U.pl.2, Demandant was never ſeized of the Premiſſes of which ſhe demanded Dower, 
| Iſſue being joined upon the Plea, the Jury found, that the Huſband was 
| ſeized of the, Premiſſes, except ſo much thereof as belonged to J. S. The 
I Verdict was holden to be bad ;, becauſe, as it does not appear what Part of 
W the Premiſſes did belong to 7. S. the Court cannot tell of how much to 
| | giy: Judgment. | | LE 
Cro. Car, 3. In an Aſſize the Demand was of an Arrear of a Rent-charge of 
| 521. twenty Pounds deviſed to the Demandant. The Jury found, that the 
| ee V+ Rent-charge was in Arrear for the Perm of thirty Vears; but they did not 
| find when the Deviſor died. he Verdict was upon a Writ of Error holden 
| to be bad ; becauſe, as the Time of the Deviſor's Death is not found, it does 
1 not appear at what Time the thirty Years ended, for which the Rent - charge 
w_— is found to be in Arrear. 2 
C.ro. Ia. 653. 4. In an Action of Debt the Plaintiff declared for divers Sums of Mo- 
Tireſwell v. ney, amounting in the whole to forty Pounds. Iſſue being joined upon the 
er e Plea of Nil debet, the Jury found, that the Defendant was indebted to the 
3 Plaintiff in the Sum of thirty Pounds, but that the Reſidue of the forty 
Pounds was not due to the Plaintiff. Judgment being given for tbe 
Plaintiff, it was upon a Writ of Error holden, that, as the Verdict docs 
not find in which of the particular Sums the Defendant was indebted to 
the Plaintiff, he ought not to have had Judgment; becauſe, as it is uncertain 
ip for which of the Sums the judgment was given, the Defendant can 
never know how to plead the Judgment in Bar, in Caſe another Action 
| ſhould be brought for any of the Sums ; and the Judgment was te- 
verſed. | ul? 
5. It appears from the Caſes already cited, that the Verdicts therein 
were holden to be bad; becauſe they were uncertain as to» ſomething which 
Vas material to the Gift of the Action; and it may be inferred fron the 


following Caſes, that if the Thing, az to which a Verdict is uncertain, b 


f 


VC 
not eſſential to the Iſſue, the Verdict is notwithſtanding ſuch Uncertainty 


ood. Gs — 
l 6. In an Action of Treſpaſs Quare Clauſum fregit the Declaration charg- Noy 123. 
ed, that the Treſpaſs was committed in a certain Acre of Land, of which e 
the Abuttals were ſet forth. Iſſue being joined upon the Plea of Not 33 
guilty, the Jury found the Defendant guilty of a Treſpaſs in one Half of 3 
the Acre, and aſſeſſed Damages for the Plaintiff: But they did not find in 
which Half the Treſpaſs was committed. The Verdi& was holden to be 
certain enough : And by the Court—As Damages are to be recovered in 
this Action and not the Land itſelf, the Plaintiff may recover Damages for 
a Treſpaſs in one Half of the Acre, aud it is not material in which Half it 
was committed. 5 ; | | 
5 In an Action of Debt upon the 1 Ju. 1. c. 22. for felling Oaks at a 1 Keb. 835. 
Time prohibited, Not guilty was pleaded, and Iſſue was joined upon the A 
Plea, The Jury found, that the Defendant had felled ten. Oaks, and that lünen. 
the Value of each was ſix Shillings and eight Pence. Upon a Motion in 
Arreſt of Judgment it was infiſted, that the, Verdict is bad; becauſe the 
Jury have not added the Sums together and found a preciſe Sum. The 
Verdict was holden to be good: And by the Court—lf the Defendant 
had pleaded Nil Jebet the Verdict would have been bad, for want of having 
found a preciſe Sum to be due : But it is not neceſſary, that a preciſe Sum' 
ſhould be found to be due, where the Plea in an Action of Debt is Not 
ilty. | 
"8 An Inditment was found againſt a Perſon, for exerciſing a Trade 12 Med, 
unlawfully for the Space of three Months, to wit, from a Day certain to 561. 
a Day certain. Iſſue being joined upon the Plea of Not guilty, the De- Auen. 
ſendant was found Guilty as to one Month without ſaying which, and Not 
guilty as to the two other Months, Upon a Motion' in Arreſt of Judg- 
ment it was inſiſted, that, as it does not appear for which of the three 
Months the Defendant is found guilty, he cannot plead a Conviction upon 
this Indictment in Bar of a ſecond for the ſame Offence. The Verdict was 
holden to be certain enough: And by the Court—If a ſecond Indictment 
ſhould be found againſt the Defendant, he may plead a Conviction upon 


the firſt Indictment for one Month, and traverſe his having been guilty any 
other Month. 


= 


0 Of a Uerditt which does not {ind the Matter in 
6 Idue -erpreſsly, 


1 B 
2 


J. HE Matter in Iſſue was, whether 4 S. had reſigned a certain Be- Noy 147. a 
nefice to a certain Biſhop. The Jury found an Inſlrument under Smith v. 
the Seal of the Biſhop,- upon which there was an Indorſement, that J. S. Foaves. 
had reigned the Benefice to the Biſhop, and that he had accepted the Re- 
higoation, The Verdict was holden to be bad; becauſe it · does not find ex- 
preſsly that 5 S. had reſigned the Benefice. 
2. An Eſtate having been granted by Copy of Court Roll to three Per- aRoll. Abr. 
for their Lives, the Matter in Iſſue was, whether a Heriot was by the 693.8. plz. 
uſtom of tha Manor due upon the Death of one of the three Perſons. 
Jury found, that the Cuſtom of the Manor did not warrant the 
panting of an Eſtate for three Lives. The Verdict was holden to be 
; becauſe it does only find argumentatively, that a Heriot ought not 
| to 
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V E R D 1 c T. | 
do be paid; whereas it is the Duty of the Jury to find the Matter in Iſſue 
2Roll. Abr. ray. | of 3 74 I REBELS | | 
„ If the Matter in Iſſue be, whether an Eſtate may by the Cuſtom of a 
n Manor be granted by Copy of Court Roll for two Lives, and the Jury find 
that an Eſtate may by the Cuſtom of the Manor be granted. for thre 
Lives, the Verdict is bad; becauſe it is only argumentative to ſay, that, 
in as much as a greater Eſtate may by the Cuſtom of the Manor be granted, 
a lefſer one may. 


313 


| 2 Roll. Abr. 4. In an Action of Aſungſit the Plaintiff diclared. that the Defendant 


695. Pl. 6. in Conſideration of four Pence promiſed to give the Plaintiff forty Pounds. 
| Iſſue being joined upon the Plea of Non Aſumpſit, the Jury found a ſpecial 
Verdict in theſe Words, „If the Law will, that the Jury ſhall give Da- 
mages to the Amount of forty Pounds, then they aſſeſs Damages to 
„ that Amount: But if the Law will, that the Jury may give Damages as 
& they pleaſe, then they afſeſs Damages to the Amount of three Pounds 
& and no more.” The Verdict was holden to be bad; becauſe the Jury 
have not aſſeſſed any Damages expreſdly. | Pp | 
Oro. Cer. F. If the Matter in Iſſue be, whether a Thing is fraudulent, the Court 
will never conclude that it is fo, however ſtrong the Circumſtances of 
Prat. Fraud found by the Jury are. | 


: 


2Mod. 244, 6. In an Action of Trover the Court will never intend, that the De- 

5 EM fendant is guilty of a Converſion, unleſs it be expreſsly found that he is, 

= . however ſtrongly the Circumſtances found by the Jury do tend to ſhew 
that he 1s guilty. | 

12 Mod. _ 75. The Court will never intend, from any Evidence or Circumſtances 

628. found by the Jury, that the Defendant in an Indictment is guilty of the 

Kex v. Offence therein charged, unleſs the Jury do expreſsly find him guilty. 


Plummer. 
1 Com Dig. 525 1 Burr. 467, 484. 2 Burr. 827. 1 Bl. Rep. 441. 2 Bl. Rep. 996. 3 Wilf. 47. Cowp. 
124, 705. Doug 716. | 


(8) Of a Uerdift which finds a Matter in a Forei 
33„**ꝗ &ountp. f 


Bro. At- 1. IF the Venue in an Action for a trenfitory Treſpaſs be laid in the 


taint. | County of A. a Jury of the County of A. may find a Verdict in the 


pl. 104. Action; notwithſtanding it appear in Evidence, that the Treſpaſs was com- 
mitted in the County of B. ' But it is added, that they are not bound to find 
| a Verdict. | 

6 Rep. 47. 2. The latter Part of the DoArine of this Book is in another Book ex- 
Dowdale's preſsly denied to be Law; and it is in the latter laid down, that, although 
Cale, a Venue mutt in every Action be laid in ſome Place, the Place is not mate- 
I rial in an Action for a tranſtory Treſpaſs ; and that the Jury of the County 
Where the Venue in an Action for fuch Treſpaſs is laid are bound, under 
the Penalty of an Attaint, to find the Defendant guilty, although it appear 
in Evidence, that the Treſpaſs was committed in auother County. 4 
3. In an Action of Debt againſt an Executor he pleaded Plene Admm:- 
firavit. The Plaintiff replied, that the Executor had Aﬀets at Exeter in 
the County of Deven. Iſſue being joined upon the Replication, the Jury 
found, that the Defendant had Aſſcts in Irelund. This was holden to be 3 
Verdict for the Plaintiff: And by the Court—It is uſual for Merchants to 
have great Part of their Goods in foreign Parts, and God forbid, that ſuch 
Goods ſhould not be liable to their Debts in England. 5 

| 4 


— 
- 


F 
J. It is in the general true, that the Jury ought to fiud every logal Mat- Bro. Verd. 


ter in its proper County. | ae] Abr. 
| TR ; 688. M pl 1. 
| 5. But if an Action be brought for a local Matter in the County of A. 6 Rep. 47. 


and the Defendant, by pleading a Releaſe in the County of B. make it ne- Dowdale's 
| ceſſary to try the Iſſue concerning the Validity of the Releaſe in the County _ 
| of B. the Jury of the County of B. may aſſeſs Damages for the local Mat- e. u 


L 103. 
obliquum * non conceduntur per diredtum. * Trial, 
| pl. 118. 2 Roll. Abr. 687. pl. 1. 
5 6. If in an Action brought in the County of A. the general Iſſue he 
$ pleaded, the Jury of the County of AH. may find a local Matter in any 
s other County, provided the Matter be incidental to the Iſſue joined in the 
y County of A. 8 a 
| 7. In an Action of Debt upon the Statute againſt bargaining for pre- 2 Roll. Abr. 
t tended Titles, the Bargain was alledged to have been made in the County 688. Pike v. 
1 of Norfolk ; but the Land bargained for was in the County of Suffoll. Haſſen 

The Defendant pleaded N7 debet, and Iſſue was joined upon the Plea. It 3 Leon. 233. 
4 was holden, that the Jury of the County of Norfolt, who tried the Iſſue, 
1 might ol the Value of the Land ; becauſe the Value thereof is incidental 
; to the iſſue. | | 
2 8. If in an Action of Debt brought in the County of A. againſt an Heir 6 Rep. 4. 
_ he plead Riens per Deſcent, and Iſſue be joined upon the Plea, the Jury Dowdale's 
R may find Aſſets per Deſcent in any County; becauſe the Heir is anſwerable Caſe. 

for all Afets per Deſcent. | | 1 

9. In Action of Detinue for a Releaſe made in the County of A. the Bro. Da- 

p. Plaintiff alledged, that by Reaſon vf the Detention of the Releaſe he loſt mage, pl. 3). 


Lands in the County of B. The Defendant pleaded Non Detinet, and Iſſue Jenk. 20. 
was joined upon the Plea. It was holden, that the Jury of the County P* 3% 
of A. who tried the Iſſue, might aſſeſs Damages to the Value of the Land: 

4 And by the Court—As the Loſs of the Land is laid in Aggravation of Da- 
mages, it is incidental to the Iſſue. 


io. There ſeems to be good Reaſon, that the Jury, who try an Iſſue, 2Roll. Abr. 
gn ſhould in every Caſe aſſeſs Damages for a Matter in a foreign County, which, 688. L. pl. 3. 


is laid in Aggravation of Damages, notwithſtanding the Matter be local; 
otherwiſe a Writ mult go to a Jury of the foreign County to inquire of the 
Damages in that County, which would not be ſo proper; becauſe a Jury 


the are not liable to an Attaint, for a falſe Verdict upon a Writ to inquire of 
the Damages. | | | 

-0m- 111, If an Action be brought in an inferior Court, the Jury, by whom an 
find Iſue in the Action is tried, may find any Matter incidental to the Iſſue; 


athough it ariſe out of the Juriſdiction of the Court. 


er. 12. An Action of Debt being brought in an inferior Court againſt 7. 1 Cro.Ja.503. 
ough a Heir to J. V. The Defendant pleaded Riens per Deſcent, and Iſſue was Bourn 8. 

nate: joined upon the Plea. The Jury found Aſſets out of the Juriſdiction of Carrington. 
unt / the Court, and the Plaintiff had Judgment. A Writ of Error being brought Cowp. 18, 


under it was aſſigned for Error, that the Jury had no Power to find Aﬀets out of 33 
the Juriſdiction of the inferior Court. The Judgment was aſſirmed: And 
by the Court — As the Matter found out of the Juriſdiction of the inferior 
Court is incidental to the Iſſue, the Verdict is good. | 


the Plaintiff alledged, that by Reaſon of the ſpeaking of the Words he 370. 
Cuſtomers at a Place out of the Juriſdiction of the Court. The De- „ 
fendant having pleaded Not guilty, the Jury found a Verdic for the Plain- Level. 
tif, and aſſeſſed Damages to the Amount of a hundred Marks ; and "Judg- 
went was given for the Plaintiff, A Writ of Error being brought, bY _ 
igne 


xz 


; ö pl. 5 3. 
ter in the County of A. It being a Maxim of Law, that mulla conceduntur per ee Prsz3 


Rep. 151. 


13. In an Action upon the Caſe for Words, brought in an inferior Court, Cro, Car. 
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Kaſſigned for Error, that the Jury have aſſeſſed Damages for a Matter ari 
bdut of the Juriſdiction of the Court, which it was ſaid they had no Power to 
| do. The Judgment was affirmed : And by the Court—The Jury, by whom 
an Iſſue is tried in an inferior Court, cannot find an original Matter, unleſy 
ttuthe ſame aroſe within the Juriſdiction of the Court: But the Verdict is in ; 
the preſent Caſe good; becauſe the Matter alledged out of the Juriſdiction 
ol the Court, which is laid in Aggravation of Damages, is not an original 
Matter, but incidental to the Iffue. 1 | 
6 Rep. 47- 14 It is a Rule of Law, that a Jury cannot find a Perſon indicted for 
Dowdale's an Offerice guilty, in any other County than that wherein the Offence was 
ra committed; it being a Maxim of Law, that Ui quis delinquit ibi pumetur. 


l + 


H.P.C.69.' 15. But if J. S. who has ſtolen Goods in the County of A. carry them 
1Hawk. 89. into the County of B. he may be found guilty of Larceny in the Coun 
of B. for, as the legal Poſſeſſion as well as the Property of the Goods ſtolen 
does, notwithſtanding the felonious taking, continue in the Perſon from whom 
they were taken, every Moment's Continuance of the illegal Poſſeſſion 
obtained by the Thief is as much a felonious taking, as the firſt taking 
was; and conſequently he does, by continuing the illegal Poſſeſſion 
of the Goods in the County of B. become guilty of Larceny in that 
County. 6 "7x4 | | e | 
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Cr) Df a Uerdiit which is contrary to a Matter 


. of Becord, 
Pro. Verd. 1. JV VERY Verdict, ſo far as it is contrary to a Matter of Wa is 
pl. 96. bad; becauſe more Credit is due to the Record. than to the 
% = nos - | 
* Ibid. 2. If the jury find any Thing contrary to what one of the Parties to 


the Action has confeſſed, the Verdict is as to ſo much bad; becauſe it is a 
3 Finding contrary to a Matter of Record. . 
Palm. 2 3 To a Writ of Scire Facias brought againſt J. S. as Heir to his Fa- 
Crawley's ther, upon a Recognizance entered into by his Father, he pleaded Rien 
Caſe, per Deſcent. Iſſue being joined upon the Plea, the Jury found, that 7. . 
| * had Land by Deſcent as Heir to his Father; and the Plaintiff had Execu- 
: 3 Wer tion of the Land. An Action of Ejectment being afterwards brought by 
J. S. in order to recover the Poſſeſſion of the ſame Land, the Jury found, 
| that the Land did not deſcend to J. S. as Heir to his Father; but that it 
came to him as Donee in Tail upon the Death of his Father. The Verdict 
was holden to be bad; becauſe it is contrary to the Verdict in the Action 
upon the Writ of Scire Facias ; it being thereby found, that che Land did 
dleſcend to J. S. as Heir to his Father. | : 
-  7Roll Rep. 4. It is in one Book laid down generally, that if a Verdict have been 
443: Ctaw- found JF a Tenant in Tail, no one of the Iſſue in Tail can falſify the 
e Verdict. | = 


Morton. 


1 Reym. g. But in another Book it is ſaid, that, although no one of the Iſſue i 
x 650. Tre- Tail can falſiſy a Verdict, which has been found againſt a Tenant in Tail 
ban e. directly, he may do it obliquely ; as by ſhewing, that the Tenant in Tail 
encence. did not give a material Thing in Evidence, which it is in bis Power 
a to give. e : | 2 6.1 
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6. If a Venire Facias d: Novo have been awarded, the firſt Verdict, not- Cro.Ja.627. 


-ftanding it be continued upon the Record, is a Nullity ; and conſe· Langley v. 
realy the ſecond Verdi& is not bad, although it be contrary to the firſt, **": 
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of a Uerditt which is contrary to a Matter 
_ dk Elloppe, EI 


x 


JT 1 more proper to plead a Matter of Eſtoppel, than to give it in 1 Inſt. 237. 
Evidence ; becauſe, when the Matter of Eſtoppel is pleaded, the x 
udgment of the Court may be had thereupon without going to Trial, 


* 


2. But a Matter of Eſtoppel may be given in Evidence; and if ſuch 17ſt. 237, 


* 


ng Matter be given in Evidence, and the Jury find contrary thereto, the Ver- Dyer 171, 
on dict is bad. 8 Any = + 


ty 140. x 1 5 206. Cowp. 601. 1 Term Rep. 86, 701. 2 Term Rep. 171. 


3. If J. S. after having by Indenture demiſed certain Premiſſes for a Cro. Car. 
Term of Years, do during the Term bring an Action of Ejectment for the 110. 


ER; Recovery of the Poſſeſſion of the Premiſſes, and the Indenture be given in aig 
Eridence, and the Jury find contrary thereto, the Verdict is bad; becauſe , Rep. 4. B. 
it is contrary to a Matter of Eftoppel: For the Jury ought in ſuch Caſe | 

. either to find for the Defendant, or to find the Matter ſpecially. 

r | 
, 

5 is . ; ; * . 

the () Of a Uerdiit which is contrary to ſomething 

55 that is confeſſed, oz not denied, in the Pleadings. 

1s | S 

: JF the Jury find one Thing contrary to ſome other Thing, that is con- x | 

id ſeſſed, or not denied, in the Pleadings, the Verdict is as - ſo much bad 115 2 | 

hip. becauſe the Jury had nothing to do with that which is confeſſed, or nat Cro. Ell. 

1 8 denied, in the Pleadings. 1 283. | 

2 Roll. Abr. 

t by 691. R. pl. 1. 1 Stra. 595. 


2. The Tenant in an Adion of Dower pleaded, that che Huſband of 2 Roll Abr. 
the Demandant did not die ſeiſed of the Eſtate of which ſhe demanded 691. . Il. 2. 
Aion Dower, and Iſſue was joined upon the Plea, The Jury found, that the | 

Huſband died ſeized ; but they likewiſe found, that the Eſtate was not 
lable to Dower. The latter Part of the Verdict was holden to be bad; 
becauſe the Plea, which does not deny the Liability of the Eſtate to Dower, 
Gs virtually confeſs it. * . e . 
3. If the Defendant in an Action of Waſte, wherein the Waſte is charged 2 Roll. Rep. 
"a Place called A. plead, that there is no ſuch Place as A. and Iſſue be 691. RK. pl-3- 
pmed upon the Plea, and. it be found againſt him, the Jury have no Power 
% enquire whether the Waſte were committed; becauſe the Commiſſion 


tie Waſte is not denied in the Plea. | 


4+ An Action of Debt being brought upon a Bond, with Condition to , Ro | 
, Abr. 
Form an Award to be —— by FJ. S. the Defendant pleaded, that $56. 10. 


9 


* 


ſ 


E55 4 

5 JVJVVVVVVVVVC MEE: 
F.. did not make the Award alledged by the Plaintiff. The Plaintif re. 
"plied that J. S. did make the Award; and Iſſue was joined upon the Re. 
plication. The Jury found, that J. S. did make the Award ; but they found 
likewiſe a Matter in Avoidance thereof. The latter Part of the Verdid 
was holden to be bad: And by the Court—The Award, as the Iſſue is 
only whether J. S. did make it, ſhall be taken to be good, unleſs it appear 
upon the Face thereof to be bad; and, as the Defendant could not have 
rejoined any Matter in Avoidance of the Award, becauſe this would have 

been a Departure, the Jury had no Power to find ſuch Matter. 
enk. 102. 5. In an Action of Debt againſt an Heir, upon the Bond of his Father, 
Molincuz's the Defendant pleaded, that he had nothing by Deſcent except twenty 
Caſe, Acres of Land in A. The Plaintiff replied, that beſides the twenty Acre, 
in A. he had forty Acres of Land by Deſcent in B. The Defendant re- 
JIoined, that he had not forty Acres of Land by Deſcent in B. and the Iſſue 
joined upon the Rejoinder was found for him. It was holden, that the 
Plaintiff ſhould have Judgment, notwithſtanding the Verdict for the De. 
ſendant: And by the Court—As the Defendant has confeſſed- the having 
of twenty Acres of Land by Deſcent, the Plaintiff bas a Right to Judg- 

| ment as to theſe. * | 5 
2 Mod. 5. 6. In an Action of Replevin the Defendant alledged, that the Plaintif 
Wilcox v. held of him by the yearly Rent of twelve Shillings, and a Heriot upon 
Skipwith. every Alienation; and he avowed. the Taking for a Heriot. The Plain- 
_—_* _  . tiff traverſed, that a Heriot was due upon every Alienation, and Ifſue was 
joined upon the Traverſe. The Jury found, that the Holding was by the 
© yearly Rent of three Shillings, and a Heriot upon every Alienation. © Upon 
a Motion in Arreſt of Judgment it was inſiſted, that the Defendant ought 
not to have judgment; . becauſe the Tenure found is different from t 

alledged. Judgment was given for the Defendant: And by the Court—lt 
is alledged in the Pleadings, that the Plaintiff held of the Defendant by 
the yearly Rent of twelve Shillings, and Heriot upon every Alienation; and 
it is a Rule of Law, that whatever is well alledged in the Pleadings, and 
not denied, ſhall be taken to be as alledged, notwithſtanding the Jury find 

cantrary thereto... ; | A 


1 


a Uerdi 


1 Abr. 1. T HE want of having ſet out the Writ, which would be bad upon 
— 4 28 a Demurrer, is 5 by a Verdict; for the Court will, in ſupport 
of the Verdict, intend it to have been proved at the Trial, that there 
| was a Writ. „ . . : 
Ibid. 2. But if a Writ, which appears upon the Face thereof to be bad, is { 
out, the Badneſs of the Writ is not cured by a Verdict; for it can never be 
intended, that ſuch Writ was proved to be good. | 


x) What Omiſſion in the Pleadings is cured by 


Carth. 329. 3. If it be not alledged in the Declaration in an Action of Treſpaſs, * 


Blackall o. the Treſpaſs charged was committed upon a Day certain, the 


Kale. . 
a. is bad upon Demurrer. 


8. C. Mod. 
287. 8. C. 
, 


— 


r Wb 


; +; N f | q a 
Re. not material in an Action of Treſpaſs, the Court will in Support of v. 
ound te bed intend, that the Treſpaſs was proved to have been committed gg . Salk. 
dict on a Day antecedent to the Commencement of the Action. | 125 
ue is 1 7 „ ot 8. C. 


; | 

3. If'a defeive Title be ſet out in the Pleadings, the Defe& is cured Plowd.204. 
by Verdict; for the Court will in Support of the Verdict intend, that it Salk. 365. 
ms ſupplied by Evidence: But if a bad Title be ſet out in the Pleadings, a 
the Badneſs is not cured by a Verdict; for the Court will never intend, 


venty that a Title, which is apparently bad, was proved to be 

A creg 6. In an Action of A ſumpſet upon a Bill of Exchange there was a' Ver- Carth. 130. 
t re. 4& for the Plaintiff, and Judgment was given for him. A Writ of Error Brunetti v. 
Iſſue being brought, it was aſſigned for Error, 3 it is not alledged in the De- Lewin. 

at the chration, that the Plaintiff did pay the Money due upon the Bill to the 

De. ki Iodorſee; and that, as this is not alledged, the Plaintiff ought not to 

aving WW recorer ; becauſe the Defendant, unleſs the Money were paid to the laſt 

Judg- Indorſee, is liable to an Action for it. The Judgment was affirmed: And 


by the Court—After a Verdict it ſhall be intended, that the Money was 
wied to have been paid to the laſt Indorſee. It is alledged, that the 


upon WW Money was paid upon Account of the Defendant, which it cannot have 

Plain- been, unleſs it was paid to the laſt Indorſee. | | 

e Was 7. In an Action of Covenant the Breach 7 was, that the Defendant Hutt. 54. 

y the 4d not offer to grant an Advowſon to the Plaintiff, before he granted it Lightfoot s.. 
Upon to J. S. The Defendant pleaded, that he did not grant the Advowſon to Brightman. 
ougit J &. and Iſſue was joined upon the Plea; A Verdict being found for the . 
1t 


Phintiff, it was in Arreſt of Judgment inſiſted, that it is not alledged, that 
the Defendant granted the Advowſon to J. S. by Deed, and conſequently, 
u 10 Grant of an Advowſon except it be by Deed is good, there is not a 
Freach of Covenant aſſigned. Judgment was given for the Plaintiff : And 
by the Court—lt ſhall, in Support of the Verdict, be intended, that a Grant 

b J. S. by Decd was proved. | 51M 

8. In another Book, wherein this Caſe is cited, it is ſaid, that, as no joMod. zor. 
Cant of an Advowſon except it be by Deed is good, it is to be preſumed, Muſton v. 
un the Jury would not have found a Verdict for the Plaintiff, unleſs a Yateman. 
brnt to J. S. by Deed had been proved. 3745 
9. The Omiſſion of alledging a Matter in the Pleadings, which is 
tial to the Action, is never cured. by a Verdict; becauſe every ſuch 
* it being traverſable, muſt be alledged, that it may be put in 


10. If the Declaration in an Action of Treſpaſa, brought by a Maſter 1 Bulſtr. 163. 
Ir the beating of his Servant, do not charge, that by Reaſon of the beating Anon. 
th Plaintiff loſt the Service of his Servant, the Omiſſion is not cured by a 
Il; the Loſs of Service being the Giſt of the Action. I 

u. The Declaration in an Action of "Treſpaſs, brought for keeping a Salk. 663. 


I upon aceuſtomed to run at Perſons, did not charge, that the Defendant Buxendinv, 
ſupport ben the Bull w accuſtomed to run at Perſons. It was holden, that the 


ke 
Onion is not cured by a Verdi; becauſe it is an Omiſſion of that nds 
mech is the Giſt of the Action. As it, was not moreover neceſſary for the 

iff to prove, that the Defendatit knew the Bull was accuſtomed to 
a 1 it not being alledged, the Court cannot intend, that this 

proved, | | 


- 


(Y) What 


But the Omiſſion of ſuch Allegation is cured by a Verdict; for, as the Carth. 489. 


\ 


F 


$ — 


) What Wiltake, o: Omiſlion, in the Co 
4 the Idue delivered is cured by a Uerditt” 


1 
1 Barn. 335. 1. IN the firſt Count, in the Copy of the Iſſue delivered in an Adlion , 
Johns v. Aſſumpſit, inſtead of its being alledged, that the Defendant was in. 
Smith. debted to the Plaintiff, it was alledged, that the Plaintiff was indebted to 
the Plaintiff. The other Counts were right, and the Miſtake in the ft 
Count was correRed in the Record of Nif Prius: But it was done without 
Leave of the Court. A Motion being made to ſet aſide the Verdid d 
tained by the Plaintiff, on Account of the Variance betwixt the Copy of 
the Iſſue delivered and the Record of Ni Prius, it was holden, that, as the 
Variance is not in a Thing material to the Iſſue, the Verdict is good, 
MS. : 2. Upon a Rule to ſhew Cauſe, why the Verdict obtained by the Plaintiff 
Mather v. ſhould not be ſet afide, it appeared, that; in the Recital of the Writ in the 


Brinker. Copy of the Ifſue delivered, the Defendant, whoſe Name was Jobn, wa 


8 TO called Fames ; that in other Parts of the Copy of the Iſſue delivered he w. 
Wo . called John; and that no Defence was made at the Trial. The Rule we 
diſcharged : And by the Conrt—The Variance in this Caſe is ſo immateri 
„that no Advantage can be taken thereof after a Verdict. 
1 Barn. 58. _ 3. Theſe Words, Et prediffus Querens ſimiliter, were inſerted in the 
Scrimſhaw Copy of the Iſſue delivered, in the Room of the Words, Et predifu D: 
v. Proctor. fendens ſimiliter. The Verdict was helden to be bad. 
| x Barn. 333. 4 In the Copy of the Iſſue delivered the Name of the Defendant w 
Thompſon inſerted, inſtead of that of the Plaintiff, in the joining of Iſſue; but in the 
v.Summons. Record of Nif Prius the Plaintiff's Name was inſerted. A Motion u 
made to ſet aſide the Verdict obtained by the Plaintiff, on Account o 
the Variance betwixt the Copy of the Iſſue delivered and the Record o 
Niſi Prius, The Verdict was holden to be good; becauſe it was genera 
and there was another Iſſue which was well joined. | 
1 Batn. 33 J. 1heſe Words, and the ſaid Plaintiff likewiſe, were omitted in the 
Rye v. Copy of the Iſſue delivered. The Plaintiff obtained a Verdict: But as tt 
Croſſman. Defendant relied upon the Materialty of the Omiſſion, and made no Defence 
at the Trial, a Rule was granted to ſhew Cauſe, why the Verdict ſhoull 
not be ſet aſide. Upon ſhewing Cauſe it was inſiſted, that the Record o 
Nifi Prius is right, and that the Iſſue is amendable after a Verdict. Th 
Rule was made abſolute : And by the Court—This is a material Variance 
and, as the Defendant relied upon it, and did not make any Defence! 
the Tria), it is fatal. 22 | 
| 2Barn. 334. 6. In an Action, brought by the Indorſce of a Promiſſory Note again! 
' _ - Wreath- an Indorſor, the Name of the Indorſor was omitted in the Copy of the Iſſu 
cock v» delivered, which was in theſe Words, he the ſaid indorſed, inſtead of the 
Bingham. Words, he the ſaid J. S. indorſed: But the Indorſor's Name was 't 
I ſerted in the Record of Niſ Prius. The Plaintiff obtained a Verdict: But 
as the Defendant relied upon the Materiality of the Variance, and did nd 
make any Defence at the Trial, the Verdict was ſet aſide. 
Barn. 331. 5. Theſe Words, and the ſaid Plaintiff likewiſe, were omitted in th 
Grave v. Copy of the Iſſue delivered: But they were inſerted in the Record of . 
IG Prius, Upon ſhewing Cauſe to a Rule, for ſetting aſide the Verdict d 
tained by the Plaintitf, it appeared, that one of the Counſel for the Defer 
dant did at the Trial object to the Sufficiency of the Plaintiff's Evidence 
This, although no Witneſs for the Plaintiff was croſs examined, and althoug 
no Witneſs was called for the Defendant, was holden to be ſuch 2 NMakin 
of Defence at the Trial, as did cure the Omiſſion. 


(Z) 5 


1 On 319 


1 fdivers Things, which did not fall pzoperl 
* under any of the kozegoing Peads. = 4 


tio | | 
i LT HE Queſtion was, whether a Verdict, which found a Deed in Freem. 529. 
bted to 1 her verba, did find all that was recited in the Deed. It was holden Blackmore 


he ft t it dd not. And by the Court—If it fhould be holden, that a Verdict, 2. Cumber- 
vithoul hich finds a Decd in in hec verba, does find all that is recited in the “ 
ict oh Need, the Jury, who are ſworn to find the Truth, would whenever there 


; 2 falſe Recital in a Deed find a Falſity. It has been obſerved, that 
I Deed of Bargain and Sale, wherein the Conſideration Money is recited 
to have been paid, be found, it is found that the Money is paid: But 


"opy of 
a the 
| 


Plaintiff the Obſervation does not apply, it not being in ſuch Caſe found, that 
t in thei he Conſderation Money is paid: Nor is it neceſſary, that this ſhould 
bn, w & found ; for, if any Sum of Money be mentioned in a Deed of Bargain 
he ud Sale as the Conſideration, the Deed is good, although the Money have 


not been paid. : 

2. The Pannel of the Jury, who were to try an Indictment againſt Wil. ; Barnard. 

k, was by Miſtake annexed to the Diſtringas upon an Indictment for the 108. 5 

me Offence againſt Brown; and the Yannel of the Jury, who were to Rex » 

Au Denn Indictment againſt Brown, was by Miſtake annexed to the Diftringas ee and 
wan an Indictment for the ſame Offence againſt Willis, The Verdicts 83 

ant wa bend in both Caſes were holden to be bad; becauſe they were found by 

ſuies, who had not Authority to try the Indictments. 

tion u. 4. It is in the general true, that if the Jury do not, where Damages or Trial per 

ount o Colts ought to be aſſeſſed, aſſeſs either, or both, as the Caſe may require, Pais 259. 

the Verdict is bal. 

genera 4 In an Action of Annuity the Jury fgund, that ſo much of the Annuity 2 Lill. Abr. 

8 the Plaintiff claimed was in Arrear: But they did not aſſeſs either Da- 798. 

d in th ges or Coſts. The Verdict was holden to be defective: And it was 

ut as than likewiſe holden, that the Defect could not be made good, by awarding a 

Writ of Enquiry to aſcertain the Damages and Coſts. But if in a Caſe, 

werein Damages or Coſts, or both, ought to be aſſeſſed, the Jury omit to 

ecord d either, or both, as the Caſe may require, it is in the Power of the 

Pantiff to make the Verdict good, by releaſing the Damages or Coſ's, or 


[anance both, ; 
efence 5, The Declaration in an Action of Treſpaſs charged the ſelling of the str, 873. 
anti?” Goods. The Defendant pleaded, that the Goods, which he Broom 4« 
e hon ad ditrained for Rent in Arrear, were purſuant to the Direction of the Nice. 
e nu 


F. & M. c. 5. appraiſed by two Perſons ſworn by the Headborough; 
ks that the Surplus of the Money for which they were ſold was, after de- 
Wing the Rent and Charges of the Diſtreſs, left in the Hands of the Con- 
ble, The , Plaintiff replied De injuria ſua propria abſque tali Cauſa. 
the being joined upon the Replication, a Verdict was found for the De- 
nt. The Verdict was ſet aſide; a Verdict was ordered to be entered 
d in Ude Plaintiff; and a Writ of Enquiry was awarded for aſcertaining the 
d of Mi Vnages : And by the Court—The preſent Verdict ought not to ſtand; 
uſe it appears from the Defendant's own ſhewing, that the ſelling of 
je Deſet de Goods is not juſtifiable ; for, as the Conſtable was preſent, the Head- 
Evidence krongh had no Power to adminiſter the Oath to the two Appraiſers. 
g 6. In an Action of Replevin, the Defendant avowed the taking of the Cro. Ia. 473. 
| Makin for the Sum of thirty-ſix Pounds in Arrear for Rent. The Plaintiff Dent +- 
®totwelve Pounds, Parcel of the thirty-ſix Pounds, pleaded Payment; and Parſons. 
#to the Relidue he pleaded, that it was not in Arrear, Iſſue being joined 2 
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Rex v. 
Hunter. 


/ upon both Pleas, the firſt Ilſue was found for the Plaintiff, the ſecond i 


 Court—lf one Ifſue in an Action of Replevin be found for the Defendant, 

be js intitled to a Return of the Goods; and conſequently, the Finding of 
another Iſſue for the Plaintiff is nugatory. V 

Lev. 254. 7. In an Indictment upon the Statute againſt Stabbing, tried at the 0 


Clergy. The Verdict being, by the Command of the King, referred to h 


„ — 
* AY ITY ? 90 
4 5 4 
, - 


CCC 


the Defendant. Judgment was given for the Defendant: And by y, 


Bailey, the Jury found a Special Verdict, in which the Queſtion ſubmitte 
to the Court was, whether the Priſoner was ouſted of the Benefit of the 


Judges, . it was argued before them at ' Serjeants Inn. Six of the Judy 
were of Opinion, that the Priſoner was ouſted of the Benefit of the Clergy 
but the other five were of a contrary Opinion; and the Recorder was like 
wiſe of Opinion, that the Priſoner was not ouſted cf the Benefit of thy 
Clergy. The King being himſelf of the ſame Opinion, the Priſoner ha 
the Benefit of the Clergy. | 15 
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VISNE or VENUE. 


ca) Uenue, what. 


) In what Caſes Uenue is necefary, 


5 how the Mant of a Uenue map be aided, 

Db) Chat deemed a proper Laying of the Uenue. 
(t) From whence the Uenue hall come. 

Ft In what Caſes Uenue may be changed. 


(herein. 


1, When the Motion for changing the Venue mult be 
made. | \ 

2. The Certainty required in the Affidavit on which the 
Motion 1s made. N 


. Caſes in which the Venue cannot be changed. 


— —C——— 


(A) Uenue, what. 


THE Venue, in Latin Vicinetum or Viſuetum, is the Place from 
whence a Jury are to come for the Trial of Cauſes, which is ge- 

erally ſome neighbouring Place, Locus quem Vicini habitant, from whence 

it 15 called Vicinitem or Venue. | 


— — 111 


(B) In what Caſes Uenue is neceſcary. 


4} HE moſt general Rules reſpecting the Neceſſity of a Venue are— e 
That a Venue is neceſſary in all Caſes where the Matter is traverſ- 
ale, or where it aſſects the Right of the Action ; where it merely regards 
tie Perſon, or concerns Damages only, there a Yenue is not neceſſary. But 


" Rules will be better underſtood by Conſideration of the following 
th, 

2, In an Action on the Caſe the Defendant pleaded in Abatement, that 2Ld.Raym. 
lie Plaintiff was an Alien Enemy, and laid no Venue: And on Demurrer 288 99 
en adjudged to have been well pleaded, and the Plaintiff might have re- ThelRcagon 
pied, that he was born in England generally. But if ſuch a Matter is of this Dif- 


Faded in Bar, it muſt be 3 with a Venue, and the Plaintiff ſhould tinction is, + 


„that he was born in ſuch a Place in England, and in the principal becauſe that 
ak Judgment was given, quod billa caſſetur. every Plea 


k concernin 
N bn which is pleaded in Abatement is triable where the Action is brought; but where fuck 
s pleaded in bar of the Action the Yenue ſhall be alledged, becauſe ſuch Plea is not to the Perſoa 


to the Right, 2 Ld. Raym. 853. Weſt v. Sutton, Ma 
| 3. tters 
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21d.Raym. z. Matters touching the Perſon, as Privilege of Attorney, may be pleaded 
T172, 1173: without a Fenue, and be tried where the Writ is brought. ; | 
Scawen v. ; . 1 £ $3. 3: AG 
Garret. : 1 1 35 „ 

Per Cur. 


4. In Covenant againſt one as Aſſignee there is no need of layi | 
"rh 256. Venue, becauſe an Aſſignment is always n to be made on che 7 
Wye. Ht aligned. | 8 | 


— 


— 


ro. Eliza. 5. But a Conſideration executory is traverſable, and therefore a Vn 

880. The muſt be laid. a 1 | 

|» Lady Shan- : 

| v. a | * 
Simpſon, | $7 J 

Lutry. 235. 6. Where the Judgment is upon a Ni dicit, the Want of a Venue is not 
Remington material to ſet it aſide, becauſe the Inquir) is not to be of any Thing be. 
». Tailor. ſides Damages, which may be inquired by any Jurors in the County, 


\ 


„ 


OS 


(C) How the Tant of a Uenue may be aided, 
s Mod. 222. 71 T is a general Principle, that the Want of a Venue is only curableby 
„ ſuch Plea as admits the Fact for the Trial whereof it was neceſſary 
Bailey. to lay a Venue: Or by a Verdict. — Thus the 
% uk ; 
h 


Ld.Raym. 2. Want of a Venue is aided by pleading over; as where in Treſpaſs the 

039- Purſ- Defendant pleaded a Submiſſion to an Award, and that an Award was made, 

low v. * which he had performed, but laid no Venue where the Performance wa. 

| Bulle). The Plaintiff replied another Award, and the Defendant tendered Iſſue 

ik upon it, whereupon. Plaintiff demurred. Holt, Ch. J. ſaid, that the Want 

= . of a Venue was aided by the pleading over. „ 

| 2Ld Raym. 3. So in Debt upon Bond, though no Venue is laid where the Bond wa 

_— 29040. Purſ- made, yet if the Defendant pleads a Releaſe, this admits the Bond, and 

-_ 3 aids the Want of a Venue; per Holt, Ch. J. But if Defendant had demur- 
Fs red, the Want of a Venue had been ill. * = 

\ 26&I7 Car. 4. By the 16& 17 Car. 8. the Want of a Venue is aided after Verdict; and 

4 bu 1 this in Caſes not only where there is a wrong Venue, but alſo where the 

-246.Craft ,, Cauſe is tried in a wrong County, as appears from the Caſes in the Margin. 


© Boite, 8. C. Raym. 181. by the Name of Croft v. Winter. And it is there added, that the Deſcn- 
dant might have demurrcd upon it. y 


* 
| \ 
/ 


— 


(D) Chat deemed a proper Laying of the Uenut. 
nt. ANY Niceties which were formerly to be obſerved with reſpect to 
* pony M the laying the Venue, are now removed by the 4 & 5 Ann. e. 16, 
18. which which enacts, That every Fenire facias for the Trial of any Iſſue in an 


extends this Action or Suit, thall be awarded of the Body of the proper County where 


Ackte Trial « ſuch Iſſue is triable.” For Example, 
of Iſſues on x1 88 


penal Sta- 5 ö 


13 


tutss, | | | | 
1 Barnes's 2. The Venue in the Declaration was laid at Leek, and not at Leek in 
Notes in the County aforeſaid. Defendant demurred, and ſhewed the Want of a 

ws „ £ proper 
pooncr v. 


Milward. — 
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VISNE oz VENUE.'(D) 323 
per Venue for Cauſe; Plaigtiff joined in Demurrer, and upon Argument "0 
the Court gave Judgment for the Plaintiff,” It was held ſufficient accotding  ' 
to the Courſe of the Court to lay the Venue at Leek, which has Reference to 
the County in the Margin; and fince by Act of Parliament the Yenire facias * © 
z to be awarded de corpore Comitatas, it is not neceſſary that any particular 
Place in the County be laid. N31 Bol] fl: cr, 
z. It is a genera Rule likewiſe, that the County in the Margin of a.De- 
daration will help the Venue laid in the Body of it, but will not hurt it; as 


Tenw appears from the following Caſe. | Nr LL as 
4+ In the Margin ſtood the Word Norfolk, in the Body of the Declaration 3. Barken's 
the Venue was laid at the City of Norwich, in the County of the ſame City Not&in C. © 
out. The Plaintiff executed a Writ of Inquiry of Damages di- B. 345. 
ceted to the Sheriffs of the City of Norwich. Had no Venue been laid in Howſe v. 
WY the Body of the Declaration, Reference muſt be had to the Margin; but 
* where a proper Venue is laid in the Body of the Declaration, 4be Word in the 
Margin ſball not vitiate it, for it is a Jeafuil which is helped by the 4 & 5 Ann. 0 
. 16. | 
- 5. It is to be obſerved however, that in all real Actions the Venue ought 2 Lill. Abr. 
to be laid in that County where the Thing is for which the Action is 782. 
bought; for being local, it is only triable there; whereas Matters which 
; are tranſitory may be tried in any County, as will more particularly appear, 
when we come to conſider. in what, Caſes the Yenue may be changed. So, © | 
likewaſe, Br wo”. | | | 3 
— 6. In an Action of Debt brought for Rent due for Land upon a, Leaſe , Lill Abe. 
under Hand and Seal, where there is no Privity of Contract, as againſt an 782, 783. 
Allignee, Hc. the Venue, muſt not be laid out of the County where the Land +  / 
bes for which the Rent is due: For the Action is, for want of Privity of 
#s the Contract, become a local Action, ratione terre, out of which the Rents are 
made, iſung, and not tranſitory : But where the Action is brought by the Leſſor 
** igainſt the Leſſee, there being Privity of Contract, the Action is tranſitory, : 
Ive and the Demiſe may be laid to be made in any other County than that where - 
Want the Land lies. | | 4 
7. With reſpe& to criminal Caſes it is ordained by the Stat. 21. ac. 1. ar. Jac. c.4. 
1 „ that all Informations on penal Statutes ſhall be laid in the Counties 
| and where the Offences were committed. And upon this Statute the following 
r Points have been adjudged. ROOT. bly ls . 
8. In an Information on the 5 & 6 Ed. 6. c. 14. for buying and ſelling of 
and lie Cattle contrary to the Statute, it was inſiſted that the Information ought 
the to have been brought in Norfolk where the Offence was committed, and not 
argin- n Middleſex. And Holt, Chief Juſtice ſaid, that ten Judges had agreed in 
0 the following Reſolutions : | | | 
9. Firſt, That the 21 Fac. c. 4. does not extend to any Offence created y Salk. 372. 
face the Statute, ſo that Proſecutions an ſubſequent penal Statutes are not 373; The 
rltrained thereby, but that Statute is as to them, as it were repealed pro 55 * 
— lanto, | ; au 
lo, Secondly, That all Informations, and popular Actions on penal Statutes 
jue. nade before that Act, muſt by Force of 21 Fac. 1. c. 4. be laid, brought 
ud proſecuted in the proper County where the Fact was done. Again, 
ect to 11. An Information was laid on the 12 Car. 2. c. 32. for carrying -Wool 
c, 16. ® board in order to export it; and it was objected, that it ought to have 
n 205 K by where the Offence. was committed, But the Lord Chief Baron | 
, t | 
12. The Statute Jac. 1. does not extend to any Offence created ſince ; and Bunb. 236. 
elore it muſt now ſtand on the Statyte Car. 2. there are no negative Autorney 
Yeu: V. Y ords 2 1. 
OWile. 
Lerl in w ſee 4 Inſt, 173. where Lord Cale in his Comment on this AR ſays, that it is but in Affirinance 
t of a abe uns lultitution of the Common Law : For Yicini 1iciniora Facta preſumuntur ſcire. 


Nr a 
c 
ö ä 


\ 
* 


% VIS NE o VENUE. , 


Word in it, ſo it does not take away the Prerogative of the Crown to hy i 
any where; and this at the Common Law would be tranſitory; and he over. 
ruled the Objection. . Ng 0 9 oy i 
22 Jac: 2 13. It is ordained likewiſe by the Statute 21 Fac. 1. c. 12. that all Ac. 
MW. Go tions brought againſt any Officers of Juſtice ſhall be laid in the County where 
tion on this the Fact was committed. | Pa | 
Ad, ſee 134. It is obſervable however, that the Action is only confined to the 
Vaughan proper County where the Officer is acting in Execution of his Office. 1 fr. 
5 * and. /e- 446. Aauonym. | EIT 
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(E) From whence the Uenue thall come, 
rinft.125.z: 1. THE general Rule of Law as laid down by Lord Coke is, that ever 
4&5 Ann. 1 Trial ſhall be out of that Town, Pariſh or Hamlet, or Place knom 
* »> out of the Town, &c. within which the Matter of Fact iſſuable is alledged, 
16. 3 that is moſt certain and neareſt thereunto, the Inhabitants whereof may have 
theſe Sta- the better and more certain Knowledge of the Fact. But the Learning on 
tutes,where this Head is greatly abridged by the Stat. 4 & 5 Ann. c. 16. and 24 Ges. 2. 
the Venue c. 18. which are taken Notice of under the laſt Head. For by theſe Sta- 
could _ tutes it is enacted, That every Venire fucias for the Trial of any Iſſue in any 
com. Action or Suit, or upon any penal Statute, ſhall be awarded of the Body of 

„Vill, Ham- Y Pe 22 ody 

\ Jet, or Lieu the proper County where ſuch Iſſue is triable. It may therefore be ſufficient 
Conus,there to conſider, | Ls | ; 
it might ö ö 
have been 
de cor pore 


Comitatus | | | 
1 % 2. Out of what County the Viſne ſhall come, where Part of the Matter 

786. to be tried is Part in one County and Part in another. 
Xl 3. This will depend on the Gift of the Iſſue, as may be collected from the 

| following Caſes. | | fol | 
Br. Vine, 4. An Action was brought for Goods eſloined, and received by the De- 
pl. 94. fendant, and the Tort of the enſſoining is alledged in one County, and the 
Receipt of them by the Defendant in another County, and they are at Ifve 
if he receive them or not; there the Viſue ſhall be of the County where the 
Receipt is ſuppoſed. 

Pro. Viſne. 3. In Treſpaſs, the Defendant aſſumed in London to cure the Wound of 
pl. 117. it the Plaintiff, Oc. and applied contrary Medicines in Middlex, by which the 
may be ads Plaintiff was impaired. Per Thirn. If they take Iſſue upon the. Afunp- 
dd as . fit, Viſne (hall be of London, and if of the contrary Medicines then of Midul. 


1-ra] Rule 

- aat in all fe 755 0 
Caſes where the Action is founded upon two Things, both of which are material or traverſable, 
41nd the one without the other will not maintain the Action, there the Plaintiff may bring the Ac- 
tion inwhich of the Counties he will. 7 Rep. 2. a. Bulwer's Caſe. 


6. In ſome Caſes, however, the Venue ſhall come out of both Counties 
For which, ſee Br. Confefſ. & Avoid. pl. 30. or 38 H. 6. p. 25. where the 
Caſe is more full and correct. | 
oll. Abr. 7. But where both Counties cannot join, there it it ſaid, it may be tried 
40% pl. 8. in either Count. 


00 1 
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(F) In what Caſes the Uenue may be changed, 


1. TT HE.geteral Pridciples with neee to the changing of the Venue 
may be found under Adions loca! and tranſitory. LB. ] It may be 
neceſſary however to conſider farther. 


1. When the Motion for changing the Venue muſt be made. 


2. Tt has been held that the Defendant” muſt move to change the Yenue 2%tr 8 N 
before he pleads; and that the Plaintiff in like Manner muſt move to diſ- 8 
charge the Rule, on his Uudertaking to give material Evidence, before Pe- 4. Fiſher. 
fendant replies. But / | | 

z. A Judge's Summons or Order for Time to plead ſhall be no Bar to a per Cyr. 


* 


Motion for changing the Venue. 80 likewiſe, > 
| | Notes 387. Dennis v. Fletcher, 
ever . Where after a Rule to ſhew Cauſe why the Venue ſhould not be chang- 2 Barnes 's 
nown ed, and before it was made abſolute, the Defendant by Inadvertence put in a Notes 392. 
deed, Plea, yet the Court held that this was no Waver of the Rule: And they 2 v. 
bave allowed Defendant to withdraw his Plea on Payment of Coſts, and made the Hogs 
ng on Rule abſolute for changing the Venue. 8 alt 2992 
60. 2. 5. Neither is a Judge's Order for an Imparlance, any Bar to a Motion 1 Barnes 
e Sta- ſor changing the Venue. 6 . | a Notes 350. 
n any ' ; | ö N 
* 2. The Certainty required in the Affidavit on which the Motion is made. 


6. With reſpe& to the Affidavit it muſt be poſitive and certain. It is 1 Barnev's 
not ſufficient that it be affirmative, but it mult alſo contain negative Words; 2 
tat is, it is not enough for Defendant to ſwear that the Cauſe of Action, if rag gt ag 
any did ariſe in the County to which he would have the Venue changed, wordsC../: 
Matter but he muſt likewiſe add that it did net ariſe in the County laid in the De- of Aim ne 


. claration, or elſewhere out of the County to which he would have the Venue indiſpenſa- 


changed, bly neee ſia- 
0 , for it 
e De- would be inſufficient to ſwear that the Promiſes in the Declaration were made in ſuch T County. 
nd the I Barnes's Notes 336. Cole v. Gouing, S. P. 2 Bernardiſt. 14. White v. Love. 
ue | 
ages 7, Where there are ſeveral Defendants the Affidavit of one is ſufficient to 1 Barnes's 
grouad a Motion for changing che Venue. Notes 342, 
Box v. Read 
wnd of | | and ano- 
wich the # * ther, 
21 3. Caſes in which the Venue cannot be changed. 


8. With W to the Caſes in which the Venue cannot be changed, per Car. 
though it has been held that the /enve may be changed in all Actions of a 2 Barnes's 
tranſitory Nature, yet tliere are divers Exceptions, as in Caſes of Privilege, Notes 391. 
dpecalty, Promiſſory Note or Bill of Exchange. bo which may be added, Evcreſt v. 
that even in the Caſe of Perſons privileged in this ReſpeR, ſuch as Barriſters 8 


donner « Artornies, if they are joined in an Action with unprivileged Perſons, they Tornfend 
here the cant change the . eee 


* Duppa & 
; þ g 8 2 * . 
9. Neither is the Venue in any Caſe ever changed into a County Palatine. 2 Barnes's 
de Court have likewiſe refuſed changing it into D*wham + And have alſu Notes 385. 
rected a Motion for changing it from Torſbire into the City of Tori. gn 
& al'. Id. Ibid, Lewis v. Aſcham, 1 Barnes Notes 341. Craſter v. — - 
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(A) ) Univerſities, what. 


(B) Df their Courts and Privileges of zunge; 
weren 


I. N ing are to \ Anand 838 | 
2. By whom it may be demanded. 11 
3. At what Lime it may be demanded. 


(c) Ot their Privileges with regard to their Bight 


of Preſentation to we Livings of * 4 
„berein, | 


| 7; 5 ive Caſes hay ſhall preſent. 
222. Whom they ſhall preſent. | 
- 3. How their Right of Preſentation may be prevented. 


4. How Truſts made to prevent their Right of Preſen- 
tation may be diſcovered. 


5. How their Right of Preſentation may be deveſted. 
6. How it may be avoided. | 


F - © 


A) Univerſities, what. 


Y Univerſities in general, we underſtand thoſe Seminaries of Learning 
where Youth are ſent to finiſh their Education, and to be inſtructed 
in the liberal Sciences. With us, by Univerſities, are more particularly de- 


noted thoſe two learned Bodies of Oxf-rd and e which are inveſted 
with ſeveral perubar Privileges. 


* 


9 


00 Of their Courts and privilege of Turiodi 
| ion. 


ACH of the Univerſities had ſeveral Powers and Privileges by Char- 
Godk. 127. ters from the Kings of this Realm, particularly one in * Eighth 

I. 287. of Hen, 4. whereby they were authorized to hold Plea of all Cauſes ariſing 
2 within the Univerſity according to the Courſe of the Civil Law: But in 
the Opinion of all the Judges of Zny/ard, the Grant was held not to be 


| | d, for that the King could not by his Grant alter the Law of the Land- 
Wen e this "oy other Deles, reſpecting their Powers and Privileges, 


* — 
« * 
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a ſpecial Act of Parliament was made in the 13 Elia. confirming all former 
Letters Patent, and all Manner of Liberties, Franchiſes, Sc. which they 
had held, or of Right ought to have enjoyed, &e. i Ps 
. By Letters Patent (not confirmed by Parliament) dated 39 March, 11 1 Mod. 64. 
Car. 1. granted to the Univerſity of Oxford, their old Privileges are ex- Niaßdalen 
plained, and larger granted. | . 
. * 


32 | 1 | | Inſt. 548. 
z. Their Courts are called the Chancellors Courts. The Chancellors are 14. * By 


uſually Peers of the Realm, and are appointed over the whole Univerſity. Charter of 
But the Courts are kept by their Vice-Chancellors, their Aſſiſtants or De- 14 Hen. 8. 


| cellor, his 
Commiſſary, and his Deputy, that is the Pro-Vice Chancellor, are Juſtices of the Peace for the Vill cf 


0xun, County of Oxon and Berks ; and their Authority does not depend on the common Commiſſion 
only; they being Juſtices-of the Peace by Virtue of their Offices, 


4. Theſe Courts have Juriſdiction in all Cauſes Eceleſiaſtical and Civil Id. bid. & 
(except Mayhem, -Felony and Freehold) where a Scholar, Servant or Miniſ. Cro. Car. 73. 


ter of the Univerſity. is one of the Parties in Suit. | ee v. 
© But ſee the Petition againſt the Grant of Hen, 4. in Pryun's Animado, p. 368, 369. 


5. Their Proceedings are in a ſummary Way according to the Practice of @,, 6,, 3 
the Civil Law; and in their Sentences they follow the Juſtice and Equity Wilcocks 
of the Civil Law, or the Laws, Statutes, Privileges, Liberties and Cuf- Bradell. 
toms of the Univerſities, or the Laws of the Land at the Diſcretion of the _ 25. 


Chancellor. 1 4 3 1 , 
i Wilceocks's. 
Caſe. - Hard. 508, Caſtle v. Litchfield, 


6. If there is an erroneous Sentence in the Chancellor's Court of the Wood'slnſt. 
Univerſity of Oxford, an Appeal lies to the Congregation, thence to the 549- 
Convocation, and from thence to the King in Chancery, who nominates ee . e 
Judges Delegates to hear the Appeal. The Appeal is of the ſame Nature in x* 


King v. the 
Cambridge. Chancellor, 
; &c,of Cam- 
"SIC bridge. 
7. As by Charter confirmed, as above mentioned, by Act of Parliament, Cro-Car.73, 
Cognizance is granted to the Univerſity of all Suits ariſing auy where in 3 ö 
Lav or Equity agaiaſt a Scholar, Servant or Miniſter of the Univerlity, kiard. co, 
: depending before the Juſtices of the King's Bench, Common Pleas and others 508, Hale's 
arning there mentioned, and before any other Judge, though the Matter concern Com. Law. 
tructed the King: If an Jndebitatus Aſumpſis is brought by Quo minus in the 33. 
rly de. Exchequer againſt a Scholar or other privileged Perſon, the Univerlity ſhall Ou 406. 
nyeſled have (iy ci for the Court of Eæcheguer is included in the general Licch&as 
Words, 
There is 
| ſome Diſa- 


| | greement in 
the Books as to the Rꝰcital of this Charter; in Cre. Car. they are ſaid to have Conuſance, 7a quod 


ier de Banco Regis ſi e de communi Banco, tel Fufticiarii de Aſſiſts non ſe intromittant. In Hard. it 
b aid, that Conuſance is given them of all Suits, H. depending before the Juſtice of the King's Bench, 
Conner Pleas, and others there mentioned; and before any other Judge, though the Matter concern the 
King. Theſe latter Words would no doubt warrant the Refolutiow-in the Caſe of Caſtle v. Litchfield, 
for is ſaid, thut no Charter of Exemption ſhall be allowed without theſe or the like Words, Licet 


y Char- wget nes, But ſee Hardr. 189. where it is affirmed that the Exemption granted to the Univerſity 
Tiohth hath not theſe Words, Liect tangat nos. And ſee the following Authorities, by which it is held, in Y 
18 don to the Caſe of Caftle v. Litchfield, Tha — 

But in 8, If a Debtor and Accountant to. the King ſues a Scholar by Bill in Hard. 189. 

+ to be ty in che Exchequer, or if an Attorney ſues a Scholar by Writ of Privi- Wilkins v. 

c Land. 0 e, it 18 {aid that the Univerſities ſhall not have Conuſance, for a general Shalcroft, 

ivileges, ant ſhall not take away the ſpecial Privilege of any Court. | _ = 

al ford L:tters Patent 8, P. 3 Leon. 143. The Lord Anderſon's Caſe, 2 - 14h Abr, 164. 

1844 . \ | ut i 


a 


: 


puties ; the Cauſes are managed by Advocates or Proctors. | The Chan- 


3 
Cro, Car. 


73. 
Wilcocks v. 


Eradell. 


1 homas 


Vilcocks's 


; (B) UNIVERSITIES. 

9. But in Caſes where Privilege is allowable, a Scholar, &fc. cannot ware 

his Privilege, and have a Prohibition in the Courts of 'Wefminfter, for the 

Univerſity by Right has the Conuſance of the Plea, where one is a Privileged 

Perſon ; and a Stranger is forced ta ſue a privileged Perſon in their Courts 
by Reaſon of that Right veſted in them. 0 | 


Caſe; This Privilege was granted to Scholars, that their Studies might not be interrupted by their 
being forced to attend Suits in other Courts. 3 Bl. Com. 84. 300. Stra. 810. 2 Wilf 406. 


Iietl. 28. 


'1.nomas 


Wilrocks's 


iſe. 


row nl. 74. 


itrell . 
' Haſke; 

- Ventr, 
126, 

1e City 


of ( Yxford's 


' Caſe. 
Cro, Car. 


27,88. Hay- ag a 
- 1 y:s Caſe, 
1.itt. Rep. 
252. Cripps 
N. Webb's 


Caſe, 


2 Ventr. 
362. 


Draper v. 


Crowther. 


Fin. Rep. 45. 


W 


10. But a Scholar ought to be reſident in the Univerſity at the Time of 
the Suit commenced ;. and no other onght to be joined in the Action with 


him, for in ſuch Caſes he ſhall not have Privilege. 


11. Though it is ſaid that Servants of the Univerſity are privileged, yet 
it has been held that a Bailiff of a College was nat capable of Privilege. 


12. Neither is a Townſman intitled to Privilege, to exempt him from n 
Office in the Town, if he keeps a Shop and follows a Trade, though he is ma, 
triculated as Servant to a Scholar. 9th „ 


13. It is to be obſerved, that though Maybem, Felony and Prechold appear 

— to be the only Cauſes excepted in their Charter: yet it has been 
held that in Actions for the Recovery of the Poſſeſſion of a Term, without 
claiming Title to the Freehold, they ſhall have no Privilege, becauſe the 
Frechold may come in Queſtion, | | 


3 | / 

14. It hath been diſpured how far the Wards of the Grant intitled then 
to Privilege in Matters of Equity, And the general Principle of Conſtrue- 
tion ſeems to be that where Chattels only are concerned, or where Damages 
only are to be given, there their Privilege is allowable, but where the Suit 
is for the Thing itſelf, there their Privilege cannot be allowed, As inthe 
Caſes. | 

15. A Bill was brought ſetting forth a Contract under Seal with the De- 
fendant, for making a Leaſe of certain Lands in Middleſex, and to have Ex. 
ecution of the Agreement. The Defendant pleaded the Privilege of the 
Univerſity, to proceed in all Quarrels in Law and Equity, except concern- 
ing Freehold ; and concluded to the Juriſdiction of the Court, But Lord 
Keeper. Guilferd over-ruled the Plea, becauſe in this Cafe they gan only 


excommunicate or impriſon, but cannot ſequeſter Lands in Middleſex, aud 


ſo can give no Remedy; aud becauſe the Charter of the Univerſity of 
Oxford, impowering them to proceed in all Pleas and Quarrels in Law and 
Equity, Oc. ought properly to be extended to Matters at Common Lav 
only, or to Proceedings in Equity that might ariſe in ſuch Caſes, and not to 
mere Matters of Equity, which are originally ſuch, as to execute Agreements 
in Specie. . | 
likewiſe on a Bill in Chancery to be relieved againſt a Band of the 


Williams v. Penalty of 1col. given by the Plaintiff's Father to the Defendant, who 


Tin. Rep. 
bald 
Grols 0 


Fin. Rep, 
823.9 
Fr. well V. 


Ane and 


ums. 


pleaded his Privilege, that he is a Doctor in Divinity, Scholar and ReG- 
dentiary Student in the College of Oxford, and that he ought not to be 
ſued but before the Chancellor of that Univerſity, or his Deputy or Com- 
miſſary for the Time being; the Plea on Debate was over- ruled. 

17. But on a Bill to have a Bond delivered up of 100/. Penalty, the Mo- 
ney being paid, Defendant pleaded that he was a privileged Perſon of tbe 
Univerſity of Oxford, viz. a Doctor of Laws, and Reſident there, which 
the Chancellor certified, and demanded Conuſance of the Matter in Queſtion 


as determinable before him, or before the Vice-Chancellor, Co. and not cle 
where. The Court diſmiſſed the Bill and allowed the Plea. 


18. Solikewiſe on a Bill by Adminiſtrator for an Account of Inteſtate's 
Eftate which Defendants had got in their Poſſeſſion, on Pretence of ſome 
Debts due to them from the Inteſtate ; Defendants pleaded they are privileg- 


ed Perſons of the Univerlity of Oxford, and there Reſident ; which bc 


4 


> 


af 
# 
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lor certified, and demanded Conuſance of the Matter 4s examinable | 

before him, his Vice-Chancellor, 5c. and not elſewhere. And the Flea was 

ed. | | i | 
* Laſtly, on a Bill brought in this Court for a Diſcovery of the perſonal Per Har- 
Eſtate of Dr. Aldridge, deceaſed, and an Injunction granted thereupon, the Chan. 3 
Univerſity of Oxford claimed Conuſunce of the Cauſe, for that both Plaintif ng Tria. 
and Defendant were Scholars of the Univerſity. And Harcourt, C. order- 13 Ann. in 
ed the Bill to be diſmiſſed, and allowed an excluſive Conuſance in Equity Chanc. 


|; hattels to the Univerſity. ' Alderidge 
i Bench | 4 | _ 4: Stratford. 


Vin. Abr. V. 22. p. 1t. 


20. It is ſaid, that the Chancellor of the Univerſity of Oxford, or his Wood'slaft, 
Vice-Chancellor, may inflit Eccleſiaſtical Cenſures of the greater Excom- 549 _ 
munication on Offenders even for temporal Offences, and certify the Excom- 
munication into the High Court of Chancery to obtain the Writ De £x- 
communicato capiendo, as if the Offender had been excommunicated in an Ec- 
clelaſtical Cauſe and certified by a Biſhop. The Univerſity of Cambridge 
hath alſo this Privilege. | - | 

21. In the Conſtruction of their Privileges with reſpe& to the Aſſize of 3Leon.214. 
Beer and Alc, it has been conteſted that they have not am ipſum, that = ſee 12 
is, thex cannot appoint another Aſſize than what is ſet down by Statute, ſec. — 1 
but that they have 7 Cuſtodiam A ſixe, that is, a Power to enforce the which re- 


Execution of it, as well in the Price as in the Meaſure. cognizesthe 

| Right of the 
two Univerſities to ſize and mark Meaſures for Ale and Beer: And by a Grant of the 29th Ed. 3 The 
Uciverſity of Oxford hath the Aſſize and Lfſlay of Wine and Alc, as well as the Cuſtody of it. 
Wood's Iuſt. 550. | 


— 


22. Such are their general Privileges of Juriſdi Aion ; it remains now to 
ednlider , 
5 1. How they are to demand Conuſance. 


23. It is ſaid that Conuſance may be demanded by Certificate only, with- Wood'sInſt. 
out ſpecial Pleading upon an /udi&ment of a privileged Perſon for an Aſſault. 330. 
and Battery, | 
14. But it has been held, that the Claim of Conuſance ought to be enter- 2 Str. 810, 


ed upon a Roll, and an Affidavit made to verify the Certificate. Paternoſter 
Graham. 


Per Cur. S. P. 1 Barnard. 49, 65. under the Name of Zoot and Graham. 


25. In Equity however a Bill being filed againſt Defendant, a Fellow of 1 Cafes in 
Exeter College in Oxford, for an Account of ſeveral Sums of Money ; the Chan. 237. 
Chancellor of Oxford claimed Privilege by Inftrument in Writing, But ON — 
the Lord Keeper diſallowed the Claim, ſaying jt muſt be put in by way Keeper add- 
of Plea. He declared nevertheleſs that it ſhould not be on Oath, but cd that in 
that it ſhould be ſufficient to aver the Defendaut to be a Scholar Reſi- Caſe of 
dent, Cc. Outlawry, 


ſbould not be put to aver the Plea on Oath. 


26. In ſome Caſes the Claim of Conuſance by Plea ought to conclude 3Bullt, 282. 
vith a Traverſe, as in Treſpaſs for an Aſſault and Battery at B. in Com, Layn v. 
Hleriford, the Defendant pleads, that he wa; Servant to a Scholar in Saint 
Joba's Colle e, Cambridge; and that they ate to have Conuſance there. 
ſhe Plaintiff demurs becauſe the Defendant takes no Traverſe, that he 
vas culpable in any Place Extra Univerſitatum Cantabrigie ; that there- 
upon they 1 have taken Iſſue. The whole Court were clearly of 
Ss that the Defendaut here ought to have concluded his Elea with a 
ads 


2. By 


— * 
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C 8 l | 
22. By whom it may be demanded. | | | 


— 


3. At what Time it may be demanded. 


228. The Rule is that Conuſance muſt be demanded the firſt Day. Thus 
Id Raye. 29. In an Action on the Caſe againſt a Member of the Univerſity, the 
1339. in Bill was of Eaſter Term 11 Ann. and the Defendant had an Imparlance 
Caſe of the till the firſt Day of Trinity Term following; after which, and before Plea 
King. V- pleaded, the Univerſity of Cambridge, by their Attorney, demanded Conu- 
| > 30909 ſance, and the Claim was diſallowed becauſe it was not made the firſt 
alias Dr. Day. D | 

'Bentley's Caſe, cited as ſo held Hil. 11 Ann. B. R. Perne v. Manners. * 


, 


(©) Of their Privileges with regard to their Right 
ok Preſencatisn to the Livings of Papilts, 


1. In what Caſes they ſhall preſent, 


3 Ja. 1. e. 5. I. Dan That every Papiſt Recnſant Convict during the Tine 
N C77 that he ſhall remain a Recuſant ConviR, ſhall from and after the 
End of this preſent Seffion of Parliament be diſabled to preſent to any he- 
neſice or Ecelebatlical Living, or to nominate to any Free School. Hoſpital 
or Donative; and ſhall likgwiſe be difabled to grant any Avoidance to 


* * 4 


any Benefice. 


8. 19. 2. The Chancellor and Scholars of the Univerſity of Oxford ſhall have the 
AY + Preſentation, c. to every ſuch Benefice, School, Hoſpital and Donative, 
in the Counties of Kent, Middleſ x, Suſſex, Surry, Hampſhire, Berhſbire, Buck: 
 #nghamſbire, Gloucefterſpire, W orcefterſhire, Staffordſhire, Warwickſhire, Wilt 
fire, Somerſetſhire, Devonſhire, Cornoall, Dorſetfhire, Herefordſhire, Nortl- 
amptonſbire, Pembrokeſhire, Carmarthenſbire, Brecknockjhire, M. oumoulbſvre, 
Cardiganſhire, Monigomeryſhire, the City of London, and in every City and 
| Town being a County of itſelf, within the IL. imits of the Counties aforeſaid. 
8. 40. 3. The Chancellor and Scholars of the Univerſity of Cambridge ſbal 


have the Prefentation, Ec. to every ſuch Benefice, School, Hoſpital, and 
Donative in the Counties of Hertfordſhire, Cambridgeſhire, Huntingtonſbire, 
Suffolk, Norfolk, Lincolnſhire, Rutlandſbire, r Pome Derbyſhire, Natting- 
Bamſbire, Shropſhire, Cheſhire,” Lancaſhire, Y, a nr Durham, Northunber- 
land, Cumberland, Weſtmoreland, 'Radnorſpire, enbyſbire, Flintſhire, Garna' 
vogſbire, Angleſey, Merioneth, Glamorganſbire, and in every City and Town, 
TT of itſelf, lying within the Limits of the Counties laſt men- 
tioned. 8 . | 5 „nn : | 


4. By the 1 V. & M. op 26. / 2. every Perſon refuſing to make, or 
to appear for the making the Declaration againſt Tranſubſtantiation, 4" 
whole Name ſhall be recorded at the Quarter Seſſions, is diſabled to make 
any Preſentation, Donation or Grant of Avoidance of any * 

3 „„ Hy Wa eta \ ; | a in; 


o make 
ſiaſtic al 
Living a 


UNTIVERSTTIES. (c) 
Ling, as: fully as if he were a Popiſh Recuſant Convict, and the Chan- 
cellor, Fc. of the Univerſities ſhall have the Preſentation in the reſpective 
Limits mentioned in the Act of 3 Fac. 1. c. 5. WES 

gd. And farther by 12 4nn. c. 14. Papiſts and their Children under the 
Age of 21 Years not being Proteſtants,, though not convicted, and their 
Mortgagees and Truſtees ſhall. loſe their Preſentations ;- and the reſpective 
Uiverſities ſhall preſent. 1 a er | 


2. Whom they ſhall preſent. 


6. By 3 Jace 1. e. 5+ | J. 21. It is provided, that neither of the It was a- 
Univerſities ſhall preſent to any Benefice, any ſuch Perſon as ſhall then have greed that 
any other Benefice with Cure of Souls ; and ſuch Preſentaion ſhall be void. Layman 


may be pre- 
(-ated to a Prebend, for non habet curam Animarum, Cro. Eliz. 79. And for the ſame Reifan —— 
Archdeacon, Prebendary, Wc. may be preſented or nominated by the Univerſity; for their Promotion 
u not a Benefice with Cure of Souls. Vin. Abr. V. 2. p. 5. But ice 3 Inſt 155. contra. N 


3. How their Right of Preſentation may be prevented. 


7. If Patron Recuſant grants the Patronage in Fee to another, in ſuch Sir William 
Caſe the Univerſity ſhall not have the Preſentment ; and in the ſame Man- _ I 9.Stan- * 
ie, if he grants it in Tail for Life or Years, during the Continuance of Unseren 
this Grant, he is not Patron in Poſſeſſion, and therefore the Univerſity ſhall 8 
not preſent by the Words of the Statute of 3 Jac. c. 5. and Whit- 

ton. 8 

8. But if a Patron makes a Leaſe for Years of an Advowſon, and af- Sir William 

terwards becomes a. Recuſant, the Univerſity ſhall have the Preſentation, J9-26 Stan- 


4 a future Intereſt given to them. p | den v. The 
| Univerſity 
t of Oxford and Whitton S. P. Arg. 10 Rep. 56. a. 


9. So likewiſe if a Patron acknowledges a Statute. Merchant, and after Id. ib. 
becomes Recuſant Convict, and then the Statute is extended, the Univer- | 
ſity notwithſtanding ſhall have the Preſentment. 


4. How Truſts made to prevent their Right of Preſentation may be 
| diſcovered. alk 


10. Where ſecret Truſts are made to prevent their Right of Preſenta- 
5 the following Statutes point out a Method for diſcovering ſuch. 
ruſts, : 

11. By 1 W.& M. c. 26. /. 3. Truſtees of Recuſants are diſabled to 
preſent or grant any Avoidance of any Eccleſiaſtical ey Free School 
or Hoſpital, and the reſpective Univerſities are to have the Preſentations. 

12. And if any Truſtee, Mortgagee or Grantee of any Avoidance ſhall i 
preſent, &c, to any ſuch Eccleſiaſtical Living, &c. where the Truſt ſhall 
be for any Recuſant Convict, or diſabled, without giving Notice of the. 
Avoidance in Writing to the Vice - Chäncellor of the Univerſity, to whom 
the Preſentation ſhall belong, within three Months after the Avoidance, he 
hall forfeit 50el. to the Univerſity to which the Preſentation, &c. ſhall 

ng. . 

13. F. 7. Perſons making the Declaration, and taking the Oaths before 
the Juſtices at the Quarter-Seflions, where their Names are recorded, ſhall 
be diſcharged of the Diſability. | ; | 

14. Farther by 12 Ann. ft. 2. c. 14. . 2. Preſentor is to be examined 
by the Ordinary, whether he be a Papiſt or a Truſteè for ſuch. 

15. S. 3. Preſentee is to be examined upon Oath by the Ordinary, if 
le know or believes the Preſentor to be a Papiſt, or a Truſtee for a Pa- 


piſt, 


. (c) UNIVERSITIES. 
| piſt, or for the Children of ſuch, or any other Perſon ; and if he anſuen 
not directly, the Preſentation to be void. e PIs 
16. S. 4. Univerſities and their Preſentees may bring à Bill in Chancery 
for | Diſcovery, and upon neglecting to anſwer, the Bill to be taken pro 
confeſſo. | MY „ | 
It was mov- Yo S. 5. Patrons and their Clerks conteſting the Right of the Univer. 


ed in a 


fity in Quare Impedit, may be examined in Court, or by Commiſſion or 
; 97 ge Affidavit, as the Court ſhall think proper, as to ſecret Truſts; and if u 
Phintiff © Diſcovery who is the Ce/fui que Truf!, he ſhall, upon a Rule made for hin 
" claiming to come into Court, or before Commiſſioners, to make the Declaration 
Right of againſt. Tranſubſtantiation, negle& ſo to do, he ſhall be eſteemed Conia 
r in reſpect to his Preſentation. 1 
ed upon Oath touching ſecret Truſts for a 2 purſuant to this AR, and a Commiſſion fur 
ſuch Examination was ordered to iſſue, directed to the three Prothonotaries or any two of then, 
1 Barnes's Notes 2 King v. Biſhop of Carliſle, and Maſters and Scholars of the Univer/ity of Cambridge, 
See likewiſe where the Court ordered a Commiſſion for the like Purpoſe, and directed the Proths. 
notary to ſtrike the Commiſhoners Names, and to ſettle the loterrogatorics. 2 Barnes's Notes 1. But 
v. Biſbop of Hereford and the Univerſity of Cambridge. ' EP! 
/ 
18. S. 6. And the Anſwer of ſuch Patrons, and the PerTons for whom 
they are intruſted, and his and their Clerks, and their Examinations and 
davits taken as aforeſaid by Order of any Court, or by the Ordinary, 
Leg allowed as Evidence againſt ſuch Patron ſo preſenting, and his 
Clerk. 
19. S. 8. No Lapſe ſhall incur, nor Plenarty be a Bar, till three Months 
after the Anſwer put in, or the Bill taken pro confefſo, or the Proſecution 
deſerted, provided ſuch Bill be exhibited before any Lapſe incurred, 
20. S. 10. Upon Confeſſion or Difcovery of Truft, Deeds may be in- 
forced to be prod uced. | | F 
21. Laſtly, The 11 Geo. 2. c. 17. /. 5. enacts, That every Grant of 
any Advowſon of any Eccleſiaſtical Living, School, Hoſpital or Donative, 
and every Grant of any Avoidance thereof, by any Papift or Perſon making 
Profeſſion of the Popiſh Religion, or any Mortgagee or Perſon intruſted for 
any Papiſt, c. ſhall be void, unleſs ſuch Grant ſhall be made bono fd; 
and for a full Conſideration, to a Proteſtant Purchaſer, and only for the 
Benefit of Proteſtants; aud ſuch Grantee ſhall be deemed a T ruſtee for a 
Papiſt, and they and their Preſentces ſhall be compelled to make ſuch Di- 
covery relating to ſuch Grants and Preſentations as by the Act 12 Au. 
ſt. 2. c. 14. is directed. And every Deviſe to be made By any Papilt of 
any ſuch Advowſon, Cc. with intent to ſecure the Benefit thereof to the 
Heirs or Family of ſuch Papiſt, ſhall be void; and ſuch Deviſees and Per- 
ſons claiming under ſuch Deviſees, and their Preſentees, ſhall be compelled 
to diſcover whether ſuch Deviſees were not made with the ſaid Intent. 


5. How their Right of Preſentation may be deveſted. 


10 Rep. 38 22. When once the Preſentation hac vice is veſted in the, Univerſity 


a in the though the Recuſant conforms himſelf afterwards or dies yet the Univerit) 
Chancellor, hall preſent, . 5 

&c. of Ox- 75 . 
ford Univerſity's Caſe. 


6 3. So likewiſe if 2 Recuſant is attaint of Felony or Premunire, the I 
* 3 tereſt of the Univerſity ſhall not be deveſted. 
' „ im 


the Caſe of standen . The Univerſity of Oxford and Whitton. 


% 


6, Hos 


rant of 


. 
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6. How it may be avoided. 


24. The 1 V. & M. enacts, That the Benefice to which Perſons are n 
preſented by the Univerſities for the Recuſancy of the Patron, ſhall become Seſſ. 1. 26. _ 
wid in caſe of Abſence from the ſame above the Space of 60 Days in any ſ. 6. 


Void and Voidable. - 


.IN the Law ſome Acts are abſolutely void, and others are void- 
[ able only; for the better underſtanding whereof, it is neceſſary to 
conſider, I 


(a) The Diſtinction between void and voidable. 
(B) Uhat Acts are void ; wherein of the Degrees, 
in which Acts may be void, as, Mö 


1. What AQs are abſolutely void as to all Purpoſes. 

2. What void as to ſome Purpoſes only. 

3. What as to ſome Perſons only. | 

4. How Acts void by Operation of Law may be made 
good by ſubſequent Matter. 


(C) Mhat Ats are voidable only. 

( How voidable Acts map be made good, 
) How they map be avoided. 
) By whom they may be avoided. 


— — 


9 — — 


(A) The Diftintion between void and voidable, - 


A Thivg is void which was done againſt Law at the very Time of 4 Lill. Abr. 
A the doing it, and no Perſon is by ſuch an AQ ; but a Thing $07. 

n only voidable which is done by a Perſon who ought not to have done it, 
but who nevertheleſs cannot avoid it himſelf after it is done ; though it 
tay by ſome Act in Law be made-void by his Heir, Gr. 


(B) Chat 


* 


VOID „ VOID ABI. E. 


(B) What ads are abſolutely void. 


Cart. 19. 1. CTS it is ſaid may be void in ſeveral Degrees, according to the 
Keite 1. [I particular Circumſtances of the Caſe; it will be proper therefore 


1. What As are abſolutely void as to all Purpoſes. 


Br. Obliga- 2. Bond of a Feme Covert and Infant are void. 
tion, pl 26. l N 8 "oa ' ' Y 

This however with regard to the Infant muſt be underſtood with ſome Reſtriction; ſor if an lofare 
gives a Bond without a Penalty, for Neceſlaries it is good; and the Reafon why it is void, if with; 
Penalty, ſeems to be that the Law gives Validity to cvery Act of the Infant's which may be for i 
Benefit; but it cannot be preſumed to be for his Benefit to enter into a Penalty. Noy 85. Deland 


w. Clare. Cro. Eliz. 920. Ayliff v. Archdale. S. C. Moor 679, 1 Inſt. 172, 4. 1 Roll, Abr. 
729. 1 Lev 87. Ruſſel v. Lee. „ 5 


4 Co. Rep. 3. 80 likewiſe che Bonds of Perſons Non Compor Meni, after Obs 
128. Bever- found, are abſolutely void. 
ley's Caſe. 


It is ſaid the Reaſon why the Bond of an Infant or Perſon Non Compos is void, is becauſe the law ha 


appointed no Act to be done to avoid it; and the only Reaſon. why the Party cannot plead Na 


Factum, is that the Cauſe of Nullity is extrinſic, and does not appear on the Face of the Ded. 2 Salk, 


675. Thompſon v. Leach. And ſee Pe. What Acts are voidable only. 


See Ante 4. And in general all Bonds which are given for a Purpoſe 8 ; 
| cpa wh as to kill or rob another, are void. | ber 
on, 


240 5 Likewiſe Bonds given for the Performance of a Malum Probili 


or Maintenance. 


6. And Bonds to oblige Perſons to neglect their Duty to the King and 
Kingdom, are abſolutely void. | 

2 Salk. 620. 7+ If a future Leaſe be made to commence after the Death of Tenant in 

Machil v. Tail, it is merely void in its Creation; for it is not to commence till the 

Clerk. See Title of the Iſſue commences, and that is an elder Title concurring with 


Foſt (C) it; and if the Law ſhould make it otherwiſe than void, the Law woull 
make him a Treſpaſſer. , 


5 Rep. 30. 8. If a Biſhop grants Adminiſtration, and there are Bona Notalilia, ſuch 


Princes Adminiſtration is abſolutely void, as well as to the Goods within bis 
p< don Dioceſe as elſewhere, becauſe he hath in ſuch Caſe no Juriſdidtion 


133. ta 
Sir John whatever. 


Necdham's Caſe, Noy 96. Croſſman 2. Hume. And ſee Poſt (C). 


z mt. 237. 9. So likewiſe a Judgment, given by Perſons who have no good Com- 
And it may miſſion for that Puopoſe, is void. | : 


be added, 


that in general all Acts done by Miniſters of Juſtice without Authority are void. 10 Rep. 76.6: 
And ſee 7% (C). 


2. What Acts are void as to ſome Purpoſes only. 


Finch's 10. Void Things are good to ſome Purpoſes.—As if 
Law 62. 11. Leſſee for 20 Years takes a Leaſe for 10 Y«ars, to begin preſently, 
mon Condition that if a certain Thing be not done the Leaſe ſhall be 
- void 5 in that Caſe, though the ſecond Leaſe be void on the Breach of the 
Condition, yet the Surrender remains good. | 
12. So likewiſe if a Feoffment be made, to be void on the Non-perfor- 
mance of a certain Condition, yet after the Feoffor's Entry for the Condi- 


tion broken, the Feoffee ſhall have an Action for a Treſpaſs done by ſbe 
Fwoffor before, Tek | | 8 
| 13. Alo 


Id. ibid. 
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ſoid, yet it determines bis Will, [90407 472 N00es 

. 
But if an AR be made void by a Statute, it ſhall avail to no Purpoſe whatever: Therefore a Simo- 
aul Preſentation does not ſo much as amount to a Claim. Arg. Hard. 47. Jones v. Clerx. 
3. What Acts are void as to ſome Perſons only. ng 


22S 


14 A POR Gift of Goods is not void againſt all, for it remaing Per nder: 
- 299 . 8 2 4 #3 on, ; 
good againfl the Donor, and is only void againſt his Creditors. Eliz. 445. 
TONY 8 Upton v. 

aſſet 


GEE; 3 x; 2:6 lad e, . 
15. So likewiſe a Feoffment upon Maintenance or Champetry is not void Cre. x1;z. 
, in the Feoffor, but againſt him that hath Right: per Baamend, J. 44g. Upto 
» for bi $ ru | + 6 4 | v. Baſſet. 
Delani 16. Alſo, where a Feme - Covert or Infant are hound in an Obligation Br. Obliga- 
ll. Ak, with others, though the Bond is void as to the Feme Covert or Infant, yet tion, pl. 26. 
itis good as to the others, who ſhall be ſued. alone, and the Writ ſhall not * 
\ 41. — 
Office abate. | A | | mbe v. 
Pigott, 1 ſee there whether it is neceſſary to aver the Declaration, that the other is a Feme Oo: 
vert or Infant. $755: Fi 11 | | A 
law bu | | 
d Nm 4 How Acts void by Operation of Law may be made good by ſubſequent 


| Matter, | 
mis * Equity the Conſent of the Heir makes good a void Deviſe. Chan. Caſes. 
J i | . # 209. Ld. 
| Cornbury v. Middleton. 


+ 18. So likewiſe a Deviſe void by Miſnomer of the Corporation was de- Chan. Caſes 
ing and BN cred to be a good Appointment of a charitable Uſe, within the 43 EH. 367. Anon.” 


enant in 
till the 
ing with 
w would 


ilia, ſuch | _ 
thin hi a | | 
ld - (Cc). What Acts are Uoidable only, © + 
JF a Leaſe be made by the Huſband of the Wife's Land, and. the Huſ- arg: 8 
band dies, the Leaſe is not void, but voidable by the Wife's Entry. Bulſt.. 373. 
| a cites Plow. 


O Com. 65. Browning v. Beeſton, - 


2, Likewiſe if Tenant in Tail make a future Leaſe for Years, which by 2 Salk 620, 
Poibility may be to commence during the Life of Tenant in Tail, it is Machil v. 


wt void, but voidable as to the Iſſue. Clark, Sce 
| Ante. 
3- So if an Infant makes a Feoffment or a Leaſe, and delivers it with , ; 
ently, Hand, it is voidable only. a * ; 8 dl nad 
e hall © V. Hock» 


dal It is there added, that if the Feofſment or Leaſe he executed by Letter of Attorney, it is a Dit. 
= to him, it has been ſaid likewiſe, that if the Infant reſerve a ſmall Rent, as one Penny, where 
* Land is worth 1001 per Ann, ſuch Leaſe is void. 2 Leon. 216. Humfrefton's Caſe, 
; ; - 
+ It is ſaid likewiſe, that a Deed of Exchange entered into by an Infant, Perk. 281. 

" one Non ſane Memoriæ, is not void, but may be avoided by the Infant | 
Men arrived at Age, or by the Heir of him who is Non ſane Membrie. © 
N 5. Alſo 


VOLD u VOI DAB TL E. 
_ - 5+ Alſo an Infant's Bond of Submiſſion to an Arbitration ſeems out 


1 80. 938. 6. An Infant' Contract of Marriage likewiſe'is only voidable. | 
Molt . f 5 5 Ta 


OL. ok + 5 46 bie We IR. 
rencieux. | ; | 
" Rev. 124, 7+ S0 likewiſe the Deed of Perſons Non, compos Mentis, before 
_— found, are voidable only, but cannot be avoided by themſelves. * 
Caſe. The | 


Reaſon why their Acts cannot be avoided by themſclves, is becauſe ic is a Maxim in Law, that os 
Man of full Age ſhall be admitted to ſtultify himſelf, Id. ibid. and ſee Ante (B) 


| Prop . A Preſentation, Inſtitution, and InduQion of a Layman is not wil, 
1 12 but only voidable by Sentence. | 

2. . | 
Pratt o. Stocke. Cowp. 140 8 


Oro. Eliz. 9. Likewiſe if the Archbiſhop of a Province grants Adminiſtration 
457- where there are not Bona Notabilia to warrant a Prerogative Adminiſtn. 
Bingham v. tion, yet ſuch Adminiſtration is only voidable; becauſe the Archbiſhop 
— hath a general Juriſdiction over all the Dioceſes in the Province. 


see Ante (B) note the Difference. 


ro. Eliz, 10. So alſo if Letters of Adminiſtration be granted to one, and after ar 
278. 2 granted to another, by this the firſt are not avoided, except by Judicial Ser- 
„ tence. +. | f 
2 Salk 674. 11. An Order of the Juſtices likewiſe, being a Judicial Act, is not ib. 
Hall v. ſolutely void, but voidable only, and continues to be an Order till it i 
.; avoided. | 3 . 
2 Salk. 674. 12. 80 likewiſe the Judgment of a ſuperior Court is not void, but och 
—_ voidable by the Plea or Error. 1 233 


S. C. Carth. | : 
274. | | | 

a Inſt 184. 13. Thus an erroneous Attainder Is not void, but voidable by Writ of 
2R. 3. fo. Error. | 

21, 22, 


Arg. 1. Rol. 14. Though the Statute of em. 2. 13 Ed. 1. c. 1. ſays, that Fin 
Rep. 158, ſo Jure fit Nullus, yet it is not void againſt the Party nor his Iſſue, oor 
159- e him in Reverſion; but the Iſſue and he in Reverſion have Remedy to avoid 
Fo _ it; and the Words of the Statute /# Nullus are conſtrued to mean that it i 
dalen Col- 47 goed ar void, in reſpect of the Defeaſableneſs of it. 

lege's Caſe. 2 ; 

Arg. Rol. 15. So where the Statute of Additions ordains, that if any be outlawed 
Rep. 189. without Addition, the Outlawry ſhall be clearly void and of no Effet, jc 


—_ . it ſhall not be void without Writ of Error. 


(D) How voidable Ats may be made good, 
zRep. 64.6 I. HERE a Leaſe is voidable, Acceptance of the Rent will m 


Caſe above make i g , But where it is void, no Acceptance or other AR cat 
put, where it . | | 


"Tenant in Tail makes a future Leaſe which may poſſibly commence in his own Life, though it © 
voidable as to the Ifſue, yet it may be made good by the ; 3 
471. . 7 good by the Iſſue s Acceptance of Rent. Arg 


(E) how they may be avoide. 


Deed being voidable, is to de avoided Special Pleading, and Rep. ing. a. 

y where- an Ka of Parliament ſays that <A = ſhall be Ku it ou 79 
- intended that it ſhall be by Pleading. X 3 

2, Where a Deed is a yoidable Deed at the Time of Pleading, as if an 5Rep-119. a. 

Tafant ſeal and deliver a Deed, or one of full Age deliver a Deed by Caſa, wes 5s 

Dureſs, fc. the — 4 muſt not plead Non of fadtum + Becauſe when 82 be 

the Action was brought it was his Deed, and mult be avoided by Special brake, De- 

Phading. 0 50 4  fendantmay 

| en 2 | | plead Noa oft 

ſofun, for though it was once a Deed, yet at the Time of the Plea, it was not his Deed. 1d. Ibid. 


z. But a Feofſment or Leaſe for Life, which is declared to be void on 3Rep- 65-2. 

Breach of a Condition, muſt nevertheleſs be made void by Re- entry, it be- Pennant's : 

ing a Freehold "= by. Livery: Whereas a Leaſe for Years on Breach — * 

the Condition is utely void, and there needs no Re- entry. Md. 
= 1 | 2 f Wyatt. 


4 


VOID aww VOIDABLE. 7 — 


— 


Whelpdale's 


ter are | 

il Sen- | | | ; . 

"8 F) By whom they map be avoided. | 

Yin „AF void Act or Deed every Stranger may take Advantage, but 2 Le. 411. 

it och not of a voidable one; as if there are two Jointenants within Age, in Hum- 
and one makes a Leaſe for Years, and dies, the other ſhall avoid it, for the ph<riton's 
Leaſe is utterly void ; but if the one leaſes for Life and makes Livery in 
Perſon, and dies, the other ſhall not avoid it. Per Wray, Ch. J. 
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Gil.Law of 1- A N Uſe at Common Law was an equitable Right which he refered | 
Uſes 175. A who conveyed a legal Eſtate — uh 1 — — Truſt and Con. 
I Rep. 12T. fidence that the Perſon. to whem he ſo conveyed it, would neverthelch 
S s ſuffer him to take the Rents and Profits of the Land, and that he woul 
execute Eſtates according to his Direction. 
5 2. The Feoſſee therefore, or Terretenant, (that is, the Perſon to whoy 
the legal Eſtate, was conveyed) had the Freehold or ſole Property in hin; 
and the Perſon who had conveyed the legal Eſtate to him (that is, the Cefui 
due Uſe). had neither Jus in Re, nor ud Rem, for if he had entered upon 
the Land without the Conſent. of the Feoffee, he had been a Treſpaſer; 
ſo that nothing remained in him but a bare Confidence or Truſt, for which, 
it it was broken, he had no Remedy, but by Subpœna in Chancery, 
3. But this equitable Right extended itſelf to all Perſons who claimed in 
Privity under the Feoffee, thine is, who eame into the ſame Eſtate which 
the Feoffee had to the Uſe, and by Contract with him : For a Daſciſe 
came into the ſame Eſtate, but not by Contract or Agreement and there 
fore claiming not 'by or 7 hon the Feoffee, he conſequently did not claim the 
-, Eſtate as it was ſubject to the Uſes, but he claimed an Eſtate above that 
free from and diſcharged of the Uſes; and it would in a Manner hai 
daefcated his Title, ſhould he have been compelled to ſtand ſeized tow 
©.  Uſe,, when he did not claim the Eftate which was charged with the 
| 2 12 * For Confidence in the Perſon, was requiſite as well as Privity of 
[/ Iltate. e 30 t5 om ant f 3 491d bat 
1 4. Confidence in the Perſon, was either expreſs or implied; as if a Fel 
fee to an Uſe had, for good Conſideration, enfeoffed one who had no Nair 
of the Uſe, the Uſe was deſtroyed ; for the Perſon enfeoffed not knov- 
ug that there were any Uſes, no "Truſt could be repoſed in him to let the 
Ceſtui que Uſe take the Profits; but if he had Notice, a Truſt might well 
be ſaid to be repoſed in him, ſince he took the Land, knowingly, charged 
with the Uſes. So alſo, if the Feoffment had been made without Confideratin, 
though the Perſon infeoffed had no Notice of the Uſe, yet he would 
' nevertheleſs have ſtood ſeized to the Uſe, for the Law in that Cal 
would have implied Notice of the Uſe, and conſequently the Truſt would 
have remained, | : 
5. From hence it may be collected, that to every Uſe at Common Lav 
there were two inſeparable Incidents ; a Privity in Eſtate, and a Confidevct 
in the Perſon ; and where either of theſe failed, the Uſe was ſuſpended « 
deſtroyed, 


6. But for the better underſtanding of the Law relative to this Head, 
* we ſhall conſider, | 


(A) Df the Origin and firſt Jntroduition of 
. Uſes. 


| (B) Df the ſeveral Properties of an Ellate i 
55 Ute at Common Law, which are, 


: ; 1, Tha 


(F) 


U 


| USES axy TRUSTS. 339 
1. That it is allenable; 1 wherein of che Fower of 
Ceftui que Uſe. : 
1. At Common Law. 4 
2. By the Statute of 1 R. 4 e. 1. 


2. That it is deſcendible; wherein, 


1. Of the Deſcent of an Uſe in Poſſeſſion. 
2. Of the Deſcent of an Uſe in Reverſion. 


3. That it is deviſable. Sel 
4. That it is not extendible or Aſſets. 

5 That it is not forfeitable. 

6. That a Woman is not dowable of an Uſe. 


(0) Df the Intonveniences of Uſes, | 
D) Df the Alterations introduced with reſpeit to 
Convepances to Uſes by the 27 H. 8. c. 10. | 
4 : e ſeveral Sorts of as ring to Uſes; 
erein, 


1. Of thoſe: which raiſe Uſes by 1 of Tranſmutation 
of Poſſeſſion, ſuch as, 1. Feoffment. 2. Fines. 


Recoveries. Of which before under their. reſpedtive 
Titles : But herein farther, of? 


Of Deeds declaring the Uſes of Feoffments, 
Fines, and Recoveries ; 3 wherein, 


1. Who may declare Uſes. 
2. To 3 they may be declared. 
3. In what Manner they may be declared. 
4. At what Time they may be declared. 
5. In what Caſes Averments may be made of Uſes. 


2. Of thoſe Conveyances which ' raiſe Uſes without 
Tranſmutatfon of Poſſeſſion, ſuch as, 


1. Covenants to ſtand ſeiſed to Uſes; wherein, 
1. Who may covenant to ſtand ſeiſed, and to 
whom. 
2. What Conſideration is neceſſary to a Covenant 
to ſtand ſeiſed, and how far it extends. 
3+ 2 . Words a Man may covenant to ſtand 
ne f 
4. The Effect of a denden to ſtand ſeiſed. 


2. 2 Bargain and Sale ; of which before under its proper 
itle. 


(?) What Kind of Property may be nom by by 
way of Ale. | 


Vox. V. 2 (G) Ot 


Gil. Law of 1- TRE Original of Uſes was from a Title under the Civil Ian. 
; Uſs 3. 


| 26) Df the ſeveral Kinds of rs executed ? by the 


(H) Ok the Caſes out of the Statute ; 3 as 


(L) Df the Manner ot p 


| '. chaſing} Lande round the, Church and making them , Charch-yards f 
Bull from the Pope, at laſt this Way was invented of conveyin | 
to others to their own Uſe ; and this being proper Matter of iy, it 


1 


% 


us E ano > TRUSTS. 


Li 


Statute, ſuch as 


1. Uſes in Ee. | 

2. Uſes in Poſlibility ; wherein, es > 

l. of Executory Fees ; and the Difference where 

they riſe by way of Uſe, and where by Deviſe. 

2. Of contingent Remainders, Le before under 
Title Remainder : But herein er, 
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1. In what Manner they are to be executed. 
2. How they may be defeated. 


1. Where there is no Power of . 
2. Where there is an expreſs es of Revo- 
cation. | 


z. How they may be ſuſpended, dap or extin. 


guiſhed. 


— 


1. Where Uſes are limited upon Uſes. 
2. Where Terms are 9 and limited in otra 
wherein 


1. Of Terms hich wait on the Inheritance 
. 2. Of Terms in Groſs. 


J Where Lands are limited to Truſtees to pay over the 
Rents and Profits, 


(1) Of reſultin Ales, or Ales b. lation. 
(K) Ok ſecond - x fl Uſes. p Imp 
eading Ales. 


(%) Ot the Origin and firit Jntroduttion of Uſes 


which allows of an uſufruftary Poſſeſſion, diſtin& from the 5ub- 
ſtance of the Thing itſelf : and it was brought over to us from theuce by 
the Clerg)s who were Maſters of the Civil Law; for when they were pro 
hibited from taking any Thing in Mortmain, and after feveral EvaGons by 
purchaſing Lands of their own, Tenants ſuffering Recoveries, and pr 


f 


lerate any AR for evading it. Thus this Way of Settlement began; and Sir William 


2 2 


%S 


USES A T'R U'ST'S. 7 " 
met with à very favourable: Conſtruftion from the Judge of the Chancery -— 
Court, who was in thoſe Days commonly a Clergyman; and the Clergy | | 
thought this 2 Statute contrary to natural Iuſtice, and ſo could eaſily to 
was often uſed for other fraudulent Purpoſes, as do defeat jult Debts, Jones 123. 
Wardſhips, Eſcheats, Ic. but it more generally prevailed among all Ranks ws FR 
and Conditions of Men, by reaſon of the Civil Commotions between the Gat. 15 
Houſes of Lantafter and York, to ſecrete the Poſſeſſions, and to preſerve them 
to their Iſſue notwithſtanding Attainders. 1 5 , 


8 bY * 
_ | nd * _ * 
t 


(B) Df the ſeveral roperties of an Ellate in Uſe 


— 


at Common Law. 


l, NDER this Head, it will be ſufficient to obſerve in General, 1. That 

U at Common Law an Uſe is alienable. 2. That it is deſcendible. 
3 That it is deviſeable. 4. That it is not extendible or Aﬀets. 5. That 
it is not forfeitable. 6. That a Woman is not dowable of an Uſe. 


1. That it is alienable; wherein of the Power of Cui que Uſe, 


1. At Common Law. 2. By the Statute of 1 R. 3. c. 1. 


* 


2 1. At Common Law. 


2. It has been ſaid in the Definition of an Uſe, that Ceſui gue Uſe had 
neither Jus in Re, nor ad Rem; for if the Feoffee broke his Truſt he had no 
Remedy againſt him but by Subpœna in Chancery. ö | | | 
3- This Subpœna commenced in the Time of E. 3. but it was always Kelw. 48. b. 
inſt the Feoffee in Truſt himſelf, and was never allowed againſt his Heir 
H. 6. and in this Point was the Law changed by Foriiſcue, Ch. J. wed. 
4- So that if the Feoffee had died, his Heir was ſeized to his own Uſe. 14. Ibid. and 
Alſo the Feoffee's Feoffee was ſeized to his own Uſe, as the Law was ta» 46. b. 
ken to the Time of Hen. 4. till at length the Subpcena was granted both 
againſt the Heir, and the Feoffee of the Feoffee, about the Time above 
mentioned, or according to ſome later. | 
5- But though at Common Law Ceſtui que Uſe bad no Power over the Gil Law of 
Land, yet might alien the Uſe, becauſe every one might diſpoſe of the Rights Uf 26. 
that were in him; or he might prefer a Bill in Chancery to make the Terre- 
tenant execute the Uſe in himſelf, | 
6, But at Common Law, if Ceflui gue Uſe had entered and made a Feoff- 
ment in Fee of the Lands, this had not been good to paſs the Eſtate to the 
Feoffee ; becauſe Ceftui que Uſe had not the Freehold in him, and ſo could 
not paſs it to another; but by his Entry he was a Diſſeiſor: Yet in this 
Caſe, if the Feoffees of Ceftui que Uſe ere upon the Purchaſer, the plow. 352. 
Feolſees would wht have Lad the Lands-to their own Uſe's end they would U 
act have ſtood ſeized to the Uſe of Ceftui gue Uſe, becauſe he had transfer- fees upon 


red the Uſe to another. 33 
it ſeema, ſtand ſeiſed to the Uſe of the laſt Feoſſee. Sce Plow. loc. cit. 
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Bro. F. to 7. If Ceflui que Uſe makes a Leaſe for Years;- rendering Rent, the Re. 
Uſes 338. ſervation is void, unleſs it is by Deed, for the rendering Rent to a Man is an 


428. Ackuomledgement of the holding Lande from him; but here the Lands ar 


K, not held of Cefui gue Uſe, but of the Feoffees who have the Reverſion. But 


i the Reverſion be by Deed, the Feoffees ſhall not have the Rent reſerved but 
{ +" -0of6 eee e 
Bro. F to 8 If C ui que Uſe make Feoffment, with a Leiter af Attorney to give 


| Des 235: Livery; and the Attorney gives Livery accordingly ; Q Woe the Feof. 


ment was good; or whether it was not a Diſſeiſun. 
9. But by the Statute of 1 R. 3. c. I. a Power was annexed to an Uſe, 

x that Cz/tui que Uſe ſhould alien the Lands. 
Gib Lawof 10. The Reaſon of that Statute was, becauſe Cęſtui gue Uſe in Poſſeſſion 
Ules 27, often aliened the Lands, and then the Feoffees entered, which cauſed a great 
deal of Vexation and Chancery Suits ; and therefore the Statute gave Chf 
-que'Uſe an immediate Power of Alienation, without the Concurrence of the 
i 22 ; which leads us more particularly to examine the Power of Ceſui 

que Ce. . AN, | 0 * 


3 7 Wet; 


| #P 2. By the Statute of 1 R. 3. 4. 1. 7 FOI 
8 11. The Statute of 1 R. 3. cap. f. enacts that every Effatr, Feoffmeni, 
n Gift, Releaſe, Grant, J eaſes, and 5 of Lands, Tenements, Rent, 
Feint Re- Services, or Hereditaments made or had, or hereafter to be made or Bad by any 
coveries, as Perſon or Perſons, being of full Age, of whole Mind, at large, and not in Dureſi, 


well as Re- to any Per ſon or Perſons ; And* all Recoveries and Exetutions bad ur made, 


— Hall be good and effeAual to him to whom it is ſo made, had, or given, and 1 al 
Title, are other to his Uſe, againſt the Seller, Feoffor Donor, or Grantor therebf, and again 
comprehen= the Sellers, Ferffors, Donors, or Grantors, his or © their Heirs, claiming the ſane 
ded. But only as Heir or Heirs to thc four Sellers, Feoffors, Donors, or 4 Grantor: and 


they are every of th. m, and againſt all others having or claiming any Title or Interef in the 


good only ſame, || only to the Uſe of the ſame Seller, Feoffor, Donor, or Grantory Seller:, 


_—_ : Feoffors, Donors or Grantors, or his or. their ſaid Heirs, at the Tim of the 
&c.and Bargain, Sale, Cournant, Gift, or Grant made: 9 Saving to every Perſon u. 
their Heirs Perſons ſuch Right, Title, Afion, or, Interefl, by Reaſon of any Gift m Tal 
ee . thereof made, as they ought to have bad, if this AR had not been made. 

Heirs to ſuch Grantors, ic. So that they are not. good againſt him tha: claims as Heir to » Grantor 
and his Feme in Tail per formam Deni Arg. Pl. C. 4. a. b. Mich, 6 Eliz. in Manxells's ++ fa 
Man recovers by erroneous Judgment, and makes Feoffment to His Uſe, and the other brings Wim 


of Error, and reverſes the Judgment, he may enter without Scire facias againſt the Feoffees ; for it is 


Recovery, and therefore it ſhall bind him and his Heirs and Feoffces by the Statute t R. 3. Bro. 


* * —ͤ I —ʒ—ũ—ẽ—— —v—öͤ—— — — ae 
oO 


Feoffment to Uſes! 337. 1. 3. t Yet if Ci gue Uſe grants a Rent-charge, and the*Feoffecs art di- 
ſeiſed, the Grant ſhall. be good againſt the Piſſeiſor; and yet he does not claim only by the Cefui 5+ 
Uſe Arg. 2. Le. 153. pl. 185. in Caſe of Cordel's Executors v. Clifton. . || This Statute did nt 
take away the Power of Feoffces ; for they. may yet make Feoffments; but enlarge the Power of C/ 
"que Uſe, who may now make Feoffments likewiſe. Godb. 303. in Caſe of Lord Sheffield +: . Ratciif. 


8 It was agreed per Cur, that theſe Words are taken ſor Tenant in Tail in Poſſeſſion, and not Tenant 


* 


5 in Uſe; for Ceſfui gue Uſe in Tail has no Right or Intereſt, Br. Feoſſment al. Uſe, 339 
b. ſ. 40. | I 

Godb. 318. 12. Here it is en chat there is a Difference ee Feoſſment 
Lord Sheſ- according to this Statute and a Feoffment at Common Law]; in Caſe of Feof- 
field's Caſe, ments at the Common Law, the Feoffor ouglit to be ſeiſed of the Lands at tht 


Roll. Rep. Time of the Feoffment ; but if a Feoffment be according to the Statute of 


3345 C. 1 K. 3. in ſuch Caſe the Feoffor did not need to be in Poſſeſſion : Feoffmest 
24 at the Common Law give away both Eſtates and Rights; but Feolfme"!s 
| Feoffments at Common Law, the Feoffee is in Per, viz, by the Feoffor ; but 
in Caſe of Feoffments by the Statute of R. z. the Feoffees are in the 7 15 
vis, by the firſt Feoffees. ; 1 0 . 


by the Statute of R. 3. give the Eſlates but not the Rights. In Caſe of 
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SES axwv TRUST S. (8) 7. 
1 Another pkewiſe is taken in Plowden/between; the Feoff- Gil. Law of 
ent of the Feoffees and of Ceftui que Lie; for if the Cgfui que Uſe for Life Virs 180. 
or in Tail makes a Feoffment in Fee, either with or without Conſideration, 300, PLS £2 
ill the old Uſes were diſcontinued, and the antient Eſtate which the Feoſftes 
had, is gone, and a'new Eftate created ſubject to tlieſe new Uſes raiſed by the 
Feoffment ; for when Ceſtui que Uſe makes a Feoffment in Fee, which by the 
Statute he might Tawfullydo, he paſſed an Uſe in Fee Simple to the Feoffee ; 
which being a new Uſe to the Feoffee, all the old Uſes were diſcontinued, 
and conſequently the Eſtate of the Feoffee muſt be altered; for were. it the -- 
antient Eſtate, it were {till ſubject, by the former and elder Limitation of 
Uſes, to the old Uſes ; therefore have the Feoffees, by Conſtruction, a new 
Eſtate to the new Uſes 3 but if the Feoffees themſelves had made'a Feoff . 
ment without Conſideration, the Feoffees had ſtood ſeized to the old Uſes, for tre 
here was no Uſe nor new Eſtate. | wh 3 

14. By the Statute Ceftui que Uſe has no Power of Alienation, when he Gil. Law 6f 
has a naked Right to an Uſe, and not an Uſe in ; . unleſs it be in order Uſes 27. 
to confirm an Eſtate in Being; becauſe the Intent of the Statute was only, Plow, 3317 
to give Ceflui que Uſe a greater Power to transfer his Eflate, and not any 
other Remedy to regain and reveſt it ; and unleſs he has the Uſe, he cannot 
paſs the U/e, much leſs the Poſſeſſion to another. | 1 SE ; 

15. But if the Feoffee to an Uſe in Fee be diſſeiſed, and Ceftui que 'U/e | 
releaſes to the Diſſeizor, this extinguiſhes the Uſe, and by the Statute bars Plow, 351. 


the Entry of the Feoffee. . * 


the Ad, ile Releaſe is good againſt all claiming any Title or Intereſt to the Uſe of Releaſor. Id. Ibid. 


16. Alſo where Feoffees to an Uſe are Diſſeizees, and after the Diſ- Gil Law of 
ſeiror enfeoff 'Ceftui gue Uſe, who enfeoffs a Stranger ; this is good, and Uſes 28, 
ſhall bind the Feoffees, for the Feoffment is good to paſs the Poſſeſſion, and 
Right of the Uſe, which he had in bim; and the Feoffecs cannot enter to 
terne an Uſe, which the Party himſelf by his own Act has extinguiſhed, 

17. The Statute likewiſe is to be underſtood of C:fui que Uſe, that has 
7 465 Eſe, in Oppoſition to him that has only a Reverſion or Remainder 
ot an Uſe. *:.4 | 

18, If a Feoffment be made to the Uſe of A. for Life, Remainder to B. gu Law of 
in Fee, A. may alien in Fee, becauſe the Feoffees claim the whole Eſtate Uſes 28. 
for the Uſe of A. during his Life, and he has the whole Advantage of it; Powxgg0. 
and the Statute that gives the preſent Poſſeſſor of the Uſe a Power of Aliena- 
uon, has provided an immediate Remedy for the Remainder Man. | 

19. But if the Venant for Life of an Uſe aliens in Fee, and dies, the Gil. Law of 

ces may enter on the Alienee; for by the Words of the Statute, the —5 29. 
Alienation is good againſt Ceſtui gue Uſe and his Heirs, and Perſons claiming 4 
only to his Uſe: So when Feoffees claim to the Uſe of the Remainder Man, and Bar. 
the Feoffment of Tenant for Life, according to the Authority given by the rard's Caſe, 
dtatute is no longer valid to bar the Feoffces of the Eutry; for their Right is the Point 
by the Common Law. reſolved. _ 

20, If there be a Feoffment in Fee to the Uſe of A. for Life, the Remain- Gil. Law of 
der to B. in Fee, H. has no Power of Alienation by the Statute, during Uſes 29. 
the Continuance of the Eftate for Life, becauſe the Poſſeſſion is, as is ſaid, Plow. 350. 
tothe Uſe of 4. only, during his Life, and ſo the Remainder Man hag Co. 1 28. b. 
nothing to do with the Poſſeſſion, and if. the Remainder Man ſhould enter on. 
on the Feoffees and make a Feoffment, either the Uſe or Tenant for Life make 2 
vould be. deſtroyed, or the Feoffees muſt re-enter and create a particular Feoflment 
Elate to themſ; ves, without being ſubje& to Dower, for by the Common 2 the 

| Continu- 
"ce of the Eſtate for Liſe, yet, it ſeems be may ſell his Remainder during the Life of 4. Br. Feoff, 
to Uſey 339. b. 44. 1 1332997 ein 4 | | La 
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Lax, every particular Eſtate is derived out of the Fee · Simple by the 'Apree. 
1 ment of the Parties in Intereſt ; but here are no Parties to ſuch Agreement, 
„and the Statute has not altered the Law in this Caſe: 5 
- Gil. Law of 21. But if there be a Feoffment for Life, Remainder in Fee, he in Re. 
Uſes zo. mainder may make a Leaſe for Years, or,grant a Rent-charge to begin after 
Plow. 350. the Death of Tenant for Life; for he cannot enter and take the Poſſeſſion 
b. out of the Feoffee; but it is an executory Contract on which the Statute 
operates aſter the Death of Tenant for Life. IP 
' Plow. 350. 22. So likewiſe if a: Leaſe for Life is made to the Uſe of A. and after. 
The Reaſon wards the Reverſion is granted to another for Life to the Uſe of B. and 
ie, that here Attornment + is had, and afterwards the Reverſion is. granted to another 
the Eſtates in Fee to the Uſe of C. in Fee, and Attornment is had; in this Caſe 4, 
1 may give the firſt Eſtate for Life to whomſoe ver he pleaſes, and B. may grant 
Uſes go the Reverſion for Life to whomſoever he pleaſes, and C. may grant the Re. 
2 2 the verſion in Fee to whomſoever he pleaſes. V | 
eve - | 4 ; 5 f 75 
tates, whereas in the Caſe of a Feoffment to the Uſe of one for Life, tc. all the ſeveral Uſes ifſve 
out of one Eſtate, viz. out of the Fee Simple, which is one ſame Eſtate without Divifion, and the 
ſeveral Poſſeſſors of the ſeveral Uſes cannot ſever the Eſtate which is intire. Plow. loc. cit 


Plow. 350. 23. Where a Feme Covert was Ceftui que Uſe, and ſhe and her Baron 
| made Feoffment. This was good but during the Life of the Baron onh, 
dy Equity and Reaſon, though the Statute of 1 R. 3. ſays nothing of a 
| „ Feme Covert, c 2 
Gil. Lawof 24. It is to be obſerved farther with Regard to the Power given over 
Fi Uſes 32, Eſtates in Uſe, that if Ceſlui gue Uſe makes a Feoffment iu Fee upon Con- 
rlaſt-202.2, dition, and after enters for the Condition broken, he ſhall be ſeized of the 
mu — Tower Eſtate in the Land; for the whole Eſtate is diveſted out of the Feoffee by the 
hang —4 of Feoffment, and they cannot enter for the Condition broken, becauſe no Par- 
his Wife ties to it. ＋ 5 | f | 


| make ſuch 


Feoffment, and re-enter for the Condition broken, there he ſhall be ſcized.in Right of his Wiſe, a 
beſore. Bro. Feoft. to Uſes, 338. b f. 23, | 34 


Bro. F. al. 25. But if Ceſtui que Uſe in Tail aliens the Land by Leaſe and Releaſe, 
Uſes 337- or Feoffinent ; this only binds the Feoffces during his Life, becauſe he has 
"67 338. no longer Power of Alienation ; if the Ceſfui que Uſe however aliens by 
Feine, this is good, and bars the Entry of the Feoffees after his Death; 
for that would diſpoſſcſs the Eſtate in Tail by the Statute of 4 H. 7. yet it 
: he aliens by Recovery, it does not bind the ue, becauſe he is not Tenan! 
5 to the Precipe ; ſo that would be no Bar at Common Law, and this is not 
mid. f 5. helped by any Statute : For though a Recovery here be expreſaly men. 
Gil. Law of tioned, and ſo binds the Party himſelf, yet the Right of the Eflate in Tal 
Uſes 38. is ſaved. | 5 | | 
x Ch. Caf 26. If Tenant in Tail of a Truſt levy a Fine, or ſuffer a Recovery, this 
49-213- is an equitable Bar of the Eftate, though the Truſtee does not join in the Re- 
2 Ch. Cal covery to make a legal Tenant to the Precipe ; for as the Fine and Recore- 
63, 64 xy paſs the Entail in a legal Eſtate at Common Law, ſo it paſſes the Ental 
| of a Truſt in the Court of Equity. l | 1 85 
3 Ch Cal. 27. But if Tenant in Tail of a Truſt makes a Mortgage, or acknowledges 
119, lad. à Judgment or Statute, and then levies a Fine and ſettles a Jointure, the 
1 | ee ſhall hold it ſubje& to the Mortgage or Judgment, in the ſame 
anner as if the Mortgagor or Conuſor had been Tenant in Tail of the 
legal Efiate, and after the Mortgage or judgment had levied a Fine and 
made a ſoiature.; becauſe the ſubſequent Declaration pf the Uſe of the Fine 
is merely the Act of Tenant in Tail, and he cannot by any Act of his own 
make a ſubſequent Conveyance take Place of one Precedent ; and the rather 
_ becauſe the Feme claims under that Fee which Tenant in Tail got by tht 
Recovery or Fine; and that Fee was ſubject to all the Charges he bad hid 
upon it, | et 3 a I 
5 


— 
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28. If Ceffui que Uſe makes a Leaſe for Years, reſerving a Rent, he ſhall Bro. Feoff, | 
have an Action of Debt upon the Contract, but he ſhall not avowv, becauſe to Uſes 337. 
the legal Eſtate of the Reverſion is ſtill in the Feoffees, ſince he has put the g 338. : 
Eftate our of them but for a Term; but the equitable Eſtate is in him, and 

he may diſpoſe of-it, and the Rent paſſes ; but the Feoffees ſhall puniſh for 

ale done by the Tenant, and enter for a Forfeiture, &c. ; 

29. Alſo if Cefftui gue Uſe makes a Leaſe for Years, reſerving a Rent, this Bro. F al. 
ſhall go to his Heirs ; for ſince the Statute has given him Power to make Uſes 338. b. 
Eſtates at Law, they are governed by the Rules of Common Law. . 18.23 & 

| ' ; >, | g 39. Gil. Law 
£ | CES / of Uſes 34- 


30. 8o likewiſe if Ceftui que Uſe makes a Leaſe for Years, reſerving a Br F.toUſes 
Rent with a Clauſe of Re- entry for Non- payment of the Rent, and the Rent 338. f. 18. 
is behind, Cęſtui que Uſe may enter; for he only can take Advantage of his | 
own Condition. And fince the Statute allows the Act of  Re-entry by al- | 
lowing him Power to make Leaſes, he ſhall for ever keep the Poſſeſſion Gil. Law of 
againſt the Feoffees. Quere tamen. Uſes 34. 
31. A Gift of Land for Years, or of a Leaſe for Years, to an Uſe, js Bro. Feoſſ. to 

, notwithſtanding the Statute of R. 3. For the Statute is intended to Uſes 340. 
avoid Gifts of Chattels to Uſes, to defraud Creditors only ; and ſo is the . % 
Preamble and Intent of this Statute. g S 

32. But the Statute does not give Cui que Uſe, any Power to deviſe the Gil. Law of 
Land. The next Property is, Uſes 323. © 


2, That it is deſcendible ; wherein 


33. With Reſpect to the Deſcent of Uſes, we muſt conſider, 1. Of the 

Deſcent of an Uſe in Poſſeſſion. © 2. Of the Deſcent of an Uſe in Reverſion. ; 

34. Concerning the firſt, it is a Principle, That if an Uſe be limited to Gil. Law of 

a Man and his Heirs, the Court of Chancery will direct it to go to ſuch Per- Uſes 16. 

ſons as the Common Law has appointed to repreſent him, for the Chancery 

cannot alter the common Import of Words, or ſet up Rules of Property op- 

polite to the Rules of Law. : 8 
35. As the Court of Chancery cannot alter the Deſcent of the Land, ſo Shelley's ; 

it cannot alter the Law and Cuſtom of a Place; for all immemorial Uſages Cafe, 

are Part of the Laws of the Land: And ſo if a Man makes a Feofiment in Dy. 179 

Fee of Lands in Gavelkind, or Burrough Engliſh, without a Conſideration, 3 Rol. Abr, 

tothe Uſe of the Feoffor and his Heirs, this ſhall go to all the Sons, or to the 780. 


youngeſt, according to the Cuſtom. | ON 


Samme's Caſe. See Hob. 31. Coundlen o. Clerke, Br. Feoff. to Uſes 339. . 32. 


36. So alſo if there is a Cuſtom, that Lands ſhall go to the eldeſt Daugh- Rol. Abe. 
ter only, where there is no Son, and a Truſt in Equity deſcends upon the mp 


Heir, it ſhall go to the eldeſt Daughter only. Jones, v. . 
a Reaſby. it was in the ſame Term decreed in Chancery accordingly. Ibid. 


37. As the Chancery is governed by Rules of Inheritance, therefore none 1 luſt. 14- 
can make himſelf Heis, but he that „5 the Perſon that was laſt in 1 
Poſſeſſion ; for he that laſt poſſeſſed it had the entire Dominion and Property, Cale. 
which none elſe can have but by ſtanding in his Place ; and no Man can ſtand 

in his Place but one of the whole Blood. N | 

$. Thus if Lands deſcend on the Part of the Mother, and the Party makes tinſt. 13. a. 


a Feoffment in Fee, without Conſideration, or reſerving this Uſe to him bog Abr. 


Rep. 7 Samme's Caſe, Bro. P. to Uſes 338. a. f 10. But ſee Keb. 31. Counden v., Clerke, 
134. | 


> % 
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his Heirs, the-Uſe ſhall deſcend to the Heirs of oF, Part of the Mother; for 
the Land would have gone to the Heirs of the Par af he Motber, and an 
Uſe is but an Eſtate in Equity, Part of the Eſtate in 1 Land; for the Rule 
of Law that tends to the Eſtabliſhment of Families andEncouragement of In- 
duſtry, is, that thoſe that take Benefit as Repreſentatives. ſh convey it 
all along in the Blood of the firſt. Purchaſer, from whom the Benefit was de. 
rived, and the Uſe and Poſſeſſion was derived from the Mother, and the Uſe 
was never parted with, but the Poſſeſſion only; ſo the Uſe mult be all along 
ts conveyed to the Heirs on that Side. JC Rae er > ae Arlen 
Gil. Lawof 39. It is to be obſerved likewiſe, that there is a Pgſaſio Fratris of an Uſe, 
" Uſes 18. which follows the Analogy of Deſcents at Law; and ſo if a Man ſeized in 
1 Rep, 121. Fee of an Uſe had Ifſue a Son and a Daughter by one Venter, anda Son by 
Chudleigh's another Venter, and deviſes it for Years, and dies, and the Son dies durin 
Cate the Term, the Daughter hall have it, and not the Son; otherwiſe it hai 
been if he had deviſed it for Life. ins, 5 jag 
Bro. F. to 40. Alſo if a Man for a valuable Confideration purchaſes Lands, or the 
Uſes 337. Ie of them to himſelf, yet they ſhall deſcend to his Heirs ; for there wants 
wel not the Word Heirs to create an Inheritance in an Uſe ;* for it is Equity 
b Shalley's that a Perſon, who gave a Conſideration for the Fee, ſhould have it; and 
Caſe. that 1s not ſetting up any other Rules of Property oppoſite to the Rules of 
Gil. Law of Law, but mitigating and diſpenſing with the Rules of Law, in particular 
Uſes 17,18. Caſes, where they ſhould happen to ſhelter Diſhoneſty and Oppreſſion: But 
Xa now, fince the Statute, no Inheritance can be raiſed without the Word Heirs, 
becauſe now the Uſes, as will be ſhewn, are transferred into Poſſeſſion, and 
muſt be governed by the Rules of Poſſeſſion at Common Law, as to the 
Words that create new Eſtates. 1 


2. Of the Deſcent of an Uſe in Reverſion. | 


41. To Regard to Deſcents of this Kind, they are goyerned by the follow- 
ing Rules. tf | „„ | 
42. Where a Man has an Eſtate in himſelf, and limits an” Eſtate to his 
Right Heirs, he is ſeized of the whole Eſtate. 
Vent. 380. 43. In the ſame Manner, where a Man has an Ufe in himſelf, and limits 
Pibus :. an Uſe to his own Right Heirs, the fame Uſe is in him ſtil, The Reaſon is, 
INE. q becauſe Anceſtor and Heir are correlative ; and ſo whoever repreſents me as 
«road to my Eſtate veſted in him after my Death, 1 repreſent him during my Life 
9. ge 
as to that Eſtate; and conſequently giving an Eftate, already in me, to 
my Heir, is not departing with it, for it is a Diſpoſition in other Words 
to myſelf, and fo all Things remain in Statu quo. 
TiInſt.22.b 44. Thus if a Man ſcized of Lands in Fee, makes a Gift in Tail, or a 
Gil. Law ef 7 cafe for Life, Remainder to his own Right Heirs, they take by Deſcent, 
Vis 40. as in the old Reverſion. | 
Gil.Lawof 45, Allo if A. ſeized of Lands in Fee, grants them by Fine, during his 
Ulcs 20. gwn Life, the Remainder to his own Right Heirs, the Reverſion is in him, 
and he may grant it. | 
Id. ibid. 46. So likewiſe in the Caſe of a Fine ſur Conuzance de Droit que il ei 70 
Dy. 237. Feme ad de jon done to the Huſband, with Remainder to the Conuſor, for Lite, 
Reniainder to the Right Heirs of the Huſband, they are in the old Rever- 
ſion, and the Wife ſurviving ſhall have it for Life. | f 
F. of Bed- 47. Alſo if a Man makes a Feoffment without a valuable Conſideration, 
. Caſe. to the Uſe of himſelf, for forty Years, the Remainder to B. in Tail, the Re- 
WES -18, mainder to bis own Right Heirs; the Feoffor is in the old Reyerſion, and he 
219.5 C. may deviſe-it, for a Feoffment without Conſideration, does not diſpoſe of the 
1 Rep. 130. Uſe thereof; the old Uſe is in him ftill, of 


Chudleigh's ; — 48. But 
Caſe. : 1 


1 
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48. But it bath been held, that if the Feoffment were made upon a va- Llnſt. 2a. b. 
ſuble Conſideration, inaſmuch as that it is a Diſpoſition of the Uſe, chere i 1 
- an Eſtate in the Feoffees to retain it till the Death of the Feofforsz and . * 
this is an Eſtate of Frechold, and affords a Tenant to the Precipe, and an * 
Fate to ſupport a contingent Remainder. | \ law td 

49. Alſo where I limit an Uſe, already in me, to my own Repreſentatives, Gil. Law of 
nd add a Qualificatian to thoſe Repreſentives ; though this be no de- Uſes 20. 

ing with the Eſtate, becauſe there are not Words to convey it out of 
mel, yet there is an Alteration of the Eſtate in myſelf, and the Uſe ſhall 
ter and deſcend to my Heirs that came under that particular Diſtinction 
nd Qualification ; becauſe the Uſe has always been changed and modified - 
xcording to the Intent of the Parties who have the Intereſt; and fuch a 
particular Eftate ſhall be ſuppoſed in them, as may beſt anſwer the Intent, 
ut res valeat. 

50. It is to be obſerved likewiſe with reſpect to Remainders, that where 1 Vent. 372, 
; Man limits an Eſtate of Freehold to me for Life, with a Remainder to my to 382. | 
Heirs, though after ever ſo many particular Eſtates, the Remainder is veſt- —.—2 
ein me for three Reaſons, 1 28 

51. Firſt, Becauſe otherwiſe you conſtrue the Grant moſt in Favour of 
the Grantor, and let him into the Reverſion during the Contingency, to 
puiſh Waſte and enter for the Forfeiture. | 

$2, Secondly, Becauſe the whole Advantage muſt be intended to me when 
[an firſt named to take the ſame Sort of Eſtate in the Conveyance, and the 
Berefit is not deſigned to any other particular Conveyance, but to all other 
Perſons that bear the Character of my Repreſentatives ; ſo that the Limita- 
ton is for my Sake, and only intends to enlarge my Eftate after the parti- 
alr Lſtates are worn off, yet cannot be conſtrued in the ſame Manner as 
where an Eſtate is limited to A. the Remainder to the Right Heirs of B. be- 
auſe there is nothing in the laſt Caſe (to lead the Mind to ſuch an Inter- 
tation; for there is no Benefit originally deſigned to B. but to his Heirs 
pumarily, and ſo the Heir takes as a Purchaſer. 

$3. But if the ſame Sort of Eſtate be not limited to the Anceſtor as to the 
fer, the Heir muſt take by Purchaſe ; for it is plain the Donor deſigned him 
n original Benefit, quite different from what he deſigned the Anceſtor. 

(4 Thirdly, Becauſe when the particular Eſtates are worn off, they are 
» if they had never been; and ſo the Heir ſhould claim by Deſcent, as in 
bs better Title, and as of the dying ſeized of his Anceſtors. 

55- Another Reaſon of this Law is, becauſe it muſt be a contingent Re- 
under, or a Remainder veſted ; but it would not be a contingent Remain- 

&, becauſe of Neceſſity it muſt be in the Anceſtor, and the Perſon that 
treſents him, and ſo conſtrued a Remainder veſted. —Thus | 

56. If J. S. makes a Feoffment to the Uſe of A. L. the Remainder to Gil. Law of 
H. the Remainder to the Right Heirsof A. the Remainder is veſted in A. Uſes 23. 

x lis Heirs claim by Deſcent. ee | 

57- But if J. S. makes a Feoffment to the Uſe of A. for a Term of Moor 720. 
lun, the Remainder to B. T. the Remainder to the right Heirs of A. the Farlaf Red- 


lerainder is not veſted in A. but his right Heirs take by Purchaſe. on AED 


Uſes 23. 


N. If an Eſtate be limited to A. for Life, Remainder to the Heirs 1 Inſt. 22. b. 
la of the Body of A. and to the Heirs Males of ſuch Heir Male, there 2 Rep.gxb. - 
Ii Truſt executed in H. becauſe this is within the Rule; for here an Eſtate cites Fen- 
vinited to A. for Life, with a Remainder to his Heirs; and ſo the Word 22 5 
lun is not a Name or Purchaſe, but of Limitation. . eng 11] | 
65 But if an Eſtate be deviſed, or per Hale, be 8 to A. ſor Life, 1 Rep 66, 
Remainder to his next Heir Male, and to the Heirs Males of the 67. Archer 
7 of ſuch Heir Male; there is an Eſtate only for Life in A. and a 3 
Mugent Remainder in his Heir, as a Purchaſer, which velts eo infante Uſtes 24. 
| that I Inſt. 22. ” 


*%. 


| 4Rep.23. 67. If a Copyholder ſurrenders to the Uſe of his laſt Will, the Land 
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"1 that the particular Eſtate determines ; for though there be u Elte . 
Life in . = ol 


t the Remainder is limited to his Heir only, in the fingular Wil 

| Number; and Heir in the'fingular Number oniy, is a Word of Purchaſe Life 
and not of Limitation. ' - | | | : 

Gil Lawof 60. Likewiſe if an Eſtate be limited to a Man and his Heir, he has only Uſe 
8 an Eſtate for Life; for it cannot go in perpetual Poſſeſſion, becauſe no more 
7 ns FA Repreſentafives than one only is expreſſed. The Heir cannot take by Way 
of Remainder, becauſe it is limited by a Conjun&ion-Copulative ; and ; 


Joint-tenant he cannot be, becauſe nemo eff Heres viuentit. 7c 
id. Ibid. 61. But if one deviſes an Eſtate to a Man and his Heir, a Fee. fal the ] 
paſſes, and Heir there is taken as nomem colle#ivum, to anſwer the Intent 71 
of the Party, which appears to be, that he intended to paſs a Fee, as if it had Land 
been limitted to the Deviſee and his Heirs for ever. of Cl 


Gil. Lawof 62. So if an Eſtate be deviſed to A. during the Life of B. in Truſt for B. 72 


x. ag and after the Deceaſe of B. to the Heirs Males of the Body of him the (ail the | 


353 B. now living; that is a Remainder veſted inthe Heirs of B. for Heir nov be f 


Durdant. living, in that Deviſe, muſt be taken as a Periphraſis of the Heir apparent, 
who is called Heir in Law, as may be obſerved by the Words quare Filun 
& Heredem rapuit. | 


63. The next Property of an Uſe is, 73 
. | | | Proce 

3. That it is deviſeable. _ 4 

2 


Treatiſe of 64. The Reaſon why Lands were not originally deviſable, was, be. 
Tenures 75. cauſe the Ceremony of Livery was required to the Tranſmutation of the 
iRep.123.b. Poſſeſſion, which is not neceſſary to the Diſpoſal of an Uſe ; for Livery u | 
Gil. Law of to give Notice againſt whom the Precipe is to be brought, and the Precye i 14 


. only of an Eſtate of Frechold. Aﬀets 
But by 32 * 
H. 8. e. 1. and 34 H. 8. c 5. Lands, &c. are deviſable by Will. 0 Ke 


GRep.18, Sir 65. If a Man makes a Feoffment in Fee to the Uſe of his laſt Will, the 

Edw.Clere's Feoffor has it to the Uſe of himſelf and his Heirs ; for until a Man has ac 5 ole 

_— tually diſpoſed of the Uſe, the Uſe is in him only; and if he deviſes, the 

200. se- Parties muſt claim their Intereſt by the Deviſe. il | 

main'sCaſe. | | | 

GRep. 18.Sir 66. But if a Man makes a Feoffment in Fee to the Uſe of ſuch Perla 

Edw. Clere's and Perſons, and of ſuch Eſtate and Eſtates as he ſhall: appoint by his ll 76. 

_ Will; there by the Words of the Conveyance he has a qualified Fer, f ket 

Gil. Law of Declaration and Limitation according to his Power reſerved ; and it is on 

Uſes 33. the Office of the Will to nominate; for the [Intereſt is transferred and di 
| poſed of by the Feoffment. But where there are no Words of Diſpoſition 


Oc. in the Feoffment, there the Parties muſt claim by the Deviſe. 


Cope ſtill in the Copyholder, and he may diſpoſe of it by an Act in his Lit 
11 _ 174. time ; if he does not, by any Will, it ſhall go to his Heirs; if he make 
Bulleyn aud Will it paſſes by the Surrender, and not by the Will; for the Property 
Graunt's the Copyhold is not altered by a private Act of the Tenant, but by an opt 
Caſe, and ſolemn Act in the Lord's Court; but at Common Law the Uſe of t! 
Cro.El.441. Land may paſs by a Deviſe, as is ſaid; and the Frechold itſelf fince f 


Fitch . 
Hockley. Statute. 


2 Wil. 16. Doug. 716. 1 Term Rep. 600. 


Hob. 349- 68. Alſo if a Man ſuffers a Recovery to the Uſe of his laſt Wil, N þ 
Earl of Or- may diſpoſe of the Eſtate by a Conveyance de novo during his Life ; but 


—_— cannot during his Life limit new Des on the old Recovery, ſo as to 


Law of thereby bound from any Alteration; becauſe the whole Intereſt of the N I 
Uſes 36. covery was declared to be to the Uſe of his Will; which is Walon 
ite Nature | ls the 
| 6g - 
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Likewiſe if a Man makes a Feoffment in Fee to the Uſe of his laſt Bro. F. al. 


— and in the Deed he expreſſes the U /e of the Will to be to himſelf for Uſes 337 
Life, and then to his Son in Tail, and afterwards makes a Leaſe for Years, f . 79 H. 


and Ges; this ſhall bind the Son; for it being expreſsly declared to thee 
Uſe of his Will, it ſuppoſes a Power in him to change it. | the Uſ-in 


declared up- 
on the Livery without the Word Will, there he cannot alter his Will Bro, loc, cit. 


If Ceftui que Uſe deviſes, that hig Feoſſees may alien the Land to J. S. B. F. 338. 
e B. and B. may alien to 7 S. | 7 ſ. 12. 
71. Likewiſe if Ceſtui que Uſe deviſes, that his Feoffees ſhould alien the Ibid. 
Land for Payment of his Debts, the Creditors may compel him in the Court 
of Chancery to do it. { 
12. 80 alſo if Ceſui que Uſe deviſes, that his Feoffees ſhould alien the Land, Ibid. 
he Heir ſhall take the Profits till Alienation, and if they do not alien, 
be ſhall have the Land for ever. 4 


4 That it is not extendible or Aﬀets. 


13, The Reaſon why an Uſe was not extendible is, becauſe there is no Rep. at. b. 
Proceſs at Law but upon Eſtates at Law; and Uſes are merely Crea- Chud- 
tures of Equity, on which the Common Law can award no Execution, and leigh'sCaſe. 
they were not Aſſets, becauſe they go in the Courſe of Inheritance; and not . _ Cales 


Exccutors. | 8 


Box. Id. 128. Pratt 9. Colt. 


7 But if a Term be limited to attend a Fee Simple this ſhall be Hardr. 489. 
ſets for the Payment of juſt Debts; for the Court of Chancery will Ihe Attor- 
vt carry it out of its due Courſe, where there is any Prejudice or Incon- ?*? General 


: v. Sir Geo, 
Knience, Sands, 


15. Likewiſe by the Stat. of R. 3. it is held extendible upon a Statute Bro. F. al. 
daple or Merchant; for this is in the Nature of a Grant, or Leaſe for Uſes 339. 
em; and Grants of Leaſes are made good againſt Cui que Uſe and LAS 

te Feoffees, by the Statute, : Ch adleigh's 


16. But ſince the ' Statute of Frauds and Perjuries, Uſes ſeem to be 1 Chan. Rep. 
ſts in the Heir for the Payment of juſt Debts; the Heir being 128. Pratt. 


| - Colt. 
wg pay all juſt Debts out of a real Eitate that Deſcends from the G1 Los of 


Uſes 38. 
5. That it is not forfeitable. 


7. An Uſe in Fee could not be forfeited for Felony ; for in Caſe of Hard. 466, 


kes Sy the Lands are caſt on the Lord of whom they are holden, for want 487, 488, 

"ty len; but an Uſe is holden of no Body. 439, Gil, 

n ope Law of 
Uſes 38 


18. Neither could it be forfeited for Treaſon; for all Tenures are for- Hard. 492, 
ad by the Breach of Fidelity and Duty owed to the Lord ; for under 49s. 

kt Condition the Tenants take their Eſtates, and conſequently all Breaches Gil. Lawef 
Allegiance forfeit the Eſtate to the King, ſince it originally came from Uſer 39. 

m conſequently the Eſtate which is holden may be forfeited ; but an py 4410 tp 


| in this P oint 
s holden of no Body. isaltered by 


26 H. 8. c. 13. 33 H. 8. e. 20. And ſee Hale's P. C. Vol. 1. 240, 247, & /equent'. 


*. But if a Term be limited in Truſt, and Cefui que Truf commits Allen 16. 
=o or Felony, the Term is forfeited ; for the — Property goes Holland's 
a the Perſons; and when the Poſſeſſion is forfeited, the Party is inca- 0”. 667 
of perſonal Property, conſequently the Right is in the Public, and % V 
King has the Uſe of the Term in this Caſe. N Gil. Law of | 
| : 82. Yet U.). 


359, | os ES -axy TRUSTS 
Hard. 4956. 80. Vet if a Term be limited to attend the Inheritance in Tru 


- 72 * F . | Gi 
Attorney: forfeited for Felony, becauſe it does not veſt in his Perſon 2 "= 1 _ 
2 v. Executors, but belongs to the Inheritance, like the Cliirters which wes not their 
Gill a ot! | | * 
Uſes 39 53 

27 N 


Aud 204, 81. But no Uſe can be forfeited at this Day, unleſs it be of n Chat 
Pl. 52.17 a Leaſe, for all the Uſes of Franktenement are, by the Statute of 27 H. "us 
Francis In- cuted in Poſſeſſion, as will be ſhewn hereafter ; and ſo there is no Uf 
glcficld's' "which can be forfeited, and it would be in vain to give Uſes: where no Us; 
Caſe. ' exiſts at the Time. ; e Yo 


6. A Woman is not dowable of an Uſe. 


1Rep.122.3. 82. A Feme was not dowable of an Uſe, for the Privilege of Dower vn 
Gil. Law of only to Freeholders' Wives; now an Uſe, being no Freehold, was not 
Uſes 25- within that Law, and the Chancery allows the Feoffees to be ſeized to No. 


/ Ae body's Uſe, but thoſe that are particularly named in the Truſt. 


be Tenant by the Curteſy of an Uſe. 1 Rep. 122. 


1 b. 83. And that being the Caſe, it became a Practice; for the Father and 
Vernon's Friends of the Woman, to procure the Huſband to take an Eſtate from the 
Caſe. Feoffees, or others ſeized to his own Uſe, for Life; and then to the Uſe 
After the 27 of his Wife, for Life, before or after the Marriage; which was the Ori- 


| H. 2. * ginal of Jointures. 


Uſes into Poſſeſſion, the Wives would have been intitled to their Dower of the Huſband's Seizin, 
as well as to their Jointure, which occaſioned the adding of the Branch concerning Jointures to the 
47 H. 8. See Title Jointure, Vol. 3. p. 220. 5 


o 


* 


# 


(c) Ot the Jnconveniences of Uſes, 


| or /4 
1.C! UCH was the Nature, Property, and Operation of Uſes at Common 4 

12 Law, and ſince the Stat. of R. 3. and though theſe Uſes had a very 7 
equitable Beginning; yet, like all new Models of general Schemes of or- 5 
dering Property, they introduced a t many unforeſeen Inconveniencies, 4 
and ſubverted in many Inſtances the Inſtitution and Policy of the Common n 
Law. For— þ | 75 
see the Pre- 2. Eſtates paſſed by Way of Uſe, from one to another, by bare Words 75 
| amble to only, without any ſolemn Ceremony or permanent Record of the Tran. Fe 
25 80 H. action; whereby a third Perſon that had Right knew not againſt whom to Ut 
1 Rep.123, bring his Action. ; . | ' 4 
4. 18 boo 

1 And.323. 3. Uſes likewiſe paſſing by Will, the Heirs were diſinherited by the in- ; 
Y a 0 73. c advertent Words of dying Perſons. Lords alſo loſt their Wardſhips, el 
Uſe 4 o Relieſs, Marriages and Eſcheats; the Truſtees letting Ceffui que Uſe con. 1 


tinue the Poſſeſſion; whereby the real Tenants that held the Lands could 
0 not be diſcovered. The King likewiſe loſt the Eſtates of Aliens and Cr- 
minals ; for they made their Friends Truſtees, who kept Poſſeſſion, and 

ſecretly gave them the Profits ſo as the Uſe was undiſcovered. Purchaſers 

were unſecure; for the Alienation of Ceffui que Uſe in Poſſeſſion was t 
Common Law -a Diſſciſin, and though the 1 R. 3. c. 1. gave him Power 

to alien what he had; yet the Feeoffees might till enter to reveſt a Remain- 

der or contingent, Uſe, which were never publiſhed by any Record or Li- 

very, whereby the Purchaſer could know of them. Eſtates likewiſe erented 

by Law in Conſideration of Marriage, ſuch as Tenancies in Dower 


S | 


F . p 
89 n 
4 


| 1 
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by Curteſy, were defeated, notwithſtanding. the 1 K. 3. Add to theſe, ,.. 
{at the Uſe was not ſubje& to the Payment of Debts, and that many loſt 

weir Rights by Perjury, in Averment of ſecret Uſes. And laſtly, that S- 
lier might be allowe in Mortmain. ny 15 1 
45 To remedy theſe Inconveniencies, the Legiſlature framed the Stat. of 

1 H. f. 6. 10. Which leads us to conſider, | 


of the Alterations introduced with refpett to 
g — to Uſes by the 27 H. 8. c. 10. N 
Wy: a 


NAC Ts, chat, Where any Perſon|| or Perſons fland or be* ſeized, I 25 H.. e. 
or at any Time * ſhall happen to be ſeized of or in any Honours, 10. . 
Coll, Manors, Lands, Tenements, Rents, Services, Reverſions, Remainders, The Word 
aber Hereditaments, + to the Uſe, Confidence or Truſt, of any other Perſon (P —_— 
i Perſons, or of any Body Politic, by Reaſon of any Bargain, Sale, Feoffment, 3 | 
Fine, Recovery, Covenant, Contrad, Agreement, Will, or other<viſe by any tions Lord 
Manner of Means whatſoever it be ; in every ſuch Caſe, all and every ſuch Bacon's 
Prrſor and Perſons, that have or ſball have any ſuch Uſe or Truff in Fee-fample, Reading on 
Tal, for Life, or Years, or otherwiſe, or any Uſe, Confidence, or Tru in 8 
kenainder or Reverter, ſpall from henceforth fland and be ſeized. And be deemed 34, - . 
od judged in lawful Seifen, Eſtate and Poſſeſſion g of and in the ſame Honours, This Word 
kc, th all Intents, &. of and iu ſuch like Eflate as they had or ſhall have in the (ſeized) ex- 
UI Ke. of and in the fume ; and the Eſtate, Title, Right and Poſſeſſion of ſuch cludesChat- 
Fan or Perſons as were or hereafier ſhall be ſeized of any Lands, Tenements, 1 Fug 1 
ir /lereditaments, to the Uſe, Confidence, or Truſt, of any ſuch hy th or Perſons, N — 
i of any Body Politic, be from henceforth clearly deemed and adjudged to be cludes con- 
n him, or them that have, or hereafter | ſhall have any ſuch Uſe, Confidence or tingent 
Tel. afier ſuch Quality, Manner, Form, and Condition as they had before in Uſes, be- 
i !5 the Uſe, Confidence or Truſt that was in them. \ | 2 my; 
bat be but to a Fee Simple of an Uſe; and when that is limited, the Seiſin of the Feoffee is ſpent. 
Lu. Bacon's Reading on the Statutes of Uſes 355. 

f This Word (Hereditaments) is to be underitood of thoſe Things whereof an Inheritance is in 
r ite grant a Rent-Charge de Nevo for Life to an Uſe, this is good enough; yet there id no 
"acnance in being of this Rent. It likewiſe ,exc@ des, Annuities and Uſes themſelves; ſo that an 
Cs caunnt be to an Uſe. Ld. Bacon's Reading on the Statute of Uſes 335. 

+ The Sta.ute having ſpoken before of Uſes in Fee - ſimple, in Tail, for Life or Years, addeth, or 
Kerwiſe (in Remainder or Reverter) whereby it is manifeſt, that the firſt Words are to be under- 
wood of Ules in Poſſeſſion. Ld, Bacon's Reading on the Statute of Uſes. 337, | 

| The Words (lawful Seiſin, State and Poſſeſſion) intended not a Poſſeſſion in Law only, but a 
kiiu in Tail; not a Title to enter into the Land, but an actual Eftate, Ld. Bacon's Reading of 
tte Statute of Uſes 333, 


2.3 2. Where divers Perſons ſhall be jointly ſeized to the Uſe or Truſt 
y any of them, thoſe which ſball have ſuch Lig or Truſt, ſball be adjudged to 
eve on'y ſuch Eſtate, Poſſeſſion, and Seifin of the Landi, &c. as they had 
« the Uſe or Trufl, ſaving to all Perſons other than thoſe which be ſeized to 
#1 U/e or Truft, all Right, &c. ; an 


3. Aſo 


* 


* 
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Upon this 3. 8. 3. Alſo ſaving to all peta ag nan or ee 
towing 7 all ſuch former Rights as they might have had to their on proper UL % 
Clauſe the BED | "— ; #9 
following Caſe has been determined. The Huſband being ſcized in Fee made 4 Leaſe to 0, and 7 
but it was in ſecret Confidence for the Preferment of his Wiſe; and afterwards he made a Feof, 
to O. and others of the fame Land to other Uſes. It was decreed by the Advice of Wray, Anderſon and 
Manhood, that the Term was not extinguiſhed by this Feoffment, by Reaſon of the Proviſo; and Th 
cauſe O. had this Leaſe to his own Uſe, it is not extinguiſhed by the Feoffment which he took to the 
Uſe of another. Mo. 196. pl. 345. Cheyney's Caſe. 2 And. 192. pl 9. S. C. ſays the Leaſe wamy 
really in Truft to the Uſe of the Wife, and Education of their Sons and Daughters, notwithſtanx 
that divers Covenants were therein contained, and a Rent was reſerved ; and ſays that the Feoffment 
made afterwards was to the Uſe of the Huſband himſelf, and his ſaid Wife for their Lives with ks. 
mainder over; and that the ſame was held accordingly. | 


* 1 
A Man, in 4. S. 4, 5. Where any be feiſed to any Uſe or Intent that another ſhall be 
. Confidera- à yearly Rent out of the ſam? Lands, Ceſtui que Uſe of the Rent ball be deed 
beer, in the Poſſeſſion thereof of like Eſtate as he or ſhe had that Uſe, ” 
Affection, covenanted to ſtand ſeized to the Uſe of himſelf for Life, the Remainder to B. his Sean 
© Tail, and to the Intent that B. ſhould have a Rent ifſuing out of the Lands, during the Life of 4. 3, 
the Son dics and his Executors brought D bt for the Arrears of the Rent. It was reſolved and ad- 
judged, that by theſe Words of the Statute B. in this Caſe had a good Rent, as well upon Covenant 
as by a Feoffment, or Bargain and Sale. Sir W. Jo. 179. Rivetts v. Gedſon. 


Vaugh. 30. 5+ The Deſign of this Law was utterly to aboliſh-and deſtroy that per 
Dixon v. nicious Way of Conveyance to Uſes; and the Means they took to do it vu 
"Harriſon. to make the Poſſeſſion fall in with the Uſe in the ſame Manner, as the 

Notwith- Uſe was limited; and where they were all Freeholds, it was thought they 
Hs ie would be then ſubje to the Rules of Common Law; but the Method 
here are, has not anſwered the Legiſlature's Intent; for it has introduced ſerenl 
s will be Sorts of Canveyances quite oppoſite to the Rules of Common Law; for 
ſewn more now, wherever an Uſe is raiſed, the Statute gives Ceſtui que Uſe the Pol. 
particular- ſeſſion; ſo that it is only neceſſæy to form an Uſe, and the Poſſeſſion 
23 of Paſſes, without any Livery or Record, and the Reverſions without the 

2 an Attornment of particular Tenants; and now the Uſe (by the Name of 
Ufeor« Truſt, which were one and the ſame before the Statute) remains ſeparatcy 

Truſtwhich in ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before 
ſtill remains the Statute, and, are not brought together but by Decree. in Chancery, or 
28 aach the voluntary Conveyance of the Poſſeſſor of the Land to Ceftui que Tril. 
215 380 that the principal Uſe of the Stat. of 27 H. 8. eſpecially upon Fines le- 
Ccatute ol wied to Uſes, is not to bring together a Poſſeſſion and Uſe, but to introduce 

the Courts ;a general Form of Conveyance, by which the Conuſors of the Fine, who 

of Equity, are as Donors in the Caſe, may execute their Intents and Purpoſes at 

and fubje&t Pleaſure, either by transferring their Eſtates to Strangers, by enlarging, d- 
Oden“ miniſhing, or altering them, to and ſt themſelves, at their Pleaſure 

Crib g, or aitering them, to and amongit themſelves, at their , 

and Direc- Without obſerving that Rigour and Strict neſs of Law for the Poſſeſſion of 
ww it. the Conuſec, as was requiſite before the Statute. | 

Where a - 

Man ſeized in Vee raif 82 Term for Years, and Vmits it in Truſt for 4. For this the Statute can 
execute, the Termor not being f ized, 2dly. Where Lands are limited to the Uſe of A. in 1 
to. permit FB. to receive the Rents and Profits; for the Statute can only execute the firſt Ule. 36) 
Where Lands are limited to Truſtces to receive and pay over the Rents and Profits to ſuch and ſuch 
Perſons; for here the Lands muſt remain in them to anſwer theſe Purpoſes; and theſe Points wer 
ag recd to. 1 Abr. Equ. Caſs 363. Simpſon v. Turner, 


n 


>» 


2. 58 


Gil. Law of 6 But before we confider the particular Alterations introduced in the 
Uſcs,75. Mode of conveying Property by the 27 H. 8. it may be neceſſary to premiſe 
1 Rep. 87. b.; y Wi ng 224 Cal 

Before the in general, that, ſince the Statute, the Limitation of Uſes is in many 5 
Statute the governed by the Rules of Law. As if a Feoffment is made to the Uf 
Word Heir: of J. S. and his Heirs Males lawfully begotten, with Remainder over; this 

Ex BD 
they to create an Inheritance in an Uſe, but now Uſes are turned into Poſſeſſion, they are 
by the Rules Poſſeſſions at Commen Law, Sce ante P. 349. with reſpect to the Deſcent Uſes. 
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an Eſtate Tail, but a Fee-Simple, ſince the Statute ; for ſince a 
1 Ln brought Uſes into Pollo they ought to be governed by 
the Rules of Eftates in Poſſeſſion, as to the Words that are eſſential to the 
creating ſuch Uſes. Now if there be no Words eſſential to the creating of 
i Eſtate, there is no ſuch Eſtate at Common Law, and the Statute has not 
abrogated the Common Law, ſo far as to allow an Eftate in Being, without 
Words neceſſary to create it; and here Nobody is limited from whence the 
Heirs of the Tail may proceed. Alſo no Fee Simple can be created in Uſes, 
vithout the Word Heirs, ſince the Statute, for the, ſame Reaſon. IS 
7. So if a Man makes a Feoffment to the Uſe of himſelf for Years, the 2 Roll. Abr. 
Remainder to B. in Tail, Remainder to his own Right Heirs, and after B. 790. 
dies without Iſſue, living the Feoffor, the Remainder to his right Heirs is -— mp” wi 
vid, becauſe it being contingent, there is no Eſtate of Freehold to ſupport” Gilbert 
t, for there is no Tenant to the Precipe, and the not — perpetual makes a Q. 
Tenant to the Precipe was an Inconvenience the Statute expreſsly deſigned whether to 


to redreſs, and conſequently to this Rule the Statute has ſubmitted all make this 
Uſes. | Remainder 
bag! - © -» contingent, 
the Limitation ſhould not be to the Uſe of A. for Years, Remainder to B. in Tail, Remainder to the 
Right Heirs of C. for the Caſe as above reported in Rolls, does not appear to be contingent Remainder. 


8. Likewiſe if a Man makes a Feoffment in Fee to the Uſe of A. for Life, Gil. Law of 
the Remainder to his firſt Son in Tail, the Remainder to B. in Fee; if A. Uſes 77. 
dies, his Wife being privement Enfient, and a Son is afterwards born, he mph, = 
hall take nothing; for if the Remainder does not veſt at the Determina- 16. for _ ; 
tion of the particular Eſtate, it ſhall never veſt; for, as it is ſaid before, ſerving con- 
the Statute does not change the Nature and Being of Eſtates that were ſer= tingent Re- 
led at Common Law, and a Remainder ex vi Termini ſuppoſes a particular mainders to 
Eftate, of which it doth remain. os 
Gp 

g. So if a Man makes a Feoffment in Fee to the Uſe of A. his Son for! Rep.. 38.2. 
Life, and afterwards to the Uſe of every Perſon that ſhall be his Heir, for * 
Life only, it is not good to the Heir; for it is againſt the Rules of Common Gil. Lawot 
Law, that a perpetual Frechold for Life only ſhould deſcend, becauſe it Uf 75. 
creates a Perpetuity; but it ſeems in this Caſe, as if the Chancery (ſince If ſucha Li- 
there is ſuppoſed a good Conſideration) would have executed a Fee in A. mitation 


xccording to the Intent of the Parties. back good, 
e Inheri- 


tance would 


be in Nobo 
10. In ſome Caſes however the Statute operates againſt the Rules of Law. 18 | 


11. If a Man makes a Feoffment in Fee, to the Uſe of A. in Fee; but gy La of 
won Payment of 1o0l. or any other Contingency, to the Uſe of B. in Uſes 98. 
Fer, if the Contingency happens, the Fee ſhall be executed in B. for though 
Kcording to the Rules of Common Law, a Fee cannot be limited on a Fee, | 
becauſe a Fee-Simple is the largelt Eſtate that can be limited; and there- 
fore will not bear a Remainder over, by way of Limitation z and though 
this cannot be conſtrued a conditional Eſtate ; becauſe to avoid Maintevance, 
de Common Law allows no Stranger to take Advantage of a Condition: 
let the Neceſſities of Commerce and Family Settlements induced the Chan- 
cry to paſs by this Rule, and the Statute has executed the Poſſeſſion in the 
ame Manner, and Form as the Party had the Uſe. Now fince he had but 
i conditional Fee in the Uſe before the Statute, he cannot have an abſolute 
ind unconditional . Eſtate, ſince the Statute ; for that is to ſet up an Eſtate 

contrary to the expreſs Words of the Statute. . 
12. It has been obſerved that the Statute of the 27 H. 8. introduced 
Sorts of Couveyances quite oppoſite to the Rules of Common Law : 
And this leads us to conſider the ſeveral Sorts of Conveyances to Uſes, 


with their reſpeRive Operations. 
| (E) Ok. 


2 > e 
* 
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cr) Df the ſeveral arts of Conveyanceg « 
a 85 . | | . . T7 E APIS | 5 Wi | 
Sy | 


2 Sid. 1587. F are but three Sorts of Conveyances to Utes; the two 6 
Heyns s. 1 of which only will feed a contingent Uſe, viz. 1. Feoffment, Fine 
Villars. or Common Recovery to Uſes. ' 2. Covenant to ſtand ſeized to Uſs 
3. Bargain and Sale to Uſes. By this laſt Conveyance only no contingent 
Welke Ui enn be kpported,' n. | 
. Plow. 301. 2. It is to be obſerved concerning the Operation of theſe Con 
 Sharringion that by thoſe under the firſt Diviſion, ſuch as Feoffment, Fine, or Cs 
v. Storton. | . 
The Cove- Recovery, Uſes are raiſed by Tranſmutation of Poſſeſſion ; but by the f. 
nantee or "cond and third, that is, by Covenant to fland ſeized, and by Bargain 4 
+ Bargainee Sale, Uſes ariſe without Tranſmutation of Poſſeſſion, for the Poſſefſo,; 
3 ſill retained by the Covenantor or Bargainor, but for the Uſe of anothe. 


1 ſethey Therefore, | 


had not Livery of Seiſin, therefore Reaſon veſts the Uſe in them, which is but a Right in Conſcieas 
to have the Profits. Plow. loc. cit. bk x 1 of a 5 ö 8 12 


5 . Of thoſe which raiſe Uſes by Way of Tranſmutation of Poſſeſſion, fud 
NG as, 1. Feoffment. 2. Fines. 3. Recoveries. 


ber Vols. . The generdl Nature and Effect of theſe ſeveral Aﬀfirances have 
under their already explained under their reſpective Titles.“ It may not be improper 
1 12 here however to take Notice of this general Rule, viz. That 


P : 4. On theſe Conveyances which raiſe Uſes by Way of 'Tranſmutation 
* Poſſeſſion, no Conſideration is neceſſary. 
12 Mod. 161, 5 | y HF}, 34 
162. and 1 Rep. 176. Mildway's Caſe. 


Moor 103 · 5. An Uſe declared on an Eſtate executed, needs no Conſideration. 
1. 247. Cal- 
——.— Caſe. It may be added, that when an Uſe ariſes upon a Conſideration, the Conſideration m 


be preſently executed. Arg. Cart. 140. in Caſe of Garniſh v. Wentworth. On the other Hand, i 14 
has been argued, that if F. covenant to ſtand ſeized to the Uſe of J. S. and his Heirs, in Copſiderati of th 
that he ſhall be my Counſellor, it is good, and the Land paſſed preſently, though it is not execute! there 
Arg Cart, 142. ſays this Caſe was put by Popham in B. R. in one Peppleroell's Caſe, uch 

; | | : | tt { 

6. It remains in the next Place to conſider, * 

. | t 

: Of Deeds declaring the Uſes of Feoffments, Fines and Recoveries. By 
Conl 

I Rep 176. 7. And herein it is to be premiſed, that Uſes may be declared or <4 
Mildmayc's on a Feoffment, Fine or Recovery of Land; but on a Bargain and 8 fi 
Caſe. of Land no Uſe may be declared or averred, but what the Law dot wile 

: oO og" N 
Id. Ibid. 8. Likewiſe on a Covenant to ſtand ſeized to Uſes, no Uſe may be de "Ty 
Dyer 169. clared or averred but what is contained within the Decd, It remains there * 
pl. 21. fore to conſider, | 7h 
9. t. Who may declare Uſes. 2. To whom they may be declared. of «! 

In what Manner they may be declared. 4. At what Time they may lade 

declared. 5. In what Cafes Averments may be made of Uſes. Et 


\ 
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1. Who may declare Uſes. 2 

a 10. As the Court of Chancery does not ſet up Rules of Property contrary Gil. Law of 

to the Rules of Law, they wh6 have not a diſpoſing Power by the Law Uſes 39. 
| cannot raiſe an Uſe z and conſequently Baron and a Feme Covert cannot 
nt declare Uſes upon a Feoffment ſo as to bind the Wife. | 5 
% 11. But Baron and Feme may levy a Fine which will bind the Wife; Moor 197. 
" for here the Law allows her a diſpoſing Power, becauſe ſhe is privately 7 
_ examined, conſequently the Chancery mal allow them to declare what is the — g | 


Defign of that Fine, and therefore ſuch Declaration by them both ſhall 2 Roll. Abr. 
hind the Wife. 798 

12. Likewiſe if the Huſband only declares the Uſes, this ſhall bind the 2 Rep. 57.44 
Wife; for ſince ſhe joins in the Fine, ſhe muſt be preſumed to concur in Roll. Abr. 
the Deſign of that Fine; unleſs the contrary appears by ſome manifeſt Sign 798. 
of Diſſent. 4 | | - | 

13- But if che Huſband declares the Uſes of the Fine one way by Deed, 2 Rep. 57. 
ud the Wife another way by Deed, this binds the Huſband during the Co- Moor 199. 
yerture, but not the Wit: apr for the Huſband cannot declare the e Bo 
l ſes without Concurrence of the Wife, becauſe he has no Eſtate z and xc 
he cannot be preſumed to concur where the contrary appears by her Deed; the Decla- 
and ſhe cannot declare the Uſes alone, becaufe during Marriage the is not ration be not 
fu juris, and without the Huſband ſhe has no diſpoſing Power: And if mereſy void. 
there be no Uſe declared apon this Fine, it is to the Ufe of the Wife; for = Law of 
where there is no other Intent of a Fine declared, it is ſuppoſed to be de- 4 * 
ſigned as a farther Security to the preſent Poſſeſſor; and the Uſe is {till in bind the 
the Wife, fince in this Caſe ſhe has not departed with it. my VT 

| thou pw 
be within Age; but it is ſaid that ſuch a Fine is reverſable for the Nopage of the Wiſe during hes Non- 
Fos Cro. Lliz 129. Charnoicke & Ux' v. Worlley. 2 Rep. 77. b. Ld; Cromwell's Caſe; Gil. Law 
2541. | | 


A Man of non ſane Memory may declare the Uſe of a Fine levied, 2 Rep. 58.a, 

Beckwith's 

Caſe. So an Infant may limit an Uſe upon Feoffment, Fine or Recovery, and he canhot countermand 
ir ayoid the Uſe, without firſt avoiding the Conveyance. L4. Bacon on the Statute of Ules 355. , 


14. It is obſervable in general, that every Man may declare and diſpoſe Id. Ibid. 
of the Uſe according to the Eſtate and Intereſt he has in the Land; and, 
therefore if two Jointenants levy a Fine, and declare the Uſes ſeverally, 
ach Man diſpoſes of his own Moiety ; but if they declare no Uſes they - 
ae ſeized as before. bf | 

15. $o if Tenant for Life and he in Remainder in Fee join iti a Fine, Id. Ibid. 
tout declaring any Uſes, they are ſeized as they were before. Fs - 

16. Alſo if A. ſeized of certain Lands, and B. a Stranger join in a Fine, Id. Ibid . 
bout Conſideration, it ſhall be to the Uſe of A. for ſince there ig no 
Calideration to part with the Land, the Uſe is {till in him. - 
17. In like Manner if A. ſeized in Fee of certain Lands, and B. a Stranger 2 Rall. Abr. 
puin a common Recovery, without declaring any Uſes, the Uſe ſhall 789. 
rue to him that had the Intereſt in the Land, — not to the Stranger. 

8. So where the Father was Tenant for Life, Remainder to the Son in Lat. 82. Ar- 
Til. A Precipe was brought againlt the Father who vouched the Sou and gol e. Che- 
common Recovery was had; and the Indenture recited, that the Recovery pm 403. 
Ws made between the Father and others; but in as much as no, Proof was 8. C. 
the Conſent of the Son to ſuch Declaration, nor was he Party to the Noy 77.8. C. 


— 


1 ture, the Court directed the Jury to find the Uſes according to the 
which the Parties had at the Time of the Recovery.“ 5 
| e 
Of Nut 
Uſe, " * 


Vor. V. A 2. Ta 
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5 2. To whom they may be declared. 


Gil. Law of 19. An Uſe, it is ſaid, cannot be raiſed to Aliens. For an Alien could and 
tles 43. not compel the Feoffees to execute an Uſe ; for it it contrary to the Pol 2 
By Roll. of the Law that an Alien ſhould plead) or be impleaded, touching Landy, he d 
3 inge Court eie King. tot 
cannot compel one to execute a Truſt for an Alien. Sty. 21 The King v. Holland. All. $5 & 16. By wy 
according to role a Feoffment or Gift to the Uſe of an Alien born is good, ſor an Uſe is only a Mat. Wil 
ter in Conſcience. Br. Feoffment to Uſes Pl. 29. 3 | Len ORR | Eſcl 
| re ESE es 98 1 BY ON Rb þ ; $4 Poſk 
All.z5&r6. .. 20. The King ſhall have the Uſe of an Alien; for the Advantage which of th 
Sty..40- à Man receives from his Duty can extend no farther than the Obligation of hte 
Gil. Law of that Duty reaches, but the Allegiance of an Alien is temporary, therefore 
1 ſo is bis Property; and ſince he is incapable of perpetual Subjection, he car- 
Caſe, it is not be protected in any Eſtate that is of perpetual Continuance; and the In. 
ſaid the convenience is the ſame if this be a Freehold at Law or a Truft. Eu 1. 30 
not Tong Land of an Alien, unleſs it be executed in him by a Decree in Chancery; for there vn * 
no Right in (Ceflui- que | Uſe himſelf, to ſeize the Lands without a Decree, and the King has only the 
| Rights of the Cg que Uſe. Sty 49. Gil. Law of Uſes 44. | <5 
Gil. Lawof 21. Alſo though the King cannot have Feoffees to his Uſe, becauſe he 7 
| Uſcs 44+ cannot take but by Matter of Record, yet he may take it when the Uſe is nn 
| found of Record, where an Office is found of the whole Matter. 
Bro. F, to 22. Likewiſe the Limitation of an Uſe to the Poor of the Pariſh of Dal, "1 
Uſes pl. 29. is good, though no Corporation; for though they are capable of no Pro- the Ut 
1 Rep. 23, perty at Common Law, in the Thing truſted, becauſe the Rules of Plead. &clar 
24% 25. ing require Perſons claiming to bring themſelves under the Gift; and no vit 
Gil. Law of 228 red . ele ang 5 
Uſes 44. indefinite Multitude, without public Allowance, can take by a genozl tte 5 
MNMame, yet they are capable of a Truſt; for here the Complainants do not 15. 


derive to themſelves any Right or Title to the Eſtate, but ſhew that it ha 
been abuſed and miſemployed by the Owners, contrary to Conſcience. 


3- In what Manner they may be declared. 


4Mod.269, 23 Before the Statute of Frauds, 29 Car. 2c 3. even a Parol Deck 


Jones v. ration of the Uſes of a Fine was good. And 
Morley. 1 | | 


. 7 Mod. 76. 24. Uſes, even ſince that Statue, may be declared by Writing only 
u without any Seal. 7 | | 
wv am- 


plugh. 


Mabr 10. 25. If an Uſe is declared by Indenture, yet the andes wy alter the 
pl.,249- _ Uſe by other Indenture at any Time till the Eſtate is executed, and the ll 
Agreed by Indenture ſhall guide the Uſe. | | 
the juſtices | 
in Andrews 91 
ne. £3 1 | \ ; | : | 
Comb: 429. 26. Where there is a Deed, and a /aft Writing by Huſband and Wife, the 
22 s. laſt Writing, though not a Deed, amounts to a ſufficient Declaration 4 
oriey. : : - , . . 
. = upon the Fine, the Fine being levied at à Time different from 
ing wasonly 


between the Huſband of the one Part, and the Wife of the ether Part. But the Deed was between 


them and others. Cartb. 410. 8. C. 2 Salk, 677.8. C. 4 Mod. 261.5, C. Parliament Cale 
143.8. C. and Judgment affirmed. 


27. A Deck 


/ 
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19 A Declaration of the Uſe, either expreſs or in Law, is ſufficient ; as Hobs 275. 
if 4, covenants with B. for Money to do all Acts which B,. ſhall require for Clanrick- | 
Afurance to B. and his Heirs, and then levies a Fine to B. this Covenant ard's Caſe. 
aud Fine will give B. the whole Lande. TRY, . | 
28, Where a Baſtard was ſeized of a Manor and made bis Will, by which Moor 789. 

he deviſes the Manor; and after he made a Feoffment of the ſame Manor pl 1090. 
to the Uſe of ſuch Perſons, and tor ſuch Eftates as he had declared by 8 Ex. 
his laſt Will, bearing Date, c. though this was now. a. countermanded Chamber 
Wil, it was ſufficient to declare the Uſe of the Feoffment, and fo no Huſſeys 

f (4 | Caſe. 

29. It is not neceſſary in declaring an Uſe, if there be a Tranſmutation of 12Mod.163, 
Poſſeſſion, to uſe the very Word Uſe; any Expreſſion whereby the Mind in Caſe of 
of the Party may be known, that ſuch an one ſhall have the Land, is ſuf- Jones v. 
kcient ; per Holt, Ch. J. in delivering the Opinion of the Court. Marley. | 


N 


4. At what Time they may be declared. 


qo. A Declaration of Uſes may be made either before, or after the Time 
of making the Aſſurance ; for a ſubſequent Declaration, may direct the 
Vſesof a precedent Aſſurance; and by— 2 Rn pt 

zi. 4& 5 Anne 16. ,. 15. It is cnacted, that all Declarations or Crea- In at FjeQ- 
tins of Uſes or Trufts'of any Fines or common Recoveries manifeſted by a ment on a 
Deed after, the levying or ſuffering thereof ſhall be as good in Law, as if the ſpecial Ver- 
48 of 29 Car. 2. c. 3. for Prevention of Frauds or Perjuries had not been * 4 fol- 

0 

ul. : _ Cafe . | 
&termined. A. and B. his Wife levied & Fine, and four Years afterwards declare the Uſes; in which 
Deed, are the Words following, viz. All and every Fine or Fincs levicd, or to be levied, ſhall be to 
the Uſes of this Deed,” Holt, Ch. J. delivefed the Opinion of the Court, that the Uſes were ſufficiently. 
&clred; (the Jury having ſound, That the Fine was levied to the Uſes therein declared.) And that, 
wevithſtanding the Statute of Frauds and Perjurics, a ſubſequent Deed is now as good as it was before 
the Statute. And that, it was doubtful, whether the Statute gxtends to Uſes, becauſe they are not 
mentioned there, but only Traſle, yet that they took 'Trufts and Uſes to be the ſame, in reſpect of 
Truſts in their larger Extent, . ſo within the Statute of Uſes. Holt's Rep. 733: Bulael z. Burland. 


1. If A. covenants to levy a Fine before ſuch a Day, though the Fine Arg,zBulg. 
med differs from the Indenture in Time, Place, Quantity of Acres, or in 251.Hager- 
the Perſon that occupied it; yet, when the Fine is levied, it ſhall be in- vil» Hare, 
(ended to be to the ſame Uſes in the Indenture. | - gy -; 2 
(rmwell's Caſe, But it may in ſuch Caſe be averred by Parol to be to other Uſes, But if the 
me be levied in all Things purſuant to the Indenture, no Averment can be but by Writing; for iu 
* Caſe, the Indenture is directory tc the Fine, and in the other Caſe, it is but Evidence, Cro. J. 29. 
Lountels of Rutland The Earl of Rutland. E110 | 


the 13. If a precedent Indenture be made to direct the Uſes of a ſubſequent 5 Rep. 26. 
la Afurance, it is but directory till the Aſſurance is made, and then the Land Countels of 
þ bound, and the Conuſor or Recoveree cannot by any Act of his, after N , 
* Recovery had, charge or avoid it; but if the Declaration be ſubſe- 9 Rep. 10 


at, if in the Interim, between the Aſſurance had and the Declaration r 11, e. 
the Uſes, the Conuſor or Recovery ſells, gives or charges the Lands Dowman's 
hers, this ſubſequent Declaration will not ſubvert the mean Eſtates, Caſe. , 
Wrges or Intereſts, unleſs it can be otherwiſe proved, that by a certain - 
| 2 Agreement of the Parties, the | Aſſurance was had and made 
Uſes. a e x . 
+ But the Diſtinctions between precedent and ſubſequent Declarations 
belt appear from the Conſideration of the following Head, vis. 


A2 2 | 5. In 


f 
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. In what Caſes Averments may be made of Uſes, | 


10. With regard to Averments it is to be obſerved, that where an Uſs; 

4 7 ah ces why prin Feoffment, &c. there no Averment ſhall be 80 
Caſe. to prove any Uſe contrary to the Uſe expreſſed; but in caſe no Uſe is ex. 
» preſſed in the Aſſurance, there other Uſ®than what the Law would make 

; upon the Aﬀurance, may be averred, and proved to have been agreed upon 
: and the A ſſurance ſhall be to ſuch Uſes. * f 

Gil. Lawof 36. If by the Words of a Deed, upon a valuable Conſideration, a Man 
Uſes 6. takes it to his own Uſe, or to the Uſe Fr priſon there can be no Averment 
1 And. 313. that be takes it as a Truſtee in any other Manner; for there is fuch z 
here the ganction given to all ſolemn Acts of contracting, that they cannot be 


ed is not 12. 2 | 
Kat oops conſtrued directly contraty to their own Expreſſions. 


| huable Conſideration, it is looked upon as a fraudulent Conveyance againſt the Truſt, 


Gil. Law of 37. Thus if a Feoffee to Uſes makes a Feoffment in Fee by Deed, upon 
Uſes 3. an equitable Conſideration, to J. S. and his Heirs, to the Uſe of his Hein 
*It frems expreſsly, 7. S. ſhall be ſeized to his own Uſe, though he had Notice of 
at Common the former Truſt ; for where 4he Deed expreſſes the Uſe, an implied one 


Law an Uſc * 
— 2 7 5 cannot be averred. 


been raiſed by Word, upon a Conveyance that paſſed the Poſſeſſion by ſome ſolemn AR, as a Feof. 
ment; but where there was no fuch AR, there it ſeems a Deed Declaratory of the Uſes was neceſſary; 2, 

for as a Feoffment which paſſed the Eftate, might be made at Common Law, by Parol; ſo by the 
ſame Reaſon might the Uſes of the Eſtate be declared by Parol ; but where a Deed was requiſte to 
the paſſing of the Eſtate itſelf, it ſeems it was requiſite for the Declaration of the Uſes, as upon 2 Cut 
of Rent, „or the like. 80 it ſeems, a Man could not covenant to ſtand ſeized to an Uſe without a 
Deed, there being no ſolemn AQ; but a Bargain and Sale by Parol has raiſed an Uſe without, and it 
has been held to do fo ſiuce the Statute. In Cities exempted out of the Statute, it has been held, that 
if a Fin: be levicd of a Rent, no Uſe can be limited of it without Deed; but now by 29 Car. 2.c. 3. 
all Declarations of Truſts, other than ſuch as ariſe by Implication of Law, are to be in Writing, aud 
ſigned by the Party, who is by Law enabled to declare ſuch Truſt, or elſe it muſt be by his laſt Wil 
in Writing. Gil. Law of Uſes 270, 271. / 


As- we, > om fot ot ww wo ot wo. a 


283 k. 676. 38. Where the Uſes of a Recovery are declared by Deed precedent, no 
e v. new or other Uſe can be ayerred by Parol, unleſs there was ſome Variance x 
letcher. between the Decd and the Recovery; but in eaſe of a Deed precedent, if 80 
the Party ſet up other Uſes, he muſt confeſs and avoid: But ubere they 
are by Deed ſubſequent, new or other Uſes may be averred without ſhewing 
the Deed, though there be no Variance, Fc. becauſe there was an in- 
» termediate Time when there might be ſuch Agreement made, and the 
Uſes ariſe by the Recovery according to that Agreement; and if a Ded 
ſubſequent be ſet up, the other may traverſe thoſe Utes. 
39. But where there is a Variance between the Deed and the Recover 
or other Aſſurance, and no Averment of the Uſes can be made, ther 
© they muſt be left to the Conſtruction of Law. | 
40. There is a Difference likewiſe with reſpe& to Averments betwee! 
Parties and Strangers. Thus, | | 
"Comb. 429. 41. If a Declaration of Uſes be ſubſequent to a- Fine or Recovery, it i 
Jones. good; but there may be an Averment, that they were to other Uſer, jet 
Morley. with this Difference, that where the Declaration is ſubſequent there the 
Heir of the Conuſor is gſopped to aver other Uſes, but a Stranger is ndl. 
But where the Deed is precedent, there, neither the Heir nor the Strangef 
is eſtopped to aver other Uſes, in caſe the Fine varies in any Circunſlants 
but if the Fine was levied purſuant to the Deed, no Proof whatſoever, eitbe 
70 * or ou: 3 admitted, that the Fine was to other Le 
| than what are contained in eed, that being an Eſtoppel to the Fart 
1 Per Holt, Ch, J. © ee 


5 
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„It has been held that a Deed of Uſes precedent to a Recovery, may Dy. 307. b. 
uct lr by a Deed ſubſequent, as in the loving Inſtance—Feme, be pl. 21. Va- 
fore the 27 H. 8. of Uſes, being ſeized of Land, ſuffered a common Reco. er Cafe. 
very, and intending to marry A. B. ſhe, before the Marriage, declared by 
 [adenture that the Feoffees ſhould be ſeized to the Uſe of herſelf and A. B. 
whom ſhe intended to marry, and their Heirs, The Feoffees executed an 
Eſtate after the Marriage to the Huſband and Wife and thei: Heirs in Fee, 
without any Uſe expreſſed. Afterwards the Baron and Feme by other In- 
dinture declared, that the firſt Indenture was miſtaken ; for that it ſbould have + 
been to the Heirs of their two Bodies, and for Default to the Heirs, of the 
Wife. And they covenant, bargain and agree, to fland ſeized to the Uſe ff 
themſelves in ſpecial Tail, and after, to the right Heirs of the Wife; and 
the Huſband covenanted, if the Wife died without Iſſue, during his Life, 
that he would execute an Eſtate accordingly. The Wife died without 
Iſue, and after the Statute of Uſes the Baron died ſeized ; and it was we 
held that the ft [ndenture was correted by the ſecond, and the firſt Uſe 
is ſufficiently altered without Eſtate executed, and the Conſiderations are Ps: 
reaſonable and ſufficient, and adjudged for the Heir of the Wife. | 3 
43. A Conſideration which ſands with the Deed and not repugnant to it, 7 Rep 40. 
may be averred. | | I — off 
44- It now remains to conſider, ir 


2. Of thoſe Conveyances which raiſe Uſes without Tranſmutation of 
Poſſeſſion, ſuch as, | 


1. Covenants to ſtand ſeized to Uſes, And, 2. Of Bargain and Sale. 


1. Covenants to ſtand ſeized to Uſes. 


45- This Conveyance not having been hitherto treated of, it will be 
receſſary to inquire more fully into its Nature and Eſſect. 
46. The Original of it was in this Manner. Before 27 H. 8. When Gil. Law of 
any Man covenanted to ſtand ſeized to the Uſe of another, the Remedy Uſes 1 10, 
was Two-fold. a h | 
47. Firſt, by. Action at Common Law upon the Covenant, and thereby Id. Ibid. 
Damages oaly were recovered. | 
48. Secondly, In Chancery ; and there the Remedy aroſe thus ; when any 
Man covenants to do a Thing, the Party is firlt bound in Conſcience to 
perform the Thing itſelf ; and if that cannot be, then to render Damages 
for nat doing of it; therefore the Chancery that examines the Conſcience 
of Men's Actions requires a ſpecific 1 of the Thing itſelf, 
where it can be had: But the Common Law could not carry this Gatenan: | 
b far without offering Violeuce to its own Rules; for the Common Law 
requires Livery z and to allow an Action for a ſpecific Performance makes | 
tie Agreement binding without it; but by the 27 H. 8. theſe Uſes are ex. Ty 
tcuted, and therefore no Action lies; for there can be no Complaint for | 
. transferring the Thing, when the Statute transfers it to the Party 
CI. 5 
49. For the more clear underſtanding the Nature and Effect of this Aſſur- 
ace, we will conſider, Wn 1 
1. Who may covenant to ſtand ſeized, and to whom. TIA 
2. What Conſideration is neceſſary to a Covenant to ſtand ſeized, and 
bow far it extends. 
3- By what Words a Man may covenant to ſland ſcized. 
4 The Effect of a Covenant to ſtand ſeized, 


— 


1. Who 
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Dillon v. compel him te perform; for the Chancery has only a delegated Power 
/ ,  Fraine. from the King over the Conſciences of his Subjects; and the King, who i, 
Hard. 468. the univerſal Judge of Property, ought to be perfectly indifferent, and not 


1 take upon him the particular Defence of any 's Eſtate, as a Truſtee, - 
Geneeal. 1 Roll. Rep. 332. Cos per v. Franklin and another. But fee Vern. 439. per Maſter of the 
Rolls, in Caſe of Ld. Kildare v. Euſtace, relating to the 7rifb Forſeitures, where he ſays he takes the 

King to be in Nature of a Truſtee, notwithſtanding the general received Opinion to the contrary. 


le by a Subpena, fince if he diſobeys he cannot be compelled to Obedience by Impriſonment. Jet. 


Ld. Bacon 51. The Queen (ſpeaking not of an Imperial Queen, but by Marriage) 
on the Sta- cannot be ſeized to an Uſe; though ſbe be a Body enabled to grant and 

tute of Uſes purchaſe without the King, yet, in regard to the Government and Interet 
IM the King hath in her Poſſeſſion, ſhe cannot be ſeized to an Uſe. 


Fop. 72+ Benefit, and for the Ends of their Creation, and not that they ſhould take 


8 53. Aliens, and Perſons attainted, are not capable of an Uſe, for 
Ul my can take for no Man's Benefit but the King's. N 1 


2-139. b. take it under no Truſt, but defeat the Eſtate to which the Truſt was fub- 


: a.Bro. Feoff. a 


| of another, but ſuch as can execute an Eſtate according to the Directions of Caf gue Uſe, which Te- 


T. Who may covenant to ſtand ſeized, and to whom, © . 
8 50. The King cannot be ſeized to an Uſe, becauſe there is no Means to fo 


The King cannot be ſeized to an Uſe, becauſe he cannot be obliged to execute the Poſſeſſion to the 


195. Pl. Z. 


Gil. Law of 52. Bodies Politic are not capable of an Uſe or Truſt, becaufe they are 
Vſcs 5 Bodies framed at the Will of the King, and are no further capable than he 
1 Rep. 12%» wills them; and it is his Will that they ſhould purchaſe for the common 


any Thing 1n Truſt for others; alſo being incorporate, the Chancery had 
no Proceſs on the Perſons to compel them to diſcharge their Truſt. 


1 Rep. 122. 8 
Pop. 72 The King ſhall have the Uſe of an Alien, becauſe as his Allegiance is temporary, f 
ought his Properby to be, All. 15 & 16 Sty. 40. Gil. Law of Uſes 43, 


1 Rep. 123. 54, ADiſſeizor, Abator or Intruder, cannot be ſeized to an. Tſe, for they 


joined; and the Chancery had no Power to try the Right of Inheritance 

between them, for the Right of that Title is triable only at Common Lav; 

but if he who has the Uſe, exbibits a Bill againſt the Feoffee to an Uſe, 

the Chancery will order him to try the Title with the Diſſeizor at Con- 
mon Law. « qty 

1 Rep.122. 55. A Lord by Eſcheat ſhall not be ſeized to an Uſe, becauſe he is in by 

4% Paramount, and ſeized of an Eſtate antecedent to that to which 

138. a. the Uſe is annexed. Lord of a Villain, a Lord that enters for Mortmain, 

or recovers by 'Cefſavit, or a Tenant by the Curteſy cannot be ſeized to 

an Uſe, for they claim by the general Laws and Statutes of the Kingdom, 

which the Chancery has no Power to alter, and do not take as Subſtitute 

under thoſe. private Contracts, to which "Truſts are annexed, and ſo cannot 

| be punifhed as corrupt Breakers of that Truſt which they never undertook. 

Oro. J 400. 56. Tenant in Tail cannot covenant to ſtand ſcized bo as to change at 


Ones Uſe, unleſs during his own Life. 


Het. 110. Cruiſe on Fines 163. 3 Burr. 1795. Bromfield's Caſe, None can be ſeized tothe Uſe 


nant in Tail cannot; ſor it was the Intent of the Statute de Donis that he ſhould have the Lands andthe 
Profits of them; and if he ſhould execute an Eſtate to an Uſe, his Iſſue would be intitled to ther 
Formedon, Br. Feoff.. al! Uſcs, pl, 40. 2 Roll, Abr, 780, 1 Inſt. 19. b. Gil. Law of Uſes it U 
205, Tc, ; | 


Per Cur. 57. If Tenant in Tail by Indenture, on Conſideration of age, cove» 
Het. 110 nants with another that A. and B. ſhall be ſeized to his Uſe for Tem of 
-> peas : his 
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is Life, and after his Deceaſe to the Uſe of his Son and Heir apparent: 8 4 
By this Won there is no Uſe changed, unleſs only during the Life of 
nt in Tail. e "2171 40 
2 80 if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelf Cro. Eliz. 
for Life, Remainder to his eldeſt Son in Tail; fince he had only the Power 395: 
of diſpoſing of an Eſtate for 5 the Statute de Donis, which he hath Geld's Caſe 
not paſſed out of himſelf, it is ſtill in him as it was before; and the Re- 
mainder is void in its Creation, and therefore there can be no Execution of 
it, for the Execution mult be immediate by the Statute of Uſes ; and there- 
ſore a Fine afterwards levied cannot help it. | SS 3 
59. But if Tenant in Tail covenants to ſtand ſeized * to the Uſe of A. 2.Salk. 620. 
and his Heirs, or to the Uſe of A. for Life, + Remainder-to B. in Fee, Machil v. 
The Covenant is not void, but puts the Eſtate out of the Covenantor. Clark. 
Per Holt, Ch. J. in delivering the Opinion of the Court. „ — 
and paſſes a baſe Fee to A. per Holt, Ch. J. Comyn's Rep. 121. pl. 84. 8. C. 
+ And the Remainder is good, though the "Tenant in Tail dies during the Life of 4. until it is 
voided by the Iſſue, Comyn's Rep. 121. per Holt, Ch J. in S. C. 2 


1 


Go. Yet if Tenant in Tail covenants to ſtand ſeized to the Uſe of A. 2 Salk. 620. 
and his Heirs after his Death, it is void. a Machil v. 


| Clark. 
1 Mod. 26, S. C. & P. becauſe it is to commence at a Time when the Right of the Eſtate out of which 


it would Iſſue, is in another Perſon by a Title paramount the Conveyance, viz. per formam Doni. 


61. So if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelf 2 Salk, 620. 
for Life, Remainder to J. S. and his Heirs, it is void; for the Remainder Machil v. 
to take Effet after his Death, when by his Death the Title of his Iſſue — 85 es 
commences z and the Covenant, as to the Eſtate for Life to himſelf, is T1 Cas 
wid in this Caſe, becauſe their is no Tranfmutation of Poſſeſſion. Such cordingly. 
2 Covenant is in any Caſe good only in reſpe& of the Remainders; and 
ſnce the Remainders are void, the Covenant and the firſt Eſtate are like- 
wiſe void, | 

62. Likewiſe a Tenant for Years, ſince the Statute of Uſes, cannot be jenk. 199. 
ſized to any Uſe; for a Tenant for Years has only a Poſſeſſion, and not a pl. 1. 
deizin, which the Statute requires. | 

63. But a Tenant in Dower may be feized to an Uſe, for a Tenant in 117. 460. 
Dower claims by the Marriage Agreement, and a ſufficient Proviſion; 1s — = 
made for her by Law, which is a third Part od her Huſband's Eſtate ; and 4 Rep. 122. 
ſnce a private Contract is the Original of her Title, ſhe continues the gontro. 


Liate of her Huſband as he purchaſed it, and under the ſame Truſt and Br. F. to 

A 2 | Uſes 338. 
greement. p 40 

0 this Point we find ſeveral contradictory Opinions in the Books. Some ſay that Tenant in Dower 

aims in the Per, that is, by or from her Huſhand; according to others, ſhe is in, in the Poſt, and 

d by Diſpoſtion of Law, and does not come in by Privity of Eſtate, Therefore Q And con- 

lat the Authorities in the Margin, and ſee farther. Gil. Law.of Uſes, pl. 11 & 171. 


. An Occupant alſo may be ſeized to an Uſe, for an Occupant con- Hard. 465, 
faves the Eftate of Tenant for Life, as his Subſtitute, and ſo muſt take it But ſee Bro. 
1 be had it Feoff. to 

. 044 | Uſes 338. a. 
| | ſ. 10. contra. 
65. It is a Rule that a Man cannot covenant that another ſhall ſtand 3 Lev. 306. 
ted of Lands whereof the Sciſin is in himſelf, for this will not raiſe any Barrington 
le, but will ſtand merely on Covenant. Thus if A. ſeized in Fee, in Con- v. Crane, 
Weration of the Marriage of B. his Son, and a Marriage Portion, covenanted 
bea Fine to B. and that F. ſhould ſtand ſeized to the Uſe of A. the 
inber and his Heirs, till the Marriage had, and after to B.'s; own Uſe in 
Tal, with divers Remainder's over: And AH. covenanted in the ſame Deed, 
he was ſeized in Fee, and ſo ſhould be till the Uſe veſted in B. the Son. 


It 


- 


362 e ene an ee 
It was. reſolved. by Powell and Roolſby, J. the only Judges then in Court, 

that A. could not covenant that the Son ſhould ſtand ſeized. of Lande 

- whereof the Father is ſeized; and the ſubſequent Covenant was intended 


| -- againſt Ingumbrances only, as is uſual in ſuth Caſes, and not to raiſe any l 
„ J7lt  MaHhT Autos Cs fn LT bon... | to 
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2. What Conſideration is neceſſary to a Covenant to ftand ſeized, and hoy Co 
ER OL + EEE. 1 far it extends. ee en, ä if 
1 | * | f | | Str 
Cart. 143. 66. It has been dy ſhewn, that on" thoſe Conveyances by which and 
Garniſh v. Uſes are raiſed by Tranſmutation, no Conſideration is neceſſary; but Con- tol 
_— veyances by Covenant to ſtand ſeized, or by Na of Bargain and Sale, | 
* Confide- will not aperate to Uſes without a Confideration. WP | ates 1 
rations to raiſe Uſes are Threefold, as Conſiderations of Blood or of Marriage, (which, as will be D. 
ſhewn, are good Confiderations on Covenapts to ſtand ſeized) and Conſideration of Money, which 
is the only good Conſideration on a Bargain and-Sale. See Title Bargain and Sale, Letter (D). Li 
Lad. Bacon ſays, there is no Reaſon ur the Law why 'a Deed ſhould not raiſe an Uſe without any 
Conſideration. But he adds, that it is a Reaſon of Chancery, becauſe no Court of Conſcience will = 
enforce Donum Gratuitum, But where Money is paid whereby a Man's Fortune is leſſened, or where ter 
it is for the Eſtabliſhment «f his Family, theu it is good in Chancery. Ld, Baconi's Read. on Stat. th 
| of Ules ZIo, &c. dS | | | ; | K 
67. With Reſpect to Covenants to ſtand ſeized, Conſiderations of Blood 
or of Marriage, are good Conßderations to raiſe Uſes. f 
Gil. Lawof 68. And 1. Of Confideration of Blood. If a Man parts with any Lands : 
Uſes 47. in Advancement of his Iffue, and to provide for the Contingencies and 5 
Cart. 139. neceſſary Settlements of his Family, it is fit the Chancery ſhould make i 
* them good Conveyances, though they want the Ceremonies of Law; for 
worth, it is the Deſign and Intent of the Court of Equity to mitigafe the Seyeri- h 
ties of Law, ſo as they may beſt comply with the Peace of Families; for their 8 
Eſtabliſhment is Part of the Nature and End of Government. | \ 
Id. Ibid. 69. Therefore if a Man, in Confideration of natural Love and Affection, " 
: 7 5 225 to ſtand ſeized to the Uſe of his Son or Brother, this is a good ] 
2 Roll. Abr. 70. A Conſideration of natural Affection expreſſed to one Child will, by 
' 782, 783. Conſtruction of! Law, be extended to others. Thus if a Man, having Iſſue a 
between three Sons, covenants in Conſideration of natural Affection to the elde n 
Rr Son, to ſtand ſeized of certain Land to the Uſe of himſelf for Life, and 
per Curian, after to his eldeſt Son and the Heirs Male of his Body; and for Default of 
uch Iſſue to the Uſe of his ſecond Son, and the Heirs Male of his Body; 


and for Default of ſuch. Iſſue to the Uſe of the third Son, e. This is 2 
good Conſideration to raiſe the Uſe to his younger Sons; for though the 
Conſideration of natural Affection be limited only to the Eldeſt, yet this 13 

equal to all the Sons, and therefore the Law will ſupply it without Ex- 

reſſion; for if nothing had been expreſſed, it had been good Conſideration 
y Implication of Law. 1 1 


Plow. Rep. 71, The Conſideration of natural Aſſect ion is good likewiſe to raiſe an 
303 mw Uſe to Children unborn: © Thus Conſideration of Affection to the Hein 
| os Male of the Covenantor which he ſhould beget on the Body of A. bis Wise, 
8 is good Conſideration to raiſe an Uſe by way of Covenant to the ſaid 
Heirs of his Body, for every one is bound in Nature to provide for h 

| Children. VV 
Rep. 13. b. 72. So for Advancement of his Heirs Male, a Man may covenant e 
55 5 og ſtand ſeized to the Uſe of himſelf and the Heirs Males of his Body, and this 
Sale. The ſhall raiſe a good Eſtate Tail; for though all the Eſtate Tail is in himſclh 
R-aſon is, ſor that a Man may modify a Fee that continues in him, though he cannot take 2 Fee ws 
Neve when he has the old one in him. Gil. Law of Uſes 29wZeC. mt 


* 


- 
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this is for the Benefit of the Heir Male though it is/in futuro, and not 
'n preſenti, for none can know who ſhall be his Heir; for ſolus Deus facit 
w But if a Man in Conddermtion of his Care and Love which be bears FEI 
to J. S. called, named and reputed one of his Sons (where he was his Baſtard 8 
Son) covenants to ſtand ſeized to the Uſe of the ſaid J. S. this is no gogd 4 Worſe 
Conſideration to raiſe any Uſe, © © 15 ley's Ciſe. 

| | | | The Reaſon 

i for that in Law he is not ſuppoſed to be of the Blood of his Father, but is conſidered as a mere 
Stranger, for whom no one is preſumed to have a natural Affection. See the Caſe laſk mentioned, 
and ſee Gil. Law of Uſes 48 and 206. But a Baſtard may take by Feoffment, though not by Covenaat 
to land ſeized in Conſideration of natural Affection. IL. Leon. 197. Lord Pagett's Caſe. 


3 


\ 


4. So likewiſe if a Man covenants, in Conſideration of Blood and of the 2Roll Abr. 
Marriage of his Baſtard Daughter, to ſtand ſeized to the Uſe of the Baſtard 7288. be- 
. - 2 bl — tween . 
Daughter, this is not a good Conſideration to raiſe an Uſe, becauſe in the Fraripeds? 
Law, (he is not his Daughter, but Filia Populi. | and Ge I 
EL 5 | Butifa Man 
corenants in Conſideration of natural Love and Affection, Blood and Marriage of his Baſtard Daugh · 
ter, to levy a Fine, and that the Conuſee ſhall tand ſeized to the Uſe of the Baſtard Daughter, though 
this be not a ſufficient Conſideration to raiſe an Uſe upon a Covenant, yet it is expreflive of the Iutent 
of the Party, and therefore ſhall ſerve as a ſufficient Declaration of an Uſc upon the Fine, where there 
needs no Conſideration, Gil. Law of Uſes 207. : | 


75. Fraternal Love, and Continuance of the Land in ſuch of the Blood 2 Roll. Abr. 
of the Covenantor, is good Conſideration to raiſe an Uſe by way of Cove- 786. cites 
nant, for this is a Conſideration of Blood, and the Brother is one of the next PL C. 307. 
Degrees after his Parents and Children, and they who are next in Blood, are pied r. 
next in Love, by Intendment of the Law. : Stratton] 

76. Thus if A. by Indenture made between him of the one Part, and B. Roll Abr. 
his Brother (naming him ſo in the Deed) and C. and D. who are Strangers 783. 8. C. 
to him, in Conſideration of Love and Affection which he bears towards his Cro, Car. 
Wife and Children, and for their Maintenance and Stay of Living, and to 3427 by the 
"the Intent to ſettle his Land in his Name and Blood, covenants with the ſaid: new t 
B. C. and D. to ſtand ſeized to the Uſe of himſelf for Life, and after to his Rilley & al. 
Wife for Life, and after to the ſaid B. C. and D. and their Heirs upon 8. C. Sir 
Truft, that they ſhould make ſuch Uſes as he himſelf ſhall appoint, and Wm. Jo. 
after to raiſe Portions for his Children, and after to G. his ſecond Son in 418. by the 
Tail, ge. though no Uſe can ariſe by this Indenture to C. and D. who are Name of 
Strangers to the Conſideration of Blood, and fo this is void as to them; yet Riley. dr 
the Uſe ſhall arife for all to B. who is his Brother, and ſo named in the Deed, Cowp. 9. 
which is within the Conſideration. Trin. 14. Car. This was a ſpecial 600. 660. 
Verdict between Fox and Wilcocks, and argued at Bar, but it abated by Doug. 477 
Death. And after upon a new ſpecial Verdict between Smith and Buſb#, it 486. 
vas adjudged per Curiam, that Uſe ſhall well ariſe to B. to perform the f 
Truſts ſpecified in the Indenture. 

77. But Conſideration of antient Acquaintance, or of being Chamber 2 Roll. Abr. 
Fellows, or entire Friends, ſhall not raiſe any Uſe. Agreed per Curiam be- 783. 
tween Ward and Tuddingham. 

78. Alſo if a Man, in Conlideration that B. was bound in a Recognizance 2 Roll Abr. 
for him, bargains and ſells Land to the other, that is not good. as ai 

| | tween Ward and 2 

79. Neither will the ConGideration of a Surname raiſe an Uſe, as was re- Jenk. 81. 

in Sir Chriſtopher Hatton's Caſe, who had a Siſter's Son called Newport, pl. "I 
and in Conſideration of his changing his Name to Hatton he covenants by 

to raiſe an Uſe to him, this Conſideration was adjudged not ſufficient 
to raiſe an Uſe, 

$0. 2. With Reſpe& to Conſiderations of Marriage—A May may cove | 
tant to ſtand ſeized to the Uſe of 4. his Wife, and the Conſideration that 
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1 enn her, for this-is a: god Confiley 
wot iw Shan. 42! nd a od ©o 7 od rant} 4113-51099 201 het 
7 Rep. 40. 91 Thus if an Indenture between A. and his Wife of one Part, and þ 
| 8 heir Son of the fecond Part, and C. their Son of the third Part, the fad 4 
mn Conſideration of natural Affection and paternal Love which ke has to ki 
-  faid Sons, and for their better Advancement, and to the Intent that, th 
Lands ſhould continue in his Name and Blood, covenants to ſtand ſeized ty 
tte Uſe of himſelf for Life, the Remainder to his ſaid Wife for Life, the 
RNewaiader to his faid Sons; here the Uſe limited to the Wife import a 
Conſideration of itſelf. _ 1 | e ps 


' Plow. Rep. 82. Likewiſe a Man may covenant to ſtand ſeized to the Uſe. of 4. th 
307. Shar- Wife of his Brother, in Conſideration that ſhe is the Wife of his Brother 

Sezen ze and: this ſhall raiſe a good Eſtate to her, for the Love which he bean iy 

ES Wards his Brother, extends in his Right to his Wife. 

Calo ee 83. So alſo the Conſideration of Marriage to be: bad, will raiſe an Ul, 

phers e, becauſe the preſent Eſtate is to the Baron, and what is limited to the Fene, 

Brittridge. is only a Remainder; per T wiſden, J. | holly i 

2 Roll Abr. 84. Likewiſe if a Man covenants, in Conſideration of natural Love and 

2 _— Affection to his Son, to ſtand ſeized to the Uſe of his Son for Life, the 

© Bould and Remainder to ſuch Wife as the Son ſhall afterwards have for Life, th 

' Winſton. Remainder to the firſt Son of the Son and Wife begotten, Oc. Th 

| Noy 122. the Wife be a Stranger to the Conſideration (admitting it) yet the Eftate 
S.C. limited to her is well raiſed for the ſubſequent Eftate, which is within the 

The Wil Conſideration. i | 

the Conlideration, becauſe the Covenantor intended the Advancement of his Poſterity, and without a 

Wile, the Son cannot have a lawful Poſterity. 

Plow, Rep. 85. But if a Man, in Conſideration that B. ſhall marry his Daughter, 

307. Shar- covenants to ſtand ſeized to the Uſe of B. and his Daughter, the Remainder 

e! to C. this is a void Remainder to C. becauſe he is a Stranger to the Conſ- 

I wd7 derat ion. | 2 | 

ow. #5. in 86. It is to be obſerved farther with-Regard to the Extent of theſe Con- 

Carter v. fiderations, that if a Man Covenants upon Confideration to be ſeized to the 


 "Kingſted. Uſe of himſelf for Life; and after to the Uſe of his Son; but he ſays farther, 


that bis Meaning is, that his Wife ſhall have it for her Life: Per Perian, 
DER; J. This is not a void Clauſe but good to the Wife. | 
Co. Ja. 80. 87. So allo where AH. in Conſideration of Love and for ſettling the Land 
pl. 19, Croſs in his Name and Blood to his eldeſt Son, covenants to conyey before Fair 
Aa e ee in Truſt for himſelf for Life, Remainder to B. his eldeſt Son in Tail, &. 
2 0m. Dig, And alſo covenants to ſtand ſeized from and after #after, of ſo much of the 
370.  faid Lands as ſhould not be ſufficiently: conveyed, to the ſaid ſeveral Uſes 
3 Com. Dig. Intents and Purpoſes, and no Aſſurances were made before Eafter. It ws 
* reſolved, that the Uſes and Eſtate raiſed by this · Covenant being in Conl- 
deration of Love to his Son, c. (no Eſtate at all being executed before 
en the Covenant extended to all, though it was objected that the 
Words being, that of ſo much of the Lands, c. the Intent was that be 
would ſtand ſeized when Part was executed and ſufficiently conveyed, but 
when no Part was executed it was not his Intent that all ſhould be raiſed by 
Covenant; but this was not allowed, for the Conſideration being ſufficient, 
| the Covenant well extends to all, there being nothing conveyed'by the Eltate 
executed. 
Leon. 199. 88. There is a Difference between a Covenant to ſtand. ſeized and a Feoff- 
2 ment; for if a Man covenants to ſtand ſeized to the Uſe of A. a Stranger 
8 for Years, c. Remainder to B. his Son in Tail, this is void as to A. for 
ſce Plow. Want of a Conſideration, and the Uſe veſts immediately in F. and a void 
Com. 307. . eee | 3 
3 And a Diſtinction is there taken, that if the Limitation to the ger precederthe Limits 
tion to the Blood of the OM enantor, there it is gobd to the Stranger, but that 
void. Therefire Q. $8 . | ; af Ng i , Uſe 


© = x 


S < © =, = 


> 


==. at. = ww 


us ES up TRUST Ss. (E) 365 


Uſe is as if no Uſe be limited; and if no Uſe be limited, B. muſt take im- $8.Low of 
mediately, and not by Way of Remainder, or elſe he cannot take at all: for ſes 113. 
; Remainder ex vi Termini ſuppoſes a particular Eſtate, and B. muſt not be 
-xcluded, becauſe Uſes being Creatures of Equity, the Parties Intent muſt 5 
he made good as far as poſſible, where there is a, juſt and good Ground for 
any Part of the Conreranch M EIS Rn a | 
89. But if a Man makes a Feoffment in Fee to the Uſe of A. and a Stran- 1Leon. 197. 
or Baſtard for Life, the Remainder to his Son in Tail, this is good to Ld. Pager's 
J. for upon a Feoffment chere needs no Conſideration to raiſe the Uſe, as Caſe. 

been ſaid. ; p 
my There is another Difference likewiſe obſervable, for if a Man raiſes 1 Rep. 176. 
Uſes upon a. Fine, Feoffment, or Recovery, he may reſerve to. himſelf a b. Mild. 
Power of making Leaſes ; but he cannot do it on a Covenant to ſtand ſeized. * 
or on a Bargain and Sale; for upon a Fine, Feoffment or Recovery, an Uſe 
nay be raiſed without a Conſideration, and therefore will ariſe. to the Leſſees 
vithout Conſideration, and the former Eſtates which were raiſed without 
Conſideration, may be defeated without it; but in a Bargain and Sale, and 
Covenant to ſtand ſeized, no Uſes will ariſe without Confcration, therefore 
not to the Leſfees ; for where the Perſons are altogether uncertain, and the 
Terms unknown, there can be no Conſideration ; for which Reaſon the former 
Elates raiſed upon good Conſideration, cannot by ſuch Leſſees be de- 


3. By what Words a Man may covenant to ſtand ſeized. 


g1. It i 8 general Rule, that Words ſhall be conſtrued ſo that the Decd Auch. e. 
nay ſtand, if poſſible, Thus, 


ter, 92. If a Man, in Conſideration of natural Love, and for Augmentation vent, 138. 
der of his Daughter's Portion, gives, grants, bargains and ſells, aliens, enfeofls f 0 
nfs nd confirms certain Lands to J. & his Daughter with a ſpecial Warranty, Croſſing v. 
and the Deed is inrolled, this inures by Way of Covenant to ſtand ſeized, in Scudamore, 
on- eſpect to the Confideratiog. | | , | | N 
the 93- But if the Conſideration be not expreſſed in the Deed, it ſeems no Gil. Law of 


Uſe ariſes. | Uſes 115. 
an, 94. Likewiſe if a Man, in Conſideration of Marriage of bis Son's Daugh- Moor 193; 

ter, covenants that his Land ſhall. deſcend, come and remain to him, or pl. 26). 
and ber, this is only a Covenant Executory, upon which an Action lies; and Cro. Elis. 
er the Force of the Covenant ig not to alter the Deſcent ; but it is no Covenant 279 
22 to ſtand ſeized, whereby he may be intitled in Chancery to a ſpecific Per- Blithemanr. 
the formance. f 
3 3 3 Eo Uſes 115. | 
was Acre the Seizin of the Father is not iated to the ſeveral Uſes, but only a Remainder limited 
\nſi- ter the Father's Death; which cannot be without a particular Eſtate, nor that without a particular 
fore atrat,and no Man can contract with himſelf. Gil. Law of Uſes 60. 


t be 95- Alſo if a Man ſeized of a Reverſion ExpeBant, upon an Eſtate for zvent. 318. 
gives, grants and confirms the ſame to his Son in Fee, in Conſideration Samon v. 
157 i natural Love and Affection expreſſed in the Deed, to the Uſe of himſelf, Jenes. 
br Life, the Remainder to his Son in Tail, the Remainder to a Daughter, . 
nthout Attornment or Enrolment, this Conveyance is void, and cannot enure Gil. Law ot 
of Y way of Covenant to ſtand ſeized ; for if it enures by way of Covenant Uſes gs; 
eon v fand ſeized, the legal Eſtate out of which the Uſes riſe remain in the 
15 Corenantor ; But the Latent. of the Conveyance. is to raiſe the Uſes by 
"old ny of Tranſmutation. of Poſſeſſion, and to. transfer the Freehold,, out 

# whichthe Uſes are to riſe to the Son; but. this Conveyance will not paſs 


os in 2 for want of, Attornment, * ſo the e en derer wiſe by 
96. 80 
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Dy 8s, Lad. 986. So where A. ſeized of Land in Poſſeſſion and in Uſe, 3 
ö — OY the Marriage of his Son with the Daughter of by F. that the de e 
Adauntely after bis Deceaſe, ſhall have in Poſſeſſion or in Uſe ll his Landi 
aceording to the ſame Courſe of Inheritance as they then ſtood in; and that 
all Perſons now feized, or hereafter-to he ſeized, ſhall be ſeized to the (ane 
Uſe and Intent. It was held that the Fee-Simple of the Uſe was not out of 
the Father, nor is it changed, and that, as it is, it is only a Covenant; bu 
2 1 it might be other wie had the Words been, that immediately ale 
is Deceaſe the Land ſhould enure and remain tò the Son. 
And. 25. 97. So where the Father, in Conſideration of marrying of his Son, core. 
pl. ss. nants, c. that he, Ec. has not made, nor ſhall make any Grant, Gr. «x 
| the ſaid Lands, but that all the ſaid Lands, c. ſhall deſcend, remain an 
come in Poſſeſſion and Uſe to the ſaid Son, and the Heirs Male of his Body 
2 Sc. no Uſe is created or altered by thoſe Words. ; ' 
Sid. 27 pl. 7. 98. Bridgman, Ch. J. took a Difference between Covenants obligatory aud 
ee of Covenants declaratory, for Covenants declaratory ſerve to limit and direct 
5 Uſes, but Covenants obligatory (as for Enjoyment free of Incumbrance) 
= 85 be conſtrued to raiſe an Uſe, inaſmuch as they have another 
< ffe She ho | ; | 


 4- The Effe gf a Covenant to fland ſeized. 


99. It is a Rule that no Covenant to ſtand ſeized can paſs an Uſe unlef 

the Covenantor has Seizin of the Eſtate at the Time of the Contract. Thus, 

4 Roll. Abr. 100, If a Man covenants to ſtand ſeized of the Manor of D. which be 

790. ſhall hereafter purchaſe, to the Uſe of J. S. and he afterwards purchaſes the 
Manor, yet this is void. * | | 

29»  1C1. So if a Man covenants to ſtand ſeizedyof the Land that he ſhall 

. 5 hereafter purchaſe tp the Uſe of his Son, and after purchaſes Land to the 

7. Yelver- Uſe of himſelf and his Heirs, the Fee is in the Father. 

ton. 102. For if a Man binds any Lands, you muſt ſuppoſe him to hare a 

Cro, Eliz. Power to oblige them ; but he that hath no Intereſt, hath no Power to 

_ GC f Oblige them; and therefore ſuch a Covenant in Equity, before the Statute, 

Uſ.s i716, could not oblige him to a ſpecific Performance, for that were in Equity, to 

Powell on bind the Land, which is abſurd ; and fince the Covenant is void in Equity, 

” Mev. 191. there can be no Execution by the Statute ; for the Rules of Law are equally 

3Burr.1490. ſtrict in avoiding this Repugnancy ; for in Law, every Diſpoſal ſuppoſes a 

Cop. 94- precedent Property; and by Conſequence, every Covenant to ſtand ſeized 


"i ee 8b preſuppoſes a precedent Seizin. 


435. 2 Term Rep. 578. 3 Term Rep. 91. p 


Cro. Eliza. 103. Another Reaſon why the Uſe declared upon the Covenant is bad, s 

er 1%, this; becauſe the Uſe muſt be limited by the Donor or Feoffor ; for be 

3 "= g. muſt limit the Uſe, that at the Time of Limitation had the Diſpoſal : Nov 
| P. 186. in this Caſe the Donor limits the Fee to the Purchaſer, which controuls the 
* Intent of the Covenant. by : 
Ciro. Eliz, © 104+ By the ſame Rule it is ſaid, that if the Mortgagor, in Conſideration 
02. of ſo much Money paid by J. S. covenants, that after Redemption he wil 
Velvertonv. ſtand ſeiſed to the Uſe of F. S. and his Heirs, “ this is a void Covenant; 
Yelverton. but if a Feoffment be made to A. to enfeoff B. to the Uſe of C. and 4 en- 


—4 5 mn feoffs B. without the Limitation of any Uſe ; yet it ſhall be to the Ule of C. 


fon is for that at the Time of the Contract he had no Eſtate or Intereſt. 


Ctro. Eliz. 105. So if a Man covenants to purchaſe Land by Michaelmas next, and 
= Of before Zafter following, to levy a Fine to ſuch Uſes, and accordingly pur. 
3 Sr chaſes Land, and levies a Fine, without 2 any Uſe, or without 5 
ni Ney, that Confideration, notwithſtanding the Law fays it ſhall be to the Uſe 
fit acether the Conuſor, yet it may be averred to be to the Uſes limited in the 
be: — bad venant. 

ED ©X# 0 


f preſled in the Fine, that ſhould have controulee the firſt Declaration of the Uſe. 


106. For 


nf 
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106, For a Man may declare the Intent of a future Act, which he had Gil. Law of + 'S 
no Power to do at the Time of the Declaration; for to declare the Intent Uſes 1274 
of a future Act, doth not ſuppoſe an immediate Power of doing it ; but the 
doing any AR itſelf, which the Law allows to be good and effectual, preſup- 
es the Power of doing. | i 
10). If a Man, ſeized of three Acres, makes a Leaſe of one to A. for 5 Rep. S. b. 
Liſe, and of another to B. for Life, and of another to U. in Tail, and then Juſtice 
reciting the ſeveral Fflates, covenants, after all the Eſtates finiſhed, to ſtand Windham's 
ſcized to the L ſe of his Brother in Fee; if A. dies, the Brother ſhall have the Ca: | 
Reverfion of that Acre immediately, and not expect till the other Eſtates, 2 ol 
that is, the other Eſtate for Life and the Eſtate Tail are determined ; for it 291 88 
muſt be conſtrued ſecundum ſubjedam materiam: and the Covenantor hath 
three diſtin& Reverſions in him. | | ; | | 7 
108. It is a Rule likewiſe, that a Fee cannot be raiſed by way of Pur- 2 Mod.207,' 
chaſe to a Man's right Heirs, for wherever the Heir takes by Purchaſe, the 211. 
Anceſtor muſt depart with his whole Fee. Thus A. ſeized in Fee had Iſſue "— — 
two Sons B. and C. A. covenanted to ſtand ſeized to the Uſe of B. and the 
Heirs Male of his Body on M. his Wife to be begotten; and for want of 
ſuch Iſſue, to the Heirs Male of the Covenantor ; and for want of ſuch Iſſue, 
tohis own right Heirs for ever. B. had Iſſue of M. a Son and a Daughter; 
J. lies, and then the Son dies; the Daughter ſhall not take as Heir general, 
but the Uncle, viz. C. ſhall take Per formam Doni, and not by Purchaſe but 
br Deſcent. bes. 4? 
1c9. It is to be obſerved likewiſe, that Uſes may ariſe on Covenants to 
ſand ſeized by Implication ; as {33 wats þ 
110. If a Man covenants to ſtand ſeized to the Uſe of the Heirs Male of Vent. 372, 
his Body, omitting himſelf ; per three Juſtices, but Twiſden, J. contra, it is Pibus 2. 
good, and he himſelf takes by Implication ; and ſo Judgment was given for —_— 
the Defendant. | | Rin 
111. But where A. made a Feoffment to the Uſe of himſelf for Life, and Pollex 94. 
after his Death, and the Death of M. his Wife, to B. his Son in Tail: It Carpentere. 
was held in this Caſe, that no implied Uſe did ariſe to M. and therefore the mich. 
Eſtate to B. was contingent. | | | 
112, It has been held likewiſe that a Covenant to ſtand ſeized to the Uſes 2 Lev. 76. 


in the Indenture, and to no other, cannot exclude Uſes by Implication, but Arg. in Caſe 
ouly expreſs Uſes. | of Pibus 2. 


Mitford. 


P . 


2. Of the Nature and Operation of a Bargain and Sale ts Uſes, 


113. The Nature and Effect of this Kind of Aſſurance has been already *®Sece Title 
explained ;* and having thus treated of the ſeveral Sorts of Conveyances to Bargain and 
Uſes, we proceed to ſhew, | 2 


— ' - 


Vol. 1. p. 
227. 
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ei ß 
) What Kind of Property may be colweyed 5 
| it Kind e erty m 1 

: N e e "ON Wap of fe, ; 0 | by y 
- Sir Wm. Jo. 1. AL Lande and Inheritances local, as Rents in Z/, Advowſons in that 


127. by Bo- Groſs, Common for ſo many Beaſts, Liberties, Franchiſes viſible or ſame 
dridge, J. in local, may be conveyed by way of Uſe. FCA the | 
Par. in Ld. | res ; af 
Willugh- . 185 - 
| 1 80 2. But Inheritances perſonal, which have no Relation to Lands or loca | 


Hereditaments, cannot be conveyed by way of Uſe, as Annuities. 
Per Crew, 3- A Seignory however conſiſting of Homage and Fealty, the Service 
Ch q. Sir W. being merely perſonal, and to be performed by the Perſon of a Man, and 
Ty 17-12 reſting in Feaſance, may be granted to an Uſe in reſpe& of the Poſſibility 
| . that the Tenancy may eſcheat, which perhaps never will be. | 
Caſe. i $7517 ihe | 


Per Crew, 4. So a Stewardſhip or Bailiwick in Fee Simple of a Manor may be 
. af 4 granted to an Uſe, being perſonal Offices in Point of Service. 
117. m . 
Willough- 8 
by's Caſe, 


1 


5. 80 a Liberty of Retordia Brevium which is perſonal, conſiſting in Exe 
— 1 cut ion of Proceſs. 


118. in Ld. Willoughby's Caſe, cites it as ruled, 42 Eliz. B. R. iu W 0 of Warwick's Cat. 
14. ibid. 6. So of a Shrievaltyofa County. And. " 

1d. ibid. 7. Where it is ſaid, that a Truſt cannot be raiſed out of a Truſt, and 
And it is therefore a Bargain and Sale by Deed indented and inrolled cannot be limited 


there far- 


ther fad to an Uſe, becauſe an Uſe cannot be limited to an Uſe, yet notwithſtanding, 
that there is When a Man is ſeized of an Eſtate of Inheritance of an Office holden by 
a Diverſity grand Serjeanty, wherein there is required Truſt in the Perſon, yet an Uſe 
between à which is a Pernancy of the Profits belonging to that Office, may be raiſed 


__— out of the Eſtate of Inheritance, otherwiſe no Land holden by grand Ser- 
herein he jeanty could be transferred to an Uſe, nor any Uſe raiſed out of the 
that hath it, ſame. | k 

hath nei- 

ther Jus in Re, nor Jus ad Rem, nor Remedy by the Common Law, but only a mere Perception a 
the Profits by the Permiſſion of the Terretenant; and an Eſtate of Inheritance, wherein the Owner 
' hath both Jus in Re, and Jus ad Rem, by the Rule of the Common Law, and'for the Profit whereol 
the Law giveth the Owner Remedy by Writ of Aſſize, and a Pr acipe quod reddat, as the Caſe requir- 
eth; and the Confiderce required in the Perſon for the executing the Office may be an Odjection 
(though a weak one) that it cannot be transferred over, but not that an Uſe, that is 'a Pernancy of 
the Profits, cannot be raiſed out of the Eſtate, the Truſt in the Perſon is no objection at all; for the 
Uſe reſpecteth the Eſtate of Inheritance, and not the Perſon. be 


view Be. 55 Nothing that paſſes by way of Extinguiſhment, can be granted to at 
281. 


1 9. Neither can an Uſe be raiſed out of a Power, 
in Cle of Read v. Naſh. 0 
. b 


Sir Wm. Jo. 10. Neither can Things which are mere Rights be conveyed by way of 
Gil. Law of Uſe, as Commons, Je. Ways in Groſs, for a Man cannot walk over Ground 


Uſes 281. to the Uſe of a third Perſon, 


11. In 
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uu. In Caſe the Plaintiff declared that the Defendant ſeized in Fee of Cro. J. 189. 
the Lands over which there was a Way, and of other Lands by Indenture pl 1 3. 
of Bargain and Sale inrolled, conveyed” his Lands to J. S. in Fee, with a ges be | 
Way over his Lands, and that J. S. leaſed the Premiſſes to the Plaintiff, .. oY 
and that the Defendant diſturbed him. The Court were all of Opinion, 
that by this Bargain and Sale the Land only paſſed, and not a Way over the 
came, becauſe nothing but the Uſe paſſed by the Deed, and there cannot be 
the Uſe of a Thing which is not in 1 8 as a Way, Common, &c, newlfx 
created, and until they are created no Uſe can be raiſed by Bargain and Sale, 
ud conſequently nothing Jr by the Indenture. 2.1 | 
12. An Uſe may be of a Leaſe or Chattel. Pk ee 
13. But it is ſaid that the Property of Money cannot be changed by a lnglefield's - 
gatuitous Delivery to an Uſe. Thus, Caſe, 


14 A Sum of Money was delivered to 8. S. to the Uſe and Behoof of Dy. 49. a. b. 
Woman, to be delivered to her at the Day of her Marriage, and before pl. 7. &c. 
! the Marriage the Bailor revoked it; two Juftices held the 3 counter- Lyte v. 


nandable, and two d contra. - But Dyer ſays, it ſeems that the Property of rg 


| the Money cannot be changed by the Words to the Uſe and Behoof. ney had 
e a 1 " been deli- 
rered by way of Conſideration, SatisfaQion or Recompence, there the Property would alter, and the 


Kilor could not countermand it, Dyer. loc. citat. 


15, One ſeized in Fee may bargain and ſell, grant and demiſe Land to Brown. ac. 
— and their Heirs to the Uſe of one for Wis becauſe he has a Fee- 125 
Simple. But Leſſee for Years cannot grant and ſell his Leaſe to the Uſe of 
ne for Years. EK | L 

16. We have thus ſhewn how Uſes may be raiſed according to the Na- 
tare of the reſpective Aſſurances, and what Kind of Property may be convey | 
ed by way of Uſe: It remains now therefore more particularly to en- | 


87 quire, | | | 
0 1. What Kinds of Uſes are executed by the Statute. 2. What Caſes are | 
ſe ut of the Statute. = NE | 
ed | 
er- 
be — 
Oe the ſeveral Kinds of Uſes executed by the 
= Wa Dtatute, which in their more general Viviſion, «6c... 
* are twofold, VIZ. Figs ing chcExe- 

cution 
4 l. Uſes in E. . Uſesin Poſſbilay. g. J 

f Clauſes ol 

* 1. Uſes in Ze. | | -_ 47 H.8. 


See Title 
l WIE Regard to Uſes in Eſe, they are raiſed either by Tranſ- Fointure, 
mutation of Poſſeſſion, or without ſuch Tranſmutation ; and the V. 3. p. 220. 
lumer in which they are executed, has been already explained in treating 


de ſeveral Sorts of Conveyances to Uſes, and their reſpettixe Operations. 
k remains therefore to conſider of = — n 855 


4 2. Uſes 4 


— — ͤä— 


ter D. p. 357. 


, againſt the ig here to be conſidered, and they are to be governed by the following 


Bu. Lawor iſt, The Law in all Caſes allows the Limitations of Eſtates for Life, to 


(c) Us ES aw TKUSTS. 


v4 2. Uſes in Poſſibility ; wherein | 
2 15 Executory Fees. | 2. Contingent „ 
W. | 4 ; | 1 

| FE, iy 1. Of Executory Fees. | 

e ee, Though a Remainder of a Fee cannot by the Rule aff Law be limited 
InwhatCafe after a Fee-Simple, yet that Rule hath of late been evaded by diſtinguiſhi 
the Statute between an abſolute Fee-Simple and a Fee-Simple which 1 
opetates on a Contingency; and how ſuch Executory Fees may be limited, 


Rules of L 
Ko Ko: 1 


Gil. Law of 1ſt, That all Limitations that teud to the Proviſion of the Family, m = 
Uſes 118. to ſecure againſt Contingencies which are within the Parties own immedi 
P ProfpeQ, are to be favoured. | 


2dly, All Limitations that perpetuate, or tend to Perpetuity, are in then- ” 
ſelves void and repugnant to the Policy of the Law. 1080 
14 wid. 3. And therefore it is to be ſeen what is a Perpetuity. + > 
Caf, of Per 4. A Perpetuity is the Settlement of an Intereſt - deſcendible from Heir 13 
pet. 31. to Heir, ſo that it ſhall, not be in the Power of him in whom it is veſted to 
1 Rep. 138. diſpoſe of it, or turn it out of the Channel. ” 
| WY 


Id. Ibid. F. The Inconveniences of which are, that the Eſtate is made uncapable of 
anſwering the Ends for which Ferpetuity is maintained and eftabliſhed ; for 

7 it puts it out of the Power of the Owner to provide for the Neceſſities of li 4 

Family, or the Extremity and various Changes of his own Afﬀaits out of the : 

Eſtate ; beſides it would be of univerſal Damage to the Commonwealth; for 

it would ſhut up all Converſe, by making the Way of Communication be. 

tween Land and Money utterly impracticable; to know therefore how far 1 
Limitation may be allowed, without the Danger of being conſtrued a Perpe- 


tuity, it is to be conſidered, what Limitations are conſiſtent with the Rule 
of Reaſon and Policy. 5 


Uſes 119 Perſons in Being; for there can be no Danger in ſuch a common Limitation, 
nor any Deſign to perpetuate ; and therefore here the Party is reſtrained 
from Alienation farther than for his own Life. je 

Id. ibid. K 2dly, The Law allows of no Eftate of Tnheritance, that goes in lineal 
120. 5 Succeſſion, but what is under tlie Powe rot that P-rfon to whoſe Rer 11 
tatives the Eſtate mult deſcend ; and to eſtablihn Kight of Suooethon, 927 
to reſtrain the Power of Alienation, is to perpetuate ; 2nd /{ovetore 109 
an l ſtate of Succeſſion, determinable upon remote Contingency, tens 
Perpetuity ; ſince none can purchaſe with Security while ſuch a C⁴ n 
over the Eſtate. | | 
6 Before we proceed to the Application of theſe Principles, it is nec 

to obſerve, that . | = 
7. As to executory Fees, there is a Difference, where they riſe by way © 
Uſe, and where by way of Deviſe.. 
Cro. Eliz. it, If they riſe by way of Uſe, there muſt be a Seiſin in ſomebody t 
765. be executed in the Grantee of the contingent Uſe, whenſoever the berg 
"Wood 2. gency happens; for if there be not a Perſon that can be ſeized of an Uſe 
Reignold. there can be no Uſe ; and conſequently there can be no Execution of it; 
rao 737. therefore if a Man covenants to ſtand ſcized to the Uſe of himſelf in - 
* 3 till ſuch a Marriage takes Effect, and then to the Uſe of himſelf ; 
; Life, the Remainder to his Wife, his Son, Cc. and before the Marriage 
ke makes n Feoffment in Fee, Gift in Tail, or Leaſe for Life, upon Sk 


% 
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Conſideration, without Notice of the Uſes, the Eſtates limited after the 
Marriage ſhall never ariſe ; becauſe there is nobody ſeized to ſuch Uſes, and 
the fame Law is of Feoffments to ſuch. contingent Uſes. . | 
g. But if in this Caſe he had made a Leaſe for Years, he would not have de- Cro. Jac. 
ſroyed the future Uſe, but only have bound it;; becauſe there is a Seizin, = 
out of which the Uſe ariſes; and at Common Law, if the Feoffees had made Winds. 
2 Leaſe upon good Conſideration, as in this Caſe, it would have bound the | 988 
Lands, and conſequently Ceſui gue Uſe muſt have the Profits of the Land 
thus leaſed ; and in this Caſe, ſince the Statute, the Covenantor has the ſame 
Power of obliging the Fee; and therefore thoſe to whom the contingent 
Eſtates are limited mult take it under the Charge. * 
9. So in Caſe of Feoſſment to the Uſe of A. in Fee, and if B. pays ſo Moor 733. 
much, c. then to B. in Fee; if A. deviſes his Land, and dies, it deſtroys Strang way. 
tte contingent Eſtate; otherwiſe it is, if he had deviſed Portions out of the V: Newton. 


Land, for that would not alter the Freehold. "wg 5M 


io. A Recovery doth not bar an executory Fee; for the Recoveror with Cro. Jac. 
Notice, and without Conſideration, is ſeized to the former Uſes. X9d-. 
2dly, With Regard to executory Deviſes. 3Pells v. 


| Brown. 
1 Brown. Chan. Caſ. 323. 1 Wilf, 106. Doug. 495. 3 Term Rep. 146. Fearne's Cont. Rem. 302, 
207%. Powell on Dev. 251. . | 


11. They have been already treated of under Title Deviſe; yet it may *$ee Title 
not be improper to take Notice of ſome Circumſtances more particularly ap- De #**, 


plicable to the Title miller Conſideration. 2 l 


12. If a Man deviſes Lands yo A. in Fee, and upon Contingency to B. gu. Law of 
in Fee, and A. makes a Feoffment in Fee, this doth not deſtroy the Contin- Uſes 127. 
gency ; for by a Deviſe the Freehold itſelf is transferred, and there needs no 
Perſon to be ſeized to execute an Eſtate in the Deviſee, as muſt be where a 
Feoftment is made to executory Uſes. | id wid. 

13- But if a Man deviſe to A. for Life, with a contingent Remainder, if wich Ne 
J. makes a Feoffment in Fee, this deſtroys the contingent Reminder, be- gard to exe- 
cauſe there is no particular Eſtate to ſupport it. | | cutory De- 

viſes of a 
tee-Simple in Contingency, after an abſolute Fee, they ſtand upon the Reaſon of the old Law, 
which admits favourable Diſtinctions to ſupply the Intent of the Teſtator, that being always to be 
obſerved in Wills; and where there is ſuch an executory Deviſe, there needs not any particular Eſ- 
tue to ſupport it, becauſe the Teſtator did not part with his whole Eſtate in the firſt Limitation, for 
home thing ſtill remained in him to give, which accordingly he gave to another, but upon a Contin- 
gency which might happen upon the firſt Limitation ; therefore, becauſe the Perſon who is ts take 
von him ſuch a Contingency, hath not a preſent, but a future Intereſt, his Eſtate cannot be barred 
common Recovery; and that which remained in the Teſtator to give, aſter the firſt Fee thus 


125 upon a Contingency, ſhall deſcend aſter his Death to his Heir, till the Contingeney happeus. 
Nell Abr. 797. \ 


14. It remains now to apply the Principles above laid down. ; LG 64. 
1. With Regard to Freeholds. rotary 
15. The firſt Remainder which was allowed to be good by a Deviſe, after n 
conditional Fee - Simple limited before in the ſame Will, was Anno 20 Elia. * 
vlcre the Deviſe was to the Son and his Heirs, and if he die before twenty- 
fur, and without Heirs of his Body, Remainder over : Now this was a plain 
lemainder limited after a Fee-Simple to the Son, but not upon his dying 
mhout Heirs of his Body generally, for that had been too remote an Ex- 
fectaney, but it was upon his dying without Heirs of his Body, before he 
vs twenty-four Years old; ſo that it being a Remainder to ariſe upon a 
Contingency, which might happen in a few Years, it was adjudged good, but 
the Son living many Years after he was twenty-four Years old, this Cont in- 
euey never happened; and therefore it was adjudged he had an Eſtate in 
Fe, and not in Tail. | 


Vol. V. B b 15, But 
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Dyer 330 16. But there can be no executory Deviſe of a Fee-Simple, after an Fc. 


2 155 tate - Tail; becauſe that would tend to a Perpetuity, therefore the firſt Li. 
: Abr. mitation muſt always be in Fee; as for Inſtance, the Father having two 
1 0 Daughters, deviſed a Houſe to the eldeſt and her Heirs, and another Houſe 
to the youngeſt and her Heirs, and if the youngeſt died before ſhe was fix. 
teen, living the eldeſt, then the Houſe to the eldeſt and her Heirs ; and if 
both his Daughters died without Iſſue, then both the Houſes to his Grand. 
daughters and their Heirs; adjudged, that this laſt Clauſe, viz. If both hit 
Daughters died without Iſſue, did not make croſs Remainders to them in 
Tail by Implication ; but that each of them had a Fee-Simple conditionally, 
immediately, viz. the eldeſt if ſhe ſurvived, her Siſter dying before ſhe was 
ſixteen, and the youngeſt if ſhe outlived that Age; that the Eftate-Tail was 
net veſted in the eldeſt but upon a Contingency, viz. If the youngeſt Daugh. 
ter had died before ſhe was ſixteen, which Contingency never happened, be. 
cauſe the youngeſt Daughter outlived that Age, and then this Caſe was no 
more than a Deviſe of a Houſe to the youngeſt Daughter and her Heirs, and 
if ſhe die before ſhe was ſixteen, living the eldeſt, then to her and her Heirs; 
which is a Remainder in Fee limited, after a conditional Fee; and good by 
| way of executory Deviſe. | 
1 17. Nevertheleſs we meet with ſome contrary Reſolutions as to this Point, 
Brown. till at Length the Law ſeems to have been ſettled by the following Caſe, viz, 
Cro J. 599. The Father deviſed his Lands to his youngeſt Son and his Heirs, and if he 
8. C. died without Iſſuc, living the eldeſt, then to him and his Heirs ; afterward; 
But if an E- the youngeſt Son imagining he had an Eſtate-Tail, by theſe Words, if te 
co i died without Iſſue, ſuffered a common Recovery, and fold the Lands, and 
7.8. 3 died without Iſſue, his eldeſt Brother being ſtill living; and the Queſtion 
while J. N. was, whether he had a good Title or not, * the Purchaſer; and adjudg- 
hath liſue, ed for him, that he had a good Title, becauſe the youngeſt Son had neither an 
Remainder Eſtate-Tail, nor an abſolute Fee-Simple, but a conditional Fee; for the 
eB void Deviſe to him and his Heirs, and if he die without Iſſue, is not abſolute, and 
to J. 1 indefinite, but it is tied up to a Contingency of his dying whilſt his eldeſt 
this comes Brother was living ; now he being living when the youngeſt Brother died, 
within the the Fee-Simple determined by his Death without Iſſue, and immediately 
Danger of aroſe in the eldeſt Brother, who had the Remainder in Fee, depending 
: pen rant upon the Poſſibility that he might be akve when his youngeſt Brother 
ae ese died without Iſſue, which Remainder did not depend upon any particular 
mine with- Limitation, but upon a collateral Determination of the Eſtate of the 
in the com- youngeſt Son dying without Iſſue whilſt he was living; and becauſe it was 
mon Com- a Remainder not in being when the Recovery was ſuffered, nor until the ſaid 
oy 0 ag 8 did happen, therefore it could not be barred by that Reco- 
F 18. So where there was a Deviſe to T. P. and his Heirs, and if he die 
Gardner v. without Iſſue, living /. C. or if he die before he is of the Age of twenty- 
Sheldon. one Years, Remainder over to another in Fee; it was adjudged, that this 
Nelſ. Abr. was a conditional Fee in J. P. immediately, and that the Words if he 
798. die without ITue, make an Eſtate-Tail, if he had gone no farther ; but 
| it is dying without Iſſue, living V. C. ſo that though it was an Eſtate- Tail, 
it was not to veſt in 7. P. but upon that Contingency ; ſo that there 1s 3 
plain Difference, where the Limifacion is upon a dying without Iſſue ge- 
nerally, and a dying without Iſſue in the Life-time of another; for-in the 
firſt Caſe there can be no executory Deviſe .after an Eſtate-Tail, becauſe 
that would tend to a Perpetuity, for that Contingency is too remote, 
where a Man mult expect a Fee upon another's dying without Ifſue ge- 
nerally ; but dying without Iſſue, living another, may happen in a lit 
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Fee - Simple to one, but to remain to another upon ſuch a Contingency, s 
now held good, by way of executory Deviſe, but not upon a dying * 
% . 2 . 


Time, becauſe it depends but upon one Life, and therefore a Deviſe of 
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out Iſſue generally; as for Inſtance, the Father deviſed Lands to his eldeſt Cro. Ja 695. 
Son and his. Heirs, and other Lands to his youngeſt Son and his Heirs, and Chadock v. 
that if either of them died without Iſſue, the Survivor ſhould be Heir to the Sabi 50 
other ;. adjudged this was an Eſtate Tail in them, becauſe it is limited to 8 
them upon their dying without Iſſue generally. 30270. Comp. 
| - 777. Doug. 53. 265. 


2. With Reſpe& to Chattels. 

19. Not long after a Fee-Simple was adjudged to ariſe to one, after a 2Nelf. Abr. 
eontingent Fee limited to another, it became a Queſtion, whether a Term 801. 
for Years might be limited in the fame Manner; and it was objected that 
t could not, becauſe it being no more than a Chattel, it was ſo poor and 
nean an Intereſt, that it could not be limited over in Remainder ; for by 
the Rules of Law, the Deviſe of a Chattel for an Hour, is a Deviſe of it 
for ever. Now in Anſwer to the Poverty and Meanneſs of a Chattel In- Ld. Not. 
terell, it is certain, there is no material Difference between it and an Inheri- Arg. Caf. of 
tance, in Reſpe& to the Owner of the Lands himſelf, but only in reſpect Perp. 32 & 
of the Duration of his Eſtate ; for the Proprietor of a Leaſe for Years hath 3 
as abſolute a Power over it, as the Owner of an Inheritance hath over that 
Eſtate, and fince great Part of the Lands in this Nation is held under 
Leaſes, it ſeems very abſurd for any one to affirm that ſuch Leſſees cannot 
provide for the Contingencies of their Families, becauſe their Eſtates and 
Intereſts in ſuch Lands are accounted poor and mean in Law, being com- 
pared to thoſe, who held in Fee-Simple abſolutely. . 

20. It is true, this Reaſon hath prevailed, for formerly, wherever there Dy 74. 1 
wasa Deviſe of a Term of Years to one, and that if he die, living another pl. 18. 
Perſon, (particularly named in the Will,) that it ſhould remain to the 
other Perfon, during the Reſidue of the 'I'erm, ſuch a Remainder was held 
void. | | | 

21. But about the Beginning of the Reign of Queen Eliz. the Judges Dy 273. 
were of another Opinion, for there being a Deviſe of a Term for Years to pl. 59. 
one, for ſo long a Time as he ſhould live, Remainder over to another; this 
was adjudged good ; at length it was adjuded, that a Remainder of a 
Term to one, after 't was limited to another for Life, was good, wiz. 
The Teſtator being poſſeſſed of a Term for ſixty Years, deviſed that his 
Wife ſhould have all his Lands in Leaſe, for ſo many Years as he ſhould 
live, and that after her Death, the Reſidue thereof would be to his Son, and 
his Aſſigns, and made her ſole Executrix, and died; this Remainder was ad- 
judged good upon this Diſtinction, viz. that there was Fus Poſſeſionis and Dy. 358. 
Ju Proprietatis of a Term for Years, that it might be collected out of the bl 50. 
Words of this Will, that the 'T'eſtator did not inteud the abſolute Property of Leon. I9%. 
it to his Wife, but only the Poſſeſſion for ſo many Years as he ſhould live, 
though it ig true, there was a Poſſibility ſhe might ſurvive the whole Term, 
but that it 18 plain he intended the Right and Property of the Reſidue of the La. Not. 
Term to his Son 3 and this my Lord Nottingham, tells us, in the Duke of Arg.Caſ. of + 
Norfols Caſe, was the firlt Time that an executory Remainder of a Term P<'p- 33. 
for Years was adjudged good. | 

22. Afterwards ſome Diſtinctions were made, where the Deviſe was of 8 Rep. 94. 
the Occupation and Profits of the Land, c. in Leaſe, and where the De- — 
nie was of the Leaſe or Term itſelf ; but theſe DiſtinRions were ſet aſide Cafe. . 
in the following Cafe, Where a Leſſee for Years of a Farm deviſed the a Grant of 
Uſe and Occupation thercof to his Wife for Life, and after her Deceaſe theLeaſeſor 
tv his Son Matthezy Manning, for the Reſidue of the Term, and made Years to J. 


ber ſole Executrix, and died; it is true, one Jndge was of Opinion, that eee 
0 J. N. is nut good to J. N. forLeafes for Years being under the Power of the Freehold-r, they are 
"overed as Chattels, and go to the Exccutors; and a Chattel canuot be limited for Life with a Ke» 


over ; becauſe this would create great laſccurity in common Trafic, Gil. Law of Uſes 121. 
B b 2 the 
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the Refidue'of the Term thus deviſed to the Son was void, becauſe his Mo. 
ther had the whole by the Deviſe to her for Life, and there being only a Pol. 
ſibility that ſhe might die before the Term expired, the Reſidue could not 
be deviſed over to another, to veſt in him upon ſuch a Poſſibility ; but 
adjudged, that Matthew Manning, the Son, did not take this Term by 
of Remainder, but by way of an executory Deviſe to him, viz. upon the 
Contingency of his Mother's Death within the Term; and that there was 
no Difference where the Deviſe is of the Leaſe itſelf, or of the Land, or 
Farm in Leaſe, or of the Uſe, Occvpation, or Profits of the Land, for the 
Law will make ſuch Conſtruction of thoſe Words, as may conſiſt with the 

5 Aci Intent of the Teſtator. . 5 | 
Eq. Abr. 23. The Law ſeems to be now ſettled, that executory Deviſes are good, 
191. provided the Contingency is to happen within a Life, or ſeveral Lives,+ 
+ifthereare ſo that they are all in Being, for there can be no Tendency to a Pe tuity, 
ever ſo ma- which was one great Miſchief apprehended from thoſe Kinds of. Limi- 


ny Lives, zonz. 
there muſt 17 craig 


be a Survivor, ſo that in Effect it is but the Length of one Life. 2 V 


ol. Caf. in Eq. Abr 337. 


Gil. Law of 24. As the legal Eſtate of a Term may be deviſed, ſo the Truſt of a Tem 
Uſes 124- may be limited: The 'Truſt of a Term in Equity being governed by the 
24 * ſame Rules that the Deviſe of a Term is at Law. 1 00 


burg b. Aſh. 
1d. ibid 25. A Limitation of a Term for Years to twenty diſtinct Perſons in Eſ⸗ 
Chan Caſ. 8. is good, as has been ſaid; but the Limitation of a Term to A. for Life, the 
Goring . Remainder to the right Heirs of B. a Perſon in Eſſe, is a void Remainder; 
Bickerſtaff. and after the Death of A. it ſhall revert to the Donor; becauſe this might 
tend to the eſtabliſhing an Eſtate of Inheritance in a Chattel, and putting it 
out of the Courſe the | ap had ſettled for it, whereby it ought to go to the 
perſonal Repreſentative. | 

Id. ibid. 26. So if a Term be limited to A. for Life, the Remainder is in the 
Donor; and if a Term be limited to A. for Life, the Remainder to the 
right Heirs of the Donor, this 18 a void Limitation, becauſe the Reverſion is 

in him. | 
1d. ibid, 27. But if the Truſt of a Term be limited to A. for Liſe the Remainder 
4 Rep. 66. to B. B. may diſpoſe of the Remainder; yet if a Term be deviſed to A. for 
Fulwood's Life, the Remainder to B. B. cannot diſpoſe of this Remainder ; for by 
Calc, the Rules of Common Law, a Poſſibility car not be granted over, for a 
Man that only may have a Right, has zt preſent no Right in him; and 
while the Rules of Law ſay he has no Right, it is contradictory and repug- 
| nant, to allow him to act as a-Perſon having Right, by transferring an Interck 
4's to another. B. in this Caſe, has only a Poſſibility to have a Right, becauſe 
the Eſtate of A. being of uncertain Duration may outlaſt the Term for 
Years'; but in Chancery, where the [ruſt is examined, they allow a Man to 
; ee for his preſent Occaſions out of what he may poſſibly Have; and a 


urchaſer of it ſhall not loſe the probable Advantage, fince he hath given for 
it a valuable Contideration, | | 


2. Of contingent Remainders. 


* See Title 28. The Law reſpectiog this Title has, in Part, been already explained," 
| ee it may be neceſſary however more particularly to conſider. 
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1. In what Manner they are to be executed. 


29. If a Feoffment be made to F. S. in Fee, to the Uſe of A. for Life, Gil. Law of 
Remainder to his firſt, ſecond and third Son, the Remainder to B. in Fee, 9 
from theſe Limitations the three following Obſervations may be drawn: 

iſt, That there ought” to be a Perſon ſeized to the Uſe at the Time 1 Rep. 126. 
when the Uſe is executed; and this is plain by the Words of the Statute, a. Chud- 
viz, if any Perſon fland or be ſeized. | ' leigh'sCaſe. 

2dly. That the Eſtate for Life is immediately executed in A. with the Pop. 74 
Remainder in Fee to B. by the Statute; becauſe the Uſe is immediately in 
them, and they have the Poſſeſſion in the ſame Manner they have the Uſe. | 

zdly. That no Poſſeſſion can be immediately executed in the Sons, becauſe x Rep. 126. 
they are not in Being; and therefore eapable of no Property, neither in Uſe a. Pop. 72. 
nor Poſſeſſion. 5 ; IRep.1536.a, 

zo. The Inattention to theſe Particulars, cauſed two falſe Opinions in 
this Matter in the Debate of Chudley's Caſe. . 

iſt. Some thought, according to the ſecond Rule, that the whole Poſſeſſion Pop. 33. 
mult be executed in A. and B. and therefore the contingent Uſe, when it 1Rep. 132, 
falls, was executed out of the firſt Livery ; and the Eſtate formerly in the 133, 134. 
Feolfees; and this by the Words of the Statute, declaring that the Eſtate 
that was in the. Feoffee, ſhall be in Ceftui que Uſe ; and hence they inferred, 
that ſince the Eſtate was executed by the Power of the Statute, it muſt be pre- 
{ved till ſuch Execution by the ſame Power; and therefore they ſaid, the 
contingent Remainders were in Aleyance, and not extingaiſhable b y the Alie- 
nation of Tenant for Life. 8 

31, But this is a Millake ; firit, becauſe this is contrary to the firſt Rule; for! Rep 136. 
that ſuppoſes an Eftate in J. S. at the Time of the Execution. + aha 


2dly. Becauſe it is contrary to the Nature of an Abeyance by the Rules of x Rep 135. 
Law; for if there be Tenant for Life, Remainder to the right Heirs of 7. 
L. living, if Tenant for Life dies, or aliens, during the Life of J. S. the Re- 
mainder is deſtroyed. | 


zaly. Becauſe it would create a Perpetuity. Gil. Law of 


Utes 129. 

32. Some add another Conſequence of this Doctrine, that an Uſe would 14. Fg 
riſe out of an Uſe. 

33- Others held a different Opinion; and they thoaght there was an im- Id. ibid, 
mediate Remainder veſted in J. S. to ſerve the contingent Uſe when it falls, Rep. 128. 
and that this Eſtate, was determinable upon the Riſing aud Execution of the 7 
Ellate in the Sons, c. 

34. But this could not be, firſt ; becauſe this is contrary to the ſecond Id. ibid. 
Rule; for thereby an Eſtate is immediately veſted in A. and B. but by this 
Opinion, the Eſtate in B. is only Executory ; for it ariſes to him upon the 
me Contingency that the Eſtate of J. F. riſes, for he could not have a Fee 
before ; for then there would be a double Fee. | 

2dly, Becauſe 7 S. would have a Remainder without any Grantor, and Id. ibid. 
the Law leaves it to Parties to limit their own Eſtates ; and where nobody has 
lanted an Eſtate, there can be no 1:ga! Limitation. 

ily. If a Remainder be veſted in J. S. he muſt puniſh Waſte, and enter Id ibid. 
fr a Forfeiture ; but the Party de ſigned him no ſuch Benefit, but made him 
vly an Inſtrument to convey it to others. TED 

35- The true Opinion is, that the legal Eſtate is executed in A. and B. Gil. Law o 

't the contingent Remainders are not utterly loſt, becauſe the Poſſeſſion by Uſes: 30, . 
the Statute mult be executed in the ſame Manner as the Uſe is limited ; 
Verefore there remains a Poſſibility of Poſſeſſion by the Feoffees, to this 
Purpoſe only, that when the Contingency happens, then the Poſſeſſion 
may be transferred to the Remainder Man; and if this is an Eſlate not 


known 


L 
* 
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| ' known before, and ſo has no Determination at Common Law, yet ' bs 
ſuch an one as muſt be raiſed by the Intent of the Statute, and all its Ends 

could not be anſwered without ii; and therefore to ſuppoſe, as in the other 


Opinions, no Eſtate in the Feoffees, or to reduce it to the Standard and 
Rules of Common Law, is equally falſe and impracticable. 


2. How they may be defeated, — 
1. Where there is no Power of Revocation, 


See Title 36. How they may be defeated, where there is no Power of Revocation, 
Remainder, has been already explained ;* It may not be improper however to take Notice 


Tetter G. of the following Biſtinctionss. | 


- 


2Roll. Abr. 37. If a Man covenants for a good Conſideration to ſtand ſeized to the 
7293. Uſe of his Son for Life, the Remainder to ſuch Feme as the Son afterward 
e ſhall take 30 Wife, for her Life, with Remainder over, and after the Co- 
1 0 venantor makes Leaſe for Years of the Land, *reſerving certain Rent, and 
Gil. Law of after the Son takes a Wife and dies; this Leaſe for Years is a Revocation 
Uſes, &c. and Deſtruction of the contingent Uſe for ſo much of the Time as the 
138. cites . Leaſe is to continue; for the Eſtate of the Land is diſturbed before the 
* Frag Contingent happened ; but this is not any Revocation for more than the 
ca will not Leaſe, for the Feme ſhall have the Reverſion, and the Rent reſerved upon 
prevent the the Leaſe, | 

raiſing af { 8 

the centingent Remainder, nor bind it; for the Covenantor has no Power ta demiſe any Thing but 
the Reverſion, and conſequently the Freehold remains unaltered to ſupport the contingent Remainder; 
but he adds that if the Covenantor in this Caſe had reſerved for himſelf a Power of making Laßt 
this Leaſe wauld have been good, and a Revocation of the former Ulcs. 


2 Roll. Abr. 38. If A. ſcized in Fee, in Conſideration of natural Love and Aſſection 
* to his Wiſe and Children, covenants with B. to ſtand ſeized thereof to the 
Wer on. Uſe of himſelf for Life, and aſter to the Uſe of his Wife for Life, znd 
veyance After to the Uſe of C. his Daughter for Life, and after to the firſt Son of the 
made by Sir Body of C. begotten, and ſo after to the other Sons of C. in Tail, and after 


Edward to his own right Heirs, and after A. by Indenture between him and F. r. 


7 — 6 citing the ſaid Conveyance and Eſtates, grants his ſaid Reverſion in Fee with- 
8 18 out any Conſideration to F. and his Heirs, to the Uſe of F. and his Hein: 


Heyns 5. This Grant of the Reverſion in Fee to F. is not any Deſtruction of the cou- 
Villare. tingent Uſe limited to the firſt Son of C. but that the Uſe of the firlt Son 
Gil. Law of of C. born after this Grant, abd in the Life of A. or C. ſhall ariſe vel 
Uſes 136, enough, becauſe by the Grant of F. of the Reverſion the firſt Uſes and E.. 
I tates being recited in the Deed of Grant, and this being without any Conſide- 
that 8 ration, the Grantee ſhall ſtand ſeized to the firſt Uſes, inaſmuch as he has 
dothnot de- Conuſance of the firſt Uſes ; and though he limits it to the Uſe of the Gras- 
ſtroy the tee and his Heirs, yet this does not alter the Truſt any more now than at the 


contingent Common Law. 
Remainder . : 
to the Son 


of C. for Life, who had a Right of Entry for the Forfeiture, and a particular Eſtate in Right, ca 
which the contingent Remainder will depend. 


en Lawef 39. But if in this Caſe, the Wife had entered after the Huſband 


Uſes 136. Death; this would not only have revived her Estate, but the Eſtate of C. 
= and the contingent Remainder thereon, which had never been put out of 
Being; otherwiſe it is, as is ſaid, in Sampſon Shelton's Caſe, if the contin 

gent Remainder had depended upon the Eftate of B, 
Id. Racon's 40. If a Feme Covert or an Infant be infeoffed to any Uſe precedent boch 


Readingson the Statute, the Infant or Baron comes too late to diſcharge or root UP 
the Statute 


| ofUſes 348. the Feoffment ; but if an * be infeoffed to the Uſe of himſelf god 


- 
F 
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Heirs, and if 25 D. pay ſuch a Sum of Money to the Uſe of 7. G. and his 

Heirs, the Infant may diſagree and overthrow the contingent Uſe. 45 1 
41. But it is otherwiſe if an Infant be infeoffed to the Uſe of himſelf for Ne. N 

Life, the Remainder to the Uſe J. $. and his Heirs, for he py diſagree Ok A 

to the Feoffment as to his own Eſtate, but not to deveſt the Remainder, of Uſes 348. 

but it ſhall remain to the Benefit of him in Remainder. | | 


2. Where there is an expreſs Power of Revocation, 


42. A Feoffment or Fine, He. wirf wer of Revocation is void at Com- 1 Inſt. 237. 
mon Law, as to all Power of Revocation ; for the Words of enfeoffing or Gil. Law of 
granting, Oc. transfer the whole Right, Property and Power of Diſpoſal to Uſes 141. 
the Feoffee, c. and therefore for the Party to limit to himſelf a Power of 
Revocation and Diſpoſal, is repugnant to the Force of the precedent Words, 
and would introduce a double Power ſeated in diſtinct Perſons over the ſame 
Thing, which the Common Law diſallows; but this Rule of Law was ſet 
aide by the ſame Conſtruction that hath brought in executory Fees ; for when 
before the Statute, Uſes were limited with Power to revoke, as the Occaſion, 
Circumſtances and Mind of the Party altered it, it was thought reaſonable 
that the Parties ſhould have Liberty to revoke according to their own appa- 
rent Intent, by which Uſes are ever governed; and ſinee the Poſſeſſion is exe 
cuted by the Statute as the Party had the Uſe, the Eſtate continues 
revocable, | 


A Power of Revocation is Two-fold ; Hard. 415. 


» per Hale: 
Edwards v. 
ö 1. A Power relating to the Land. „ . 


2. A Power ſimply collateral to the Land. 


43. 1ſt, A Power relating to the Land, is where a Power is limited to one 
that had, hath, or ſhall have an Eſtate or Intereſt in the Land. 


is i 1 t Hard. 415. 
This is again Two-fold. 3 95 
8 | Uſcs 141. 
1. Appendant or annexed to the Eſtate in the Land, 

2. In Groſs, | 


44. 1ſt. Appendant or annexed to the Eſtate in the Land, is when a Man id. ibid. 
hath an Eſtate in the Land, and a Power of Revocation, and the Execu- 
tion of the Power falls withia the Compaſs of the Eſtate in the Lands ; as 
if the Tenant for Life with Power to make Leaſes, or to revoke, grants a 
Rent-Charge, and then makes a Leaſe according to his Power, the Leſſee 
hall hold it charged during the Life of the Tenant for Life ; for he hath 
Power to charge his own Intereſt, which, by his own Act cannot be 
noided. ö | 

45. And if in this Caſe, he covenants to ſtand ſeized to the Uſe of a Stran- 
* he cannot, by any After-Act, revoke the Uſes; for ſince, as is ſaid, the 

xecution of this Power falls within the Compaſs of the Eſtate, ſo that, un- 
leſs it be executed during the Continuance of the Eſtate, it can never be exe- 
cuted ; therefore whatever Act paſſes away the Eſtate, hinders the Execution 


of this Power of demiſing ; for a Man cannot demiſe that Eſtate which he RY 


paſſed away to another, a 
46. 2dly. In Groſs, is where a Man hath an Eſtate and Power of Revo- Hurd. 416. 
. ation, and the Execution of the Power falls out of the Compaſs of the Eftate ; Gil. Law of 
u if there be a Tenant for Life, Remainder in Tail, with a Power Uſes 141. 
in Tenant for Life to make a Leaſe for 31 Years, to —_ 
% | | ter 


| 
| 

ö 

N 

i 

| 

| 
| 
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ä pos ag the ſame to the preſent Poſſeſſor, as well as if he had a future Right, for 


| Hardr 415. 


Uſes 145. 


FEE 


4 7 — | BO ee 
| (G) US ES axyvr TRUSTS, 

after his Death, to raiſe Portions to his Daughters; this is a 'a Power in 
Groſs ; and if Tenant for Life bargains and gell the Lands in Fee, this doth 
not deſtroy the Power; for ſince the Execution of the Power doth not fil 

within the Compaſs of his own Eſtate, the ſelling of his own Eſtate only, doth 
not hinder the making uſe of the Power. | 


— 


Beds ard, 47. But if he had levied a Fine, or nodes Feoffment in Fee, this Power 


had been deſtroyed, for here he abſolutely paſſes the entire Eſtate, and de. 
veſts all the Remainders; and thus, by paſſing the whole Eſtate to another 
and limiting new Uſes to his own Benefit, he hath deſtroyed all the Power of 
Revocation ; for this Power caunotiſ executed but out of the Remainder, 
and he hath prevented the Execution of it by having already diſpoſed of the 
8 whole Eſtate to another. 5 
Hardr. 416. 48, He may likewiſe releaſe. ſuch a Power of Revocation to the Remain- 
Sndice der-Man; for he that is to have an Intereſt by any Poſſibility may releaſe 


Caſe. it is according to the Policy of the Law for the Quiet and Peace of the 
Gil Law of Poſſeſſors. | . 
Us 143. 49. 2dly. Where the Power of Revocation is ſimply Collateral. 


50. And that is, where a Man hath no preſent Intereſt in the Land, and 
(311. Law of | h R . 7 h Eſt . h hi U 
Uſes 144. y L e Revocation Or the tate 1s to have nothing. 

Id ibid. 51. In this Caſe, a Fine or Feoffment of the Land is no Extinguiſhing of 


- Rep. 174- the Parties Power; for though every Man is eftopped to claim an Intereſ 
"4 ugg contrary to his own Act, whereby he paſſes an Eſtate to another; yet if 
10 Man e a Feoffment, or levies a Fine, and then revokes; whereby a 
Stranger claims an Intereſt; the Stranger, who is the only Perſon that can 
claim, is not eſtopped to claim it, for no Man is eſtopped from demand- 
ing his own Right, by the Act of another; and if there be no Eſtoppel in 


this Caſe, the Strauger hath a Right by the Contract. 


It remains laſtly. to conſider of the Manner of Revocation. 


1 Inſt. 237. 


IR 52. 1ſt. If a Covenantor is Tenant for Life, having a Power of Revoc- 
2 ts 173, tion, u n revok ing he is ſeized of his former Eftace, without Entry or Claim; 


Digge's for he is in Poſſeſſion already; and therefore there can be no Entry, and the 


_ Caſe. Claim where the Party is already in Poſſeſſion is a void Solemnity for it 


doth not make any Change of Property notorious. 


1d. ibid. 53. 2dly. If there he a Tenant for Life, with a Power to revoke the Re- 


mainders, and limit new ones, he may do both by the ſame Conveyance. 
But where 54. For ſince upon Revocation the former Uſes are void ipfo re with- 
the Power out any Solemnity ; there is nothing to hinder why the ſame Conveyance 
is only to ſhould not create new ones, and the Law to ſupport the Contract will ſup 


revoke, no poſe the Deſtruction of the antieut Uſes to precede the Creation of the nc# 


new Uſes Ut 
can be de- * | | a 
clated but by ſome new Conveyance, or new Grant. 1 Str. 584, Anon. 


xInſt.215.2- 5 5. 3dly. He may revoke Part at one Time, and Part at another; for 
237- ® this is not entire, like a Condition, for a Condition is entire, becauſe ths 
Gil. Lawof Eſtate muſt be defeated in the ſame Manner that it is made ; for otherwiſe 
the Solemnity of the Entry will not be equivalent to the Solemnity of Livery; 
but a Revocation is in the Nature of a Limitation, and there is no Solemnity 
neeeſſary to the defeating the Eſtate; and therefore it may be dove by 
Parts ; conſequently if a Fine be levied of Part, that is a Revocation- only 
of that Part. 155 


| 1 of 36. 4thly. The Power of Revocation follows the Eſtate. 


Ules 145. 57. Thus in a Covenant to ſtand ſeized to the Uſe of A. for Life, Ne 
citesLeys5, mainder to B. and his Heirs, with Power of Revocation upon Payme®! 


57. Allen's of 
Ceaſe f | | 
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of Money by A. or bis Aſſigne, to. B. or his Aſſigns; if B. dies, A. may 


X tender to the Heir who is in Law the Aſſignee to this Purpoſe. 
ll 58. 5thly. A Power of Revocation is in ſome Caſes a Forfeiture. 
th 59. If there be Tenant for Life, with Power of Revocation over the vent. 1 28, 


Fllates in Remainder 3. and the Revocation, depends upon Circumſtances to 133. 
;nſ:parably annexed to the Perſon of 'Tenant for Life, this cannot be for- Smith v. 
cited; but if it depends upon Circumſtances, which may be performed by Wheeler. 
nother, the King ſhall take Advantage of it, and revoke the Uſes; as if N haps 
the Revocation is to be by Writing under the Parties own Hands and Seals 146. 
us cannot be forfeited to the King; but if the Revocation is to be upon | 


Tader of a Ring by himſelf, or any other for him during his Life, this 

Power is forfeitable. : 
* 50. 6thly. If a Man makes a. Feoffment with Power of Revocation, when 1 Vent. 198. 
iſe te hath executed that Power, he cannot limit new Uſes upon the ſame Jones v. The 


Foffnent 3 but otherwiſe it is, if he had a Power to revoke and limit new Countels of 


he ues, on the ſame Feoffment, for then he might revoke and limit new Uſes, _ 1 
wth a ſecond Power of Revocation, Ic. and fo in infinitum. | Abr. 262. 
61. Where a Conveyance to Uſes enters by way of Tranſmutation of 2 Salk. 677. 

nd ſion, the Uſes may be revoked without Deed. Joon v. 

of 3. How they may be ſuſpended, revived or extinguiſhed. 

8 62. It has been ſhewn that where a Feoffment, c. is made to Feoffees 


o contingent Uſes, and the Feoffees make a Feoffment over before the . 
-ontingent Uſes happen to be in Z/e, that thereby the Uſes are deſtroyed 

for ever. 
63. But if, in caſe of a Feoffment to contingent Uſes, the Feoffees are 

dſiized before the contingent Uſes veſt, hereby theſe contingent Uſes are 

only ſuſpended : And by the Re- entry of the Feoffees the antient Uſes will 

be revived. ; 

64. And therefore if the Feoffees releaſe to the Diſſeizor, and thereby 

bar themſelves of their Entry, the Uſes are ex/ingui/bed, and ſhall not be 

revived; and the Party grieved has no Remedy but in Chancery againſt 

the Feoſſees for Breach of Truſt. ; ' 


> Ml 


1) Of the Caſes out of the Statute. 


I has been obſerved that there are three Ways of creating an Uſe or g. | 
Truſt, which the Statute cannot execute; as where Uſes are limited Letter D. 

won Uſes; or where a Term is raiſed and limited in Truſt ; or laftly, 

tte where Lands are limited to Truſtees to pay over the Rents and Profits. 


fr I. Where Uſes are limited upon Uſes, 

4 2. Thus if a Man bargains and ſells his Lands to A. to the Uſe of B. Gil. La v of 
1 de Statute cannot execute the Uſe in B. for by the Bargain and Sale, which Uſes 153. 
15 implies a Conſideration, there is an Uſe in A. and before the Statute it was 

2 impoſible that two diſtinct Perſons ſhould have the Uſe of the ſame Land. 

K. 3 And by the Statute, the firſt Uſe cannot be executed in A. ſince there Chan. Car 


not be two plenary Poſſeſſors, and the ſecond Uſe being contrary to 114, 115. 
tie Diſpoſition to A. muſt be null and void; but the Chancery that looks Ah ». 

* =_ the Intereſt of the Parties in Conveyances, conſtrues A. only as an — 77 * 
en ment to take the legal Eſtate, and that in Conſcience he is bound to U 77 


nber the Truſt to B. which he hath taken; Quere tamen, if the Conüde- 6. 
: tion moves from A. 
4. If 
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, Cafe. ment contrary to the Deſign of the Will appearing in the Words. Noti 


Gil. Law of 4. If a Man doth enfeoff another to the Uſe of J. S. and his Hein, ay Non 
Uſes 162. upon this Conſideration, that if F. V. ſhall pay ſo much Money then the Men 
Pop. 81. ſaid 7.8. and his Heirs ſhall be ſeized to the Uſe of FJ. N. and bis Hein 


Dillon v. e leit a 5 
Fraine. J. N. pays the Money, the Uſe is not executed to him by the Statue 
8 P — the Court of Chancery will undoubtedly ſupported ſuch Truſt. 4 wk 


| 4/Rep = 5. A Deviſe ſuppoſes a Conſideration, and therefore it cannot be aveny Law 


Vernon's to any other Uſe than to the Uſe of the Deviſee, for that were an Aw. 


2Vent.312. 6. But if an Uſe be expreſſed, it ſhall be to the Uſe of Ceftui qie Uk 
Burchett v. and will execute; for the Will has only an implied Uſe, where no othiry 
Durdunt. limited, and Expreſſum facit ceſſare T acitum. | 
14. wid. 7. But if Lands be deviſed to A. during the Life of B. in Truſt fot 
Gil. Law of the Remainder to the Heirs of B. now living, this is a Chancery Tru 
Vies 162. B. and not evacuated by the Statute: for this was the Deſign of limijng 
an Eſtate to A. that a Tail might not be evacuated in B. whereby he mh 
have a Power to dock it.” , 8 


2. Where Terms are raiſed and limited in Truſt; and theſe Limitatls 
185 are Two-ſold. 


* Of ch as whit on un lnheritance. 
2. Terms in Grols. Exe, 


4 Of lien wit che kane 


Gil. Law of 8. The Original of theſe was in the Time of Queen Elizabeth, 
' Uſes 163. mortgaging by way of raiſing Terms was invented; and then if a Marriagd 
| Settlement was made, or a Purchaſe upon a valuable Conſideration, and 
the Mortgage was diſcharged by the Purchaſe-Money, or the Marriage 
Portion, it was thought fit to take an Aſſignment of the Term in Trult te 
the ſame Perſons to whom the Inheritance was limited, to protect it agaiol 

latter Mortgages. ney 
CalofPerp. 9. And hence it is, that if the Inheritance was limited in Tail, with Re 
3, 4,5, 11. mainder over, the Truſt of the Term might be limited in the ſame. Manner 
and therefore if the Tail was docked by Fine and Recovery, the Trul 
of the Tail and Remainders ceaſed, and attended the Inheritance in Fee 
for the Truſts could not protect or attend theſe Eſtates chat were not it 
Being, and the 'Truſtee, who is but an Inſtrument to protect others, cannol 
. have it to his own Uſe. 
wd. 3, 11. 10. The intailing a Term is not within the Statute de donis Condit. f 
that Statute extends only to Eſtates of Inheritance, and not to Chatt 
which the Rules of Common Law have carried into another Channel. 
id . 11. And therefore in this Caſe the Truſtee and Tenant in Tail may 
Gil. Law of poſe of it without a Fine or Recovery; and this upon valuable Coulicers 
© Uſes 164. tion, will bind the Iſſue; becauſe, fince the Chancery are not bound b 
the Statute, they are at Liberty to direct the Rules of Equity, and it 15% 
Equity to ſet up the Truſt to the Iſſue when the Anceſtor has receivedfo 

KG it a valuable Conſideration. | 
a.” 12. It will likewiſe be Aﬀets to pay Inteſtates Debts, for all Chattch 
Ihnteſtates are Aſſets at Common Law; and it is not Equity to direct! 
-_ + otherwiſe. / | 

Gil. Law of | 13. But if the Inheritance of an Uſe be intailed, the Alienation of Tera 
Uſes 165. in Tail, will not deveſt it out of the Iſſue, for it is within the Intent « 
| the Statute de Donis, which ſays, that if an Eſtate be thus _ " 
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ſhall not alien to prejudice his Iſſue; and the Chancery interpretin 
n the —— is bound by the Intent of an Act of Parliament. 4 
Hei, 50. If a Term be given'to A. in Truſt for B. in Tail with Remainder Gil Law of 
erer, attendant on an Inheritance, and A. ſurrenders to B. this ſhall not Uſes 165. 
deftroy the Remainder z for though the Surrender deſtroys the Eſtate at 
verred Law, yet the Truſt remains in Equity, if the Party had Notice. 
Aw. 51, But in caſe H. or B. had aliened upon valuable Confideration without Id. bid. 
Notice, this would have deſtroyed the Equity of the Iſſue and the R- 
7 Uk mainder-Man. | 


thery 


= 


— 


2. Of Terms in Groſs. 
5 ' 
52, Concerning Terms in Groſs much hath been ſaid already; it only re- 
mains to add, That | 5 
3. If a Leaſe be limited in Truſt, and the Truſtee renews the Leaſe, it x Ch. Caf, 
hall be to the Benefit of Ceſtui que Truft ; for if the "I'ruſtee takes on him 190. Holt 
ati the Truſt, he takes upon him to act for the Benefit of the Party to whom v. Holt. 
th: Advantage of the Term was originally deſigned. bo | 


. Where Lands are limited to Truſtees to pay over the Rents and Profits. 


- * 


54. If Lands are deviſed to Truſtees and their Heirs, in Truſt for a Feme Vern. 41s. 
Covert, and that the Truſtees ſhall from Time to Time pay and diſpoſe of Nevil v. 
the Rents and Profits to the ſaid Feme Covert, or to ſuch Perſons as ſhe, $9924ers. , 
whether Sole or Covert, ſhall appoint, and that her Huſband ſhall have 
no Benefit thereof; and as to the Inheritance, in Truſt to ſuch Perſons 
u ſhe by Will, or other Writings under her Hand, ſhould appoint; and 
for want of ſuch Appointment, to her and her Heirs, this ſhall be a Truſt, 
and not an Uſe executed by the Statute, 1 

55. But where a Man deviſed the Rents and Profits of certain Lands to Salk. 222. 
7. B. the Wife of V. B. during her, natural Life, to be paid by his Exe- South ». 
cutors, into her own Hands, without the intermeddling of her Huſband, Alleine. 
ud after her Deceaſe he deviſed them to others; it was held by Noleby Comb. 375. 
ad Eyre, Juſtices, that the Lands themſelves belonged to the Wife, againſt 1 
Hel, Ch. J. who held ſtrongly, that the Executors were only Truſtees for by the * 
the Wife. | a | Name of 


Buſh v. 
Allen, Adjudged by two Juſt. againſt the Opinion of Holt, Ch. z but the Reporters differ as to 
the Opinion of the Ch. J. 


56. Likewiſe where Lands were deviſed to Truſtees and their Heirs, in 1 Caf Eq. 
Trult to pay ſeveral Legacies and Annuities, and to pay the Surplus of Abr. 383. 
the Rents and Profits to a married Woman, during her Life, for her ſe- 8 
pate Uſe, or as ſhe ſhould direct; and after her Death the Truſtees to wy . 
land ſeized to the Uſe of the Heirs of her Body, with Remainders over; Seal. 
the Queſtion was, whether this Deviſe to pay the Surplus of the Rents 
ud Profits to the Wife, was ſuch an Uſe or Truſt as was executed by 
the 2) H. 8. for if it was, then it was urged, that ſhe being Tenant for 
Life, the Limitation after to the Heirs of her — being coupled with 
%, gave ber an Eſtate-Tail, according to Shelley's Caſe, 1 Rep. but if it 
Gd not, then the eldeſt Son was to take as a Purchaſer ; and it was held 

the Court, that ſhe had only a Truſt for Life, and conſequently the . 

of her Body muſt take by Purchaſe ; and the rather in this Caſe, be- 
Qule it was limited to the Heirs of her Body ſeverally and ſucceſſively, as 
be in Seniority of Age and Priority of Birth, and the Heirs of 
tteir teſpectiye Bodies iſſuing; and a Difference was taken between this 
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| Cafe and that of Broughton and Langley, 2 Salk. for there it was to peri 


A. to receive the Rents and Profits for Life; but here it is a Truſt in th eoffm: 
Truſtees to pay over the Rents and Profits to ſuch and ſuch Perſons; ul re, vi 


therefore the Eſtate muſt remain in them to anſwer theſe Truits; othe. 6, I 

wiſe ſhe muſt be the Truſtee, contrary to the expreſs Words of th __ 

Will. X N 4 | | PL ecoV 

6 57. But if Lands are deviſed to Truſtees and their Heirs, on Tru u i 
Tart na permit A. to take the Profits for his Life, and aſter the Truftees to tay 1700 


v. Langley. ſeized to the Uſe of the Heirs of the Body of A. A. has an Eſtate- Tal We 
And per executed in him ; for this being a plain Truſt at Common Law, what i 
Holt, Ch. J. ſo, muſt be executed by the Statute, which mentions the Word Tri a 


the ſame 
Point cont. well as Uſe q j 


| Th n, | 
in the Cafe of Burchett v. Duraut, 2 Vent. 212. is not Law. | 


=y * 
— mm. 
' 


(1) Df reſulting Uſes o2 Uſes by Jmplication. 


15 E RE it is to be premiſed that the mere Alteration of Poſſeſſion, 
does not, in Equity, give a Right, but it ſhall be to the Uſe of the 
Donor, Oc. unleſs the Uſe is expreſſed, or there, is a valuable Confideratim. 


Thus, rath 


Bro. F. al... 2+ If a Man makes a Feoffment without Conſideration, and expreſſes no 
Uſes, pl. 32. Uſe, the Feoffment is intended by the Law. to be to the Uſe of the Feoffor, Vaal 
In this Caſe and his Heirs, | 
the Law ; 

makes not any Conſideration, becauſe the Feoffce ſhall not hold of the Feoffor, c. but of him of whom 
the Feoffor held; and this by the Statut- of Qu Emptor es, fc. Ny. 146. b. pl. 71. S. P. Arg. in Caſe 
of Villers v Beaumont But before the Statute Qua Emptores terrarum, if a Man made a Deed 
of Feoſſment without any Conjideration or Cauſe, the Feoffee ſhould have had this to his own Uſe, be- 
cauſe there was Tenure between Feoffer and Feoffee. Dy. 146. b. pl. 7x. Villers v. Beaumont. 
And ſee Barnard. Chan. Rep. 387. Lloyd v. Spillif. | 


- 


And. 237. 2. But if one, without any Conſideration, enfeoffs another by Deed, to 


5 95- hold to the Feoffee and his Heirs to his own Uſe, and the Feoſſee ſuffer 
non. 


e the Feoffor to occupy the Land ſeveral Years, yet the Right is in the Feoffee, 


Difference becauſe expreſs Ule is contained in the Deed, which is ſufficient without 
between Other Conſideration; the ſame Law is when a Feoffment is made to the 
raiſing Uſcs Uſe of a Stranger and his Heirs, 
by Fine, | | 
Feoffment or other Conveyance which operates by Tranſmutation of Paſſeſſion, and Uſes raiſed by C 
venant; for upon the firſt, if np Uſes were exprefſed, it is Equity that aſſigns the Feoſſor to have the 
'_ Uſe; for by the Law the Feoffor bos parted with all his Intcrelt ; but where he expreſſes Uſes, here 
can be no Equity in giving him the Uſ: againſt his own Will: and there can be no Preſumpt ion that 
the Conveyance was to the Uſe of the Fecttor againſt his own Declaration; but in Caſe of a Covenant, 
it is Equity that muſt give an Uſe; for the Perſon can have no Right by Law; therefore in ſuch Cale 


there can be no Uſe without a Conſideration; for there is no Equity that there ſhould. Gil. Lav o 
Uſes, Tc. 222, 223. : | 


2 Lee, 9. 4. That which cannot veſt in him to whom it is limited, ſhall return to 
" 3 the Feoffor; as if I make a Feoffment in Fee to the Uſe of myſelf for 

| Caſe. Life, and after to the Uſe of my ſecond Wife, all the Fee is now in me; 
—- and when I take a fecond Wife, then the Feoffees ſhall be ſeized to the Ui: 


of ſuch Wife in Rematuder for her Life; per Manhood, J. 


5: i1 iſe 
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Likewiſe if one ſeized of Land of the Part of his Mother makes 2Rep. 58.4. 

ment in Fee without Conſideration, he ſhall. be ſeized as he was be- 1 

re, viz. of the Part of the Mother. . Meera (lt 

6. In like Manner, if a Man ſuffers a common Recovery, or levies a Fine Godb. 180. 


ter. and, and limits no Uſe, this ſhall be to the Uſe of him who ſuffers the "ont fag | 
the decovery or levies the Fine. Where one 


ed in Tail ſuffers a Recovery, and declares no Uſes, the Uſe reſults to the Tenant in Tail, and he 
8 ſeized in Fee by Virtue of the Recovery, becauſe the Recoveror is Tenant in Fee Simple, and 
n no Uſes are declared of that Recovery; and where no Conſideration appears from the Reco- 
ror, the Recovery can be to no other Purpoſe than to dock the Entail. Gil. Law of Uſes 61. 


„ Likewiſe if two join in a common Recovery where one has nothing 2 Roll. Abr. 
he Land, and no Uſe is limited upon it, this ſnall be to the Uſe of him 789. 

r who had the Intereſt in the Laud, and no Uſe ſhall ariſe to the 

Stranger. | | : 

6. Allo if A. Tenant for Life, and B. in Reverſion or Remainder levy a 2 Rep. 58. a. 


B. in Fre; for each grants that which he lawfully may, and each ſhall Caſe. 
ze the Uſe which the Law veſts in them according to the Eſtate which 
hey convey over. | | 
9. So if there are two Jointenants, the one for Life and the other in Id. Ibid. 
ce, and they levy a Fine without declaring any Uſe, the Uſe ſhall be to 
gem of the ſame F. ſtate as they had before in the Land. | ü 
10. It is to be obſerved likewiſe, that when one takes a Feoffment, hay- Gil. Law of 
mg Notice of the ſeveral Uſes and Truſts, there the Party is ſuppoſed to Utes 2 
ke it under thoſe Uſes and Truſts, for the Law will ſuppoſe a Man's Actions 
ther juſt than otherwiſe, | 2 

11, Therefore if a Feoffee to an Uſe makes a Feoffment in Fee upon a Gil. Law of 
aluable Conſideration with Notice, the ſecond Feoffees ſhall be ſeized to Uſes 7. 
the former Uſes, for the Conſideration imports a Seizin to his own Uſe, Ihe Reaſon 
the Notice a Seizin to the former Uſes: And where the Act is capable i lor chat it 
om WW 2 double Interpretation, that muſt be taken which conſiſts moſt with Ense, 


i 2 corrupt 

. Louty, Conſcience 
be. to bargain 

het fr an Ed ue which the Purchaſer knows to he another's ir. Equity; therefore as Conſideration or no 


Conſideration is an Iſſue at Law; ſo Notice or no Notice is an Iſſue in Chancery. Ld. Bacon's Read. 


a \tat, of Uſes But ©. If the Uſe is expreſſed to the ſecond Feoffee, for there it ſeems Notice or no 
waice is immaterial, 1 And. 314. | | 


to 

fer 12, Likewiſe if A. agrees with B. to leaſe Bl. Acre to him for certain 2 Roll. Abr. 
ſee, eas, and afterwards, before he has made the Leaſe, according to the7 81. 

- Promiſe, he enfeoffs C. of the Land for a valuable Conſideration, C. having 


Notic: of the Promiſe before the Feoffment made; C. ſhall be com- 


wnpclled in Chancery to make the Leaſe to B. according to the Promiſe, 
becauſe of his Notice. | 


the 13. But where a Man takes upon a valuable Conſideration without No- 

here ice, there he is ſuppoſed to take it to his own Uſe, for otherwiſe he would 

that bt have given an Equivalent. | 

8 14 Therefore if a Feoſſment be made with Conſideration, and without 1 Rep. 128. 


Wie, the Feoffee ſhall be ſeized to his own Uſe, for here the Act is ca- Chudleigh's 
pible of no other Couſtruction | Calc. | 

5. Alſo if Feoffee in Uſe makes a Gift in Tail, the Donee ſhall be ſeized Bro F. al. 
190 hi own Uſe ; for there is a Conſideration, viz. a Tenure between them, Vis, pl. 20. 
for dels he expreſs an Uſe upon the Gift, or in the Gift; per Brooke, J. 


ta 16, If the Feoſſee in Uſe makes a Leaſe for Life, he ſhall have Fealty ; 1d Ibid. 


vc: WY in to the Uſe of the Leſce, if an Uſe be not exprefily reſervad, O. 


fr Brooke, J. 


17. In 
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ine, generally, the Uſe ſhall be to A. for Life, the Reverſion or Remainder Beckwith's 
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1d l. 17. In like Manner if he deviſes by Teſtament, the Deviſce mul h. 

| ſeized to his own Uſe, unleſs it be otherwiſe expreſſed ; for there is a Cox. 
ſideration implied. F * 

Noy 19 per 18. So if a Feoffment be made to A. to enfeoff B. to the Uſe of C. 2 


= 2 A. enfeoffs B. without limiting of any Uſe, yet it ſhall be to the Uſe of 05 
4 LE ; | | 


Caſe of Yel- # AS x. S. 
verton. v. : * Ry Cal 
Yelverton, 


f PEP (T) Ok ſecond 01 thifting Uſeg. 


Bro. F. al. I. J F a Man made a Feoffment in Fee before the Statute of Uſes, 2) Hl. 
Uſes, pl. 30. c. 10. or after the Statute to the Uſe of W. and his Heirs till A, jul 
cites 6 E. 6. 40l. to the ſaid . and then to the Uſe of the ſaid A. and his Heirs, ul 

after comes the Statute of Uſes and executes the Eſtate in W. and after 4 
pays M. the 40l. there A. is ſeized in Fee if he enters; by ſeveral, Buth 

ſome A. ſhall not be ſeized in Fee by the ſaid Payment, unleſs the Fed. 

tees enter; Quere Inde. And therefore it ſeems to be the ſureſt Way u 

enter in the Name of the Feoffees, and in his own Name, and then the ce 

Way or the other the Entry ſhall be good, and it ſhall make A. to le 

ſeized in Fee: And therefore a Man at this Day may make a Feoſſment u 

Uſes, and the Uſe ſhall change from one to another by A ex poſt facto h 
Circumſtance, as well as it ſhould before the Statute 27 H. 8. of Uſes, 

Ld, Bacon 2. So if I limit an Uſe join to two Perſons not in Eſſe, and the one cum 
on the Sta- 40 be in Eſſe, he ſhall take the entire Uſe; and yet if the other afterward 
_ of Uſcs ,,mes in Efle, he ſhall take jointly with the former. 
As if 1 Hake Feoffment ts the Uſe of my Wife that ſoall be and my firſt begottex- Son for their Lin: 


and I marry; my Wife takes the whole Uſe; and if I afterwards have a Son, he takes jointly with 
my Wife. Ld. Bacon on the Statute oi Uſes 351. 


Dy. 314. 3. Where a Conveyance was made by Fine to A. B. ts the Uſe of C.). 
pl.96.Anon. and M. his Wife for Life, and the longer Liver of them, Remainder after 
= their Deceaſe to the Uſe of C.: Executors for fix Months, and after tbe fn 
Months ended, to the Uſe of E. and F. his Wife and the Heirs Mal 

their Bodies, Remainder to C. and his Heirs, provided if C. at any Tut 

after have Iſſue of his Body, or any Wife of C. at his Deceaſe be Enhent 

with any Iſſue begotten by C. then then after ſuch Iſſue had, and after 500. 

paid to G. or tendered and refuſed, within fix Months after the Birth of ſuch 

Iſſue, then the Uſe of the ſaid Lands immediately after the fix Months 

: expired, ſhall be to C. and the Heirs of his Body, and in Default tC 

E and his Heirs for ever; M. dies, and C. marries N. Per Plau ad 
Dyer, before the Performance of the Contingent, C. has no larger Eſtate than 

he had before. 

Cro. Eliza. 4. So where A. made a Feoffment to the Uſe of Bimſelf for Life, Ne 
705. mainder to his Wife for Life, Remainder to his right Heirs, with a Prov! 
Calſeof it his Son interrupted his Wife it ſhould be to the Uſe of the Wife and br 
R — 1 Heirs. A. made a Leaſe for Years, to begin after * his Deceaſe, and died. 


cites it as The Son diſturbed the Wife. Reſolved, that the Uſe will not ariſe to ge 
the Caſe of the Wife the Fee. 
Leigh v. | 3 e ; 
Burton. And Godfrey Arg. ſaid he conceived the Reaſon thereof to be, becauſe the II/ lin 
1 the right Heirs tua the ancient Rewerſion, and no new Eflate, and a Condition cannot be annexed therets. 
ibid. Mo. 742. pl. 102%. Barton's Caſe, ſays it was to begin after the * Wife's 
_ * Reſolved, by Popham and Anderſon, Ch. J. clearly, that the future Uſe was checked by the Ly 
and never ſhall ariſe, for ſince it could not ariſe at the Death of the Wife, by reaſon of the Leaſe fe 
Years, it is deſtroyed ſor ever; yet nota (ſays the Reporter) that the Leaſe was only an Interiſe wi 
mini all the Time of the Wife's Life, and the Diſturbance which ought to raiſe the Uſe in "oe 2 4 
Wile, was made in her Life before the Commencement of the Ieaſe—Gil. Law of Uſes, C. 12 
| 139. cites S. C. and ſays the Wife ſhall not have the Reverſion, becauſe the Leaſe has altered it 
there is the ſamè Eſtate to be executed in the Wife as was in Being at the Diſpoſition of the particuat 


Eftate. Likewiſe 


USES and TRUSTS. - off 
Likewiſe where A. bargained and ſold Land to B. and his Heirs for Moor 76r. 
Ln upon Condition that i A. paid B. 5ool. he might re-enter, and be N. in 
4 to the Uſe of himſelf and his Heirs, until he attempt to alien without = err 
de Aﬀent of B. and then to the Uſe of B. and his Heirs, and a Fine was le- „ Pollark 
ed to thoſe Uſes: A. paid the 5co/. and entered; afterwards A. aliened to 
y . without the Aſſent of B. Per Ld. C. Egerton, no Uſe will ariſe to B. 
-auſe B. entering for the Condition broken, 1 to be in of the old Uſe 

1 Efate, and cannot be ſeized to any other Uſe. CO 


—e "Re * 


(L) Of the Manner of pleading Uſes. 


I a Man pleads that A. B. and others were ſeized to his Uſe in Fee, g. 1 Ps 
this is good Pleading, without ſhewing the Commeneement of the ings, pl 17% 


ſe, ; | cites 1 3 H. 


1 io agree 
51 2. But it is otherwiſe where he ſays that they were ſeized to the Uſe. of Id. Ibid. 
unn and his Heirs of his Body, becauſe this is a particular Eſtate. 


3. fa Man makes a Feoffment in Fee to A. to the Uſe of B. B. may Owen 86. 


5 lead this Feoffment, and ſhew that J. S. diſſeized him, without laying any Green v. 
* tual Entry, for the Statute executes the Poſſeſſion in him; he may alſo 1 1 
„e it without ſhewing any Agreement thereto, becauſe the Freehold is 11. 81. 


1 him, unleſs he diſagree, and then it muſt be ſhewn on the other Side, 

ar thereby the Freehold is immediately out of him. 8 

4. But in Treſpaſs he mult ſhew an actual Entry; for this Action is Owen 87. 
rounded on the Diſturbance of his Poſſeſſion, or the Violation of his Green v. 
Ripht, by taking the actual Profits, which no Man could hinder him from, Wiſeman. 


* . ves. 


SG AS. — 
3 — 2 — — Mt. - 


„ D, diſturb him in, till he ſhews he was in Poſſeſſion. 
alter 5. If a Man pleads that he bought Land for 200. without ſhewing the Bro. F. al. { 
he ix oney paid, or a Day alledged for the Payment of it, this is good; for Uſes 338. b. 7% 
ing implies Payment of the Money; and if there was none paid, the pl. 15. | 1 
7 Plaintiff may reply, that he did not buy, Oc. N ; 15 


6. In Debt the Plaintiff counted upon a Leaſe for Years made by his Fa- Br. Count, 
ther, rendering Rent. The Defendant faid, that the Father and others pl. 49. cites 


oa. 
7 vere ſeized in Fee to the Uſe of the Father, ab/que hoc that the Re verſion de- 21 H 7+ 
lonths ended to che Plaintiff, And it was held a good Plea to the Count, for © 25. 
„ee Plaintiff ought to have counted ſpecially that they were ſeized to the 
+ and Ul, Sc. and that the Father leaſed, and becauſe he did not, the Writ and 
en Cent ſhall abate ; per Rede, Ch. J. and Kingſmill, J. for per Rede, the De- 


kndant may ſay that the Father had nothing at the Time of the Demiſe, 
wd then the Plaintiff cannot maintain the Declaration by the Uſe, but 
ta Departure ; for he ought to have ſhewn it at firſt, 


nd ber 7. The Tenant of the Land cannot pl-ad a Releaſe made by Ceftui gue | 
died. Uſ: to the Ftoſſce, without ſhewing the Releaſe. | binge 
jo git , faites, &c. 
72 pl. 61. cites 
14 H 8. 4. 


. In Waſte the Writ ſet forth a Feoffment to ſeveral Perſons to ſeveral Hob 8 
bern. After Verdict Exception was taken to the Writ, becauſe it did not pl. Mag 


Jeceale ay the Feoffmeut was to them and their Heirs, without which there could Sheat v. On 
2 * loherjtance in Ceftui gue Uſe, and ſo no Diſheriſon, as the Action of enbridge. 

ſe Ter Valle imports; but the Plaintiff had Judgment, becauſe all the Forms of 

” tothe the Writs had heen ſo fince the making the Statute ; and the Declaration 
e Scixin in Fee, as it moſt; and yet the Plaintiff might have had a 


Foerul Writ, and declared ſpecially. h 
9. We proceed now to treat more particularly of the latter Branch of 
Ws Title, and to coulider the Law reſpecting Tru/ls. | 


USES 


* 


USES and TRUSTS. 


N Tem boo: Right to receive the Profits of the Land, and to i 


. poſe of the Land, in Equity; per Pemberton, Arg. Mod. 17. in 
Wheeler. the Caſe of Smith v. Wheeler. And holding the Poſſeſſion and diſpoſing 
Ibid.z8Arg: thereof at his Will and Pleaſure, and making Leaſes thereof when the leg 
83 Eſtate is in others, are Signs of a Truſt. 5 | 


z. Earl of Newcaſtle. v. Earl of Suffolk. 


Allen . 2. Truſts are of the ſame Nature now that Uſes were at Common as 
the = an Arg. Allen 15. in Caſe of the King v. Holland. | 


Abr. Equ. Caſe 220. 8. P. Symſon v. Turner. 8. P. Arg. Vent. 130. in Caſe of Smith a 
Wheeler 4 Truſt is but anew Name given to an Uſe, and invented to defraud the Statute d 
Uſes, * Arg. Sti. 40. in Caſe of the King v. Holland. 

*It has already been obſerved that now the Uſe by the way of Truſt, (which were one andthe 


| fame before the Statute) remains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in other, 


as it did before the Statute, and are not brought together but by Decree in Chancery, or the w- 
luntary Conveyance of the Poſſeſſor of the Land to Ceftui gue Truſt. 


* 


Bat for the better underſtanding of chis Head, we ſhall divide it into th 
following Branches; and conſider. : 


(A) By what general Rules Trufts are governed, 
() What amounts to a Declaration of Trufl, and 
when a Truſt ſhall be raiſed. 

(C) That thall be deemed a reſulting Truſt, 0 
Truſt by Implication. 
D That thall be deemed an Advancement and 


Mature ok it. 


(E) Chat Atts of a Truſtee ſhall be a Breach of 
Truft, &c. oz ſhall be deemed to alter oz vary tht 


(G Jn what 


) How far Truſtees are anſwerable foz each o: 


(F) What Atits of the Truſtee jointly with Celw 
ue Truſt, 02 by Ceſtui que Truſt only, ſhall defeat 
the Trutt, . contingent Remainders. 
a ales Equity will decree Cruſtees (0 
join in a ny &c. with Ceſtui que Truſt. 
(H) Mhen a Truft is to be executed, what C.. 
02 Jnterelt is to be conveyed, and to whom. 
(J) Truftee in what Caſes favoured, and in- '- 
Caſes decreed to Account, 


(1) i 


7 USE S 1 8 T1 8. a | 387 
n what Caſes Truſtees ſhall give Security ; . 
423 when be diſcharged end. | ty 
(M) To Power of Ceſtui que Truſt. | 
J Of Foꝛkeitures by Ceſtui que Truſt, 


8 


- 
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(a) By what general Rules Truſts are governed. 


(TRUSTS and legal Eflater are to be governed by the ſame Ruler; and 8 P. Wme's 
this is a Maxim which has univerſally prevailed. It is ſo in the Rep. 645. 
Rules of Deſcent, as in Gavellind and Borough Engliſh Lands; there is a Sutten v. 
Paſeſio Fratris of a Truſt, as well as of a legal Eftate. The like Rules in 6a. 
Liniations, and alſo of barring Entails of Truſts, as of legal Eftates : per 
the Maſter of the Rolls, who ſaid he thought there was no Exception out 8 
of this general Rule, nor is there any Reaſon that there ſhould; and that 
1 would 2 wn 3 oo how how — no farther, 
itought to go; and that perhaps in early Times the N of keepin 
— was — ſeen, or thoroughly conſidered. f 8 
2. A. being ſeized in Fee of certain Lands deviſed them to Truſtees in 1 P. Wme. 
Fer, in Truſt to pay his Debts, and to convey the Surplus to iis Daughters 108. 
ally; the younger married and died, leaving an Infant Son, and her Nun v. 
uſband ſurviving; the eldeſt Daughter brought a Bill for a Partition and 
the only Queſtion was, whether the Huſband of the younger Daughter 
hould have an Eſtate for Life conveyed to him, as Tenant by the Curteſy? 
Upon which it was | 
3. Decreed by Lord Chancellor, that 'Truſt Eftates were 
by the ſame Rules, and were within the ſame Reafon, as legal Eſtates; 
ad as the Huſband ſhould have been Tenant by the Curteſy, had it been a 
legal Eſtate, fo ſhould he be of this Truſt Eftate; and if there were not 
the ſame Rules of Property in all Courts, all Things would be, as it were, 
1 Sea, and under the greateſt Ineertainty. | 
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d JUhat amounts to a Declaration of Truſt, and 
when a Truſt ſhall be raiſed, | 


THE Statute of Car. 2. cap. 3- f. 7. Eaadi, That all Declarations 
or Creations of Truft ſhall be manifefted by ſome Writing ſigned by the 
Hs 9 laft IVill 1 or % fhall be void. And by= : 
2. 8. 9. Aſſignments of Truſts ſhall be in Writing figned by the Party aſ- 
ny the ſame, or by 4.47 Hy e ys 2 1 ape V | 
But” Words which are not altogether Artificial, will ſerve to direct a Fin. Rep 


. 
Tri, which will not ſerve te limit zn Eftatez per Lord Keeper. On 


Yarmouth. 


him to pay his Debts; and upon the Reading of the Will, 
mY Clauſe as to the * of Debts ſeemed to relate to 
V. 0 1 the 


— 


— 
- 
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| to the [perſonal Eſtate only; and though the Lands were deviſed to B. 
Tail, with a Remainder over to another; and that it was objected, that: 
Tenant in Tail could not be a Truſtee; yet the Court deereed both rea 
and perſonal Eſtate to be ſold for Payment of the Teſtator's Debts, and the 
Dtecree, it is ſaid, was affirmed in the Houſe of Lords. | | 
2 Vern. 228. 5. So if J. S. deviſes his Lands to his Brother, who is his Heir at Lav 
" Alcock u. in Fee, and likewiſe deyiſes ſeveral Legacies, and makes his Brother Execs. 
Sparhawk. tor, defiring him to ſee his Will performed according to the Truſt and 
Confidence he had repoſed in him; this makes the real Eſtate liable; in 
the Teſtator needed not to have deviſed the Eſtate to his Brother, being 
Heir at Law, unleſs he intended that he ſhould take them chargeat} 
with the Debts and Legacies. Decreed and affirmed by the Houſe d 
Fin. R. 356. 6. A. Truſt was decreed of a Term for Years aſſigned, though the Tn 
Goodwin v. was not expreſſed in the Deed; yet it having been ſo declared by the Af. 
Cutler. ſignee, who had given Bond to perform the Truſt, the ſame was decreed as 
cordingly. | | | | 
3 If Man deviſes 1500l. to A. and B. for ſuch Uſes as the Teſlato 
Crooke / had declared to them, and by them not to be diſcloſed, and he diſcloſes the 
Brooking. 'Truſt to A. who by Letter diſcloſes it to B. this ſhall be a Truſt, and the 
| Letter is a good Declaration thereof. | | | 
1 chan. Ge. 8. But ff a Man deviſes 4o/. to be paid to his Couſin J. S. and by him to 
198 Mardin be diſpoſed of in ſuch Manner as the Teſtator ſhould by a private Note u. 
v. Dotch, _ quaint him with, and he dies without having made any ſuch Appointment; 
tis ſhall be a good Bequeſt to J. S. and ſhall not go to the Executon, 
from whom it was intended to have been given away. 
Avent ras. . lent B. 100/. and in the Note which was given for it, mention wa 
Tord Hol. made that it ſhould be diſpoſed of as H. ſhould direct; on a Bill exhibited 
lis's Caſe. for it, the Couft declared it was a Depsſitum br Truſt, and decrecd Payment 
of it, though it. was barred by the Statute of Limitations. 
aVern 288. 10. A. in Confideration of 8ol. conveys an Eſtate abſolutely to B. and at 
Hampton v. terwards A. brings a Bill to redeem, and B. by Anſwer infiſts that the Cos. 
Spencer. veyance was abſolute, but confeſſes it was in Truſt, that after the 80“ paid 
with Intereſt, he was to ſtand ſeized for the Benefit of the Wife and Chil 
dren of A. though no Truſt was declared in Writing, and A. replies to 
the Anſwer: And it was inſiſted that A. having replied, and Defendant 
having made no Proof of the 'Trufi, no Regard ought to be had to the 
Matter fet forth in voidance of the Plaintiff's Demand; yet the Com 
decreed the Pruſt for the Benefit of the Wife and Children. 
1 verd. 296. 11. So if J. S. makes his Will, and his Wife Executrix, and the Son . 
Ihyun 2. terwards prevails on his Mother (by telling her that the Executorlip 
Thynn. would be troubleſome to her, Sc.) to get J. S. to make a new Will, and 
| name him Executor therein, he promiſing to he a Truſtee for the Mother 
which is done accordinglr, and in that Will there is but a ſmall Leg 
iven the Wife; this will be decreed a Truſt for the Wife on the Point a 
raud, notwithitanding the Statute of Frauds and Perjuries, which requie 
a Declaration of Pruſt in Writing. . 
Chan, Car 12. But where” one paſſeſſed of Leaſes for Years deviſed them to bi 
310, Civil, Wife, and hoped he, would leave them to his Son, and died; and her ie 
3» Rich, cond Huſband granted the Leaſes away: And the Son ſued to be rebe* 
2 his Bill was diſmiſſed; for it was no I ruſt for the Son. Cited by Lal 
Chancellor as a Caſe he remembered in Lord Egerton's Time, 
MS3.Rep, 13: With relpect to railing of Truſts, it has been held that where a Trak 
Ry v. Fry, is ereated by. Marriage +Settlement or Will, or a; Truſt 'of'a Term to 
in Chan. Money at 21 or Marriage, and the Perſon dies Lefore'the Time, a Coun 
ag of Equity will not luffer the Truſtee to raiſe the Money at Lay. 
dee” 9: eee bo e ge 2:42 0) as cut he 


q ta. 
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/ Where A. by his Will-deviſe® his real Eſtate to his Wife ſor Liſe, Fry v. ry. 
3 mY and gave a Legacy to his Daughter, to be paid in- Cane. 


B. in | 32 one Month aſter the Death of his Wife, and charged it upon the 2 — a 
hat a el Eſtate; The Daughter died in the Life of the Wife, unmarried; end 5188. Rep. 
| real ter the Wife's Death the Repreſentative of the Daughter brought his Bill * 

d the to have this Legacy paid out of the real Eſtate. For tlie Plaintiff it was in» 


ved; that this was different from the common Caſe of à Legacy payable + -- 
"ut of the Lands, for here the Time of Payment was: poſtponed out of re- 
gerd to the Cireumſtances of the Fund. and not of the Perſon. But by «+ 


Lech. 
ud Lord Chancellor the general Rule is, that where a Legacy or Portion is 


cen to be raiſed out of Lands, payable at a certain Time; if the Legaten 
„Child dies before that lime comes, and before the Time, when in the  ., 
View of the Teſtator he could be ſuppoſed to want the Legacy or Portion, 

+ ſhall fink in the Land for the Benefit of the Heir or Deviſce;-and this 

Rule has only been broke into in Favour of the Huſband or Children of 

ſuch Legatee, c. where ſhe has married; but that is not the preſent Caſe, 

nd as to the Argument made uſe. of. from the Cireumſtances of the Fundy 

that is only brought as an auxiliary Reaſon; and no Cafe has been detei - 

mined upon ſuch Circumſtances alone. If if had been given on a more remote 


later Contingency, as on the Failure of Iſſue of A. Cc. there might have bee 

$ the ſome Reaſon to have given it to the Repreſentative, as the Teſtator might. 

| the probably think the Legatee could not be living at ſuch a diſtant Period, 
But here it depends on the Death of his Wife, which might happen 

mto in a reaſonable Time. In Caſes where it has been given to A. his E:. 

e 4 · ecutors and Adminiſtrators, it ſhews the Intention of the Teſtator to 

ent; make it tranſmiſſible; and where it has been charged by a Condition, or a © 

torh conditional Limitation, and the Jegatee has had a Remedy at Law to 
defeat the Deviſe of the Eſtate to the Deviſee, this Court will not in- | 

n terpoſe to take that Remedy from him, but will leave the Peviſee to tale 

dited the Eſtate cum onere, But in the Caſe of a Truſt created by Marriage 

ment Settlement or Will, or a Truſt of a Term to raiſe Money at 21 or Mar- 
tige, where the Perſon dies before, this Court will not ſuffer the Truſtee © 

da to raiſe the Money at Law, where there might be a Remedy at Law con- 

Cor trary to the Rule of this Court. The Teſtator here in the latter Part of 

paid his Will, gives Legacies to his two Daughters, amd if either of them die, 


Chi her Share to go to the Survivor; this looks as if he did not intend that the 

es to Repreſentative ſhould have it even in the firſt Bequeſt, and is'a farther Cir- 

dart cumſtance to confirm the Opinion given againſt raiſing the out of 

de the real Eſtate.— Bill diſmiſſed, but without Coſts. If this had been the 

,ourt Caſe of a Child who had married, and left Children, it might have beer 
4 otherwiſe, - wat. 77 f | * 1 

n A- | 
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0 What chall be deemed a reſulting, Cruſt, oz 
Truft by Jmplication. + Pat 


. IT has been ſhewn under the laſt Head, that by the Statute againſt 2 Vern. g 
1 Frauds and Perjuries the 29 Car. 2. c. 3. all Declarations of "Truſts pl. ene 
vere to be made in Writing; but in the ſaid A& there is a Savihg with Lady Bella - 
regard to Truſts reſulting by Implication of Law, which are left on the fi v. 
Footing whereon they ſtood before the Act; now a bare Declaration by outs ye 
Parol before the Act, would prevent any reſulting Truſt. Arg. and the : 
ſeemed to be of that Opi | 


Ce> 1. It | 
* 


390 (C) USES and TRUSTS. | 
1 P. wm. . It was likewiſe ruled by Lord Chan. Comper, that the Statute of 
112: Lan» Frauds. /, 8, which ſays, * that-all- Comveyances Where Truſts and ( 

uph a. 4 dences ſhall ariſe or reſult by Implication of Law, ſpall be as if tha 
1 _ „ Akt had never been, muſt relate to Truſts and equitable \Interefts, and 
cannot relate to an Uſe which is a legal Eftate. Mich. 1709. in the Cafe 

| of Lamplughiand Lamplugh. 4 0 00 

2Vent.361.' 3. Ha Man purchaſes Lands in another's Name, and pays the Money, 

Anon. it will be 4 Truft for him that paid the Money, — there be no Deed 

1 Vern-366. made; declaring the Truſt thereof; for the Statute of Frauds and Perjurig 


8. P. Gaſ- extends not to Truſts raiſed by Operation of Lac. 
_cogne . | 


Thwyng. Admitted; but there ſaid, © that the Proof muſt be very clear, that he paid the Purchac 
Money.” FI Pet PAT ITE h ; ; . * | % 


Fitz. Gibb. 4. No Rule is more certain than that if a Man makes a Conveyance in 
223. Fitz 'Tryft for ſuch Perſons, and ſuch Eſtates as he ſhallappoint, and makes 
| gerald ®. | no- Appointment, the reſulting Truſt muſt be to him and his Heirs. The 
bridge. Truſt in Equity muſt follow the Rules of Law in the Caſe of an Uſe, and 
that it would be ſo in the Caſe of an Uſe is undoubtedly true, and that wa 

Sir Edward Cleer's Cale in 6 Rep. per Ld. Chancellor. EF 
Bernard + 5. But Truſts 3 by Operation of Law have been but of 4 Kinds, 
i e Conveyance has been taken in the Name of one 
Canc. 383. Man, and the Purchaſe Money paid by another; or (ſecondly) Where the 
. — Th . Owner of an Eſtate has made a voluntary Conveyance of it, and made a 
Reaſon why Declaration of the Truſt with Regard to one Part of the Eſtate, and ha 


the Court been ſilent with regard to the other Part of it. Per IL. ord Chancellor. 
has allowed - N 8980 1 


2 Truſt by Operation of Law to ariſe in the latter Caſe, has been, that the Party by declaring Part Declan 
of the Truſt to be for another, and by ſaying nothing with regard to the other Part of it; ſhews his | Tru 
Intention to be that the other was to have only one Part of the 'Truſt, and 158 he himſelf d — 
ought to have the Benefit of the other Part of it. Theſe have been the only two Inſtances of Trult 2. 


allowed of, to ariſe by Operation of Law, fince the Statnte of Frauds, unleſs there has been a plain 
or expreſs Fraud. Where there has been a Fraud, in gaining a Conveyance from another, that may 
be a Reaſon ſor making the Grantee in that Conveyance to be conſidered merely as a Truſtee, Per 


6. Where it plainly appeared upon the Evidenee of both Sides, that the 
eee Conſideration Money paid on a Purchaſe was the proper Money of 4. 
| broſe 2. (though mentioned in the Conveyance, to be paid by B.) in ſuch Caſe, 
Ambroſe. had it not been for the Stztute of Frauds, this would have made a reſultin 
Truſt; and B. after 4.'s Death executing a Declaration of Truſt, thi 
plainly took it out of the Statute. Per Chancellor Cowper. 
7. Wherever there is a Conſideration there can be no reſulting Truſt. 
But if a Leaſe be made for Years without a Conſideration, there will be 3 
reſulting Truſt to the Leſſor. ON 
Freem.305. 8. Where a Daughter's Portion was charged upon the Father's Land, 
Lady Tyr- ſhe, at the Requeſt of her Father, had releaſed her Intereſt in the Land to 
rell's Caſe the Intent that he might be enabled to make a clear Settlement thereof 
ppon his Son. It was declared by the Lord Keeper, that if this was done 
y the Daughter without any Conſideration, there would be a reſuling 
Truſt in the Father, whereby be ſhould be chargeable to the Daughter for 
ſo much Money, 


ch. Pree, | 9. But where a Truſtee purchaſes Lands out of the Profits of the Truſt 


aa. Eſtate, and takes the Conveyance in his own Nate; though probably, if 8 
pl. * oy he cannot make other Satisfaction for the Miſapplication, theſe Lands may P 
, Webb. Vl 


© be ſequeſtered, yet they cannot be decreed to be a Truft for Ceftui 
52 e Truft, no more than if H. borrows Money of B. and purchaſes Land alth 
r Atk. 59, it; thoſe Lands are no Truſt for B. for it is not a Truſt in Writing; and 
2 Eq. Caf. a reſulting Truſt it cannot be, becauſe- that would be to contradi® the 
Abr. 743- Deed, by Parol Proof, directly againſt the Statute of Frauds. But if this 
c.I. «Purchaſe had been recited to have been made with the Profits of the Truſt 


Eſtate ; 
j 
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; This appearing in Writing might ground a. reſulting Truſt. On 
dere the Houſe 25 Lords, 3 affirmed. Ad ee? 

10. $0 where a Teſtator empowered the Executor to lay out the perſonal Ch. Prec. 
Fate in Land, and ſettle it on A. and his Heirs: And the Executor being 168. pl. 139. 
about to purchaſe, told 4.'s Mother of it, and aſk-d her Conſent, but Halcot v. 
took the Conveyance in his own Name, and no Truſt in Writing war de- MD 
:lored, but it was proved that he at ſeveral "Times declared it muſt be =? —— 
„ nale A. Satisfaction; yet the Court (though inclined to decree a Con- a 


0. 


ener to 4. the Executor being dead - Infolvent)) declared it could not, 2 F. wn. 
becauſe there was no expreſs Proof of the Application of the Truſt Money. 414. 


„ 


— 


D) What thall be deemed an Advancement, and 
what a CTrutt. A 


p | | r 
i IT isa ſettled Rule, that whenever a Father purchaſes in the Name of 2 Freem. 
a Child unprovided for, it is intended as a Proviſion and not a Truſt, 283. 
mlels it be otherwiſe proved, and the Proof lies on the Plaintiff; this was SÞales v. 
held ſo before the Statute of Frauds, &c. and is ſtronger fince, becauſe _ 
Declarations of "Truſts ought to be in Writing, though in other Caſes. . 
| Truit will reſult where it appears that another paid the Money. 


3 / , ; 
2. A Diſtinction has been taken where a Parent makes a Purchaſe in the 2 Chan. Ca. 
ame of an unadvanced Child, and where in the Name of a Child already 231. Elliot 


nuced. In the former Caſe it was only an Advancement for the Child, v. Elliot. 
the latter a Truſt for the Parent. , 


„ The Reaſon why where the Father | purchaſes in the Name of @ Som Finch 338. 
wvanced, without any expreſs Declaration. of the Truſt, this is an Ad- Grey v. 
ucement of the Son, and not a 'ruſt for the Father, is becauſe between Grey. 
ther and Son | the Blood ig a 28 Conſideration to raiſe an Uſe to the 
in; and that in all Caſes whatſoever, where a Truſt ſhall be between 
Father and Son, contrary to the Conſideration and Operation of Law, 
ame ought to appear upon very plain and coherent, and binding Evi - 
ce; and not by any Argument or Inference from the Father's continu- 
n Polleſſion, and receiving: the | Profits, which ſomctimes the Son may _. - 
in good Manners contradict, eſpecially where he is advanced but in 
Rt: And if ſuch Inference ſhall not be made by the Father's Perception 
chf, it ſhall never be made from any Words between them in common 
aue; for in thoſe there may be great Variety, and ſometimes apparent 
traditions. Now where there is no clear Proof of any Truſt, be- 
| the Father and Son, the Law .will never imply a 'l ruſt, becauſe 
utural Conſideration of Blood. and the Obligation which lies on 
kaher in Couſcience to provide for his Son, are Predominant ; and 
wer. rule all Manner of Implications. And herein the Law of 
E does (as it ought to do) agree with the Law of Uſes before the 
r: 4 H. 8. and therefore, if, before that Statute, the Father had 
i Teoffment to a Stranger without any Conſideration, the Law raiſed 
Vee without any Implication to himſelf; but if he made a Feoffment to 
0 Uſe did ariſe to the Father by Implication, becauſe the Blood, 
an 2 ſufficient Conſideration, did fix and ſettle the Eſtate in the Son. 
me, where the Son is married in the Life-time of his Father, and by 
fly advanced, and in a Manner emancipated, there a Purchaſe 
Iiker, and in the Name of his Son, may be a Truſt for the Father, 
Au if it had been in the Name of a Stranger, becauſe in that o_ 
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all Preſumptions or Obligations of Advancements ceaſe. But where thy 
Sion is not advanced, or but advanced or emancipated in Part, in ſuch 
--37 Caſe there is no room for any Conſtruction of a Truſt by Implication; aud 
; |," - 1 without clear Proofs to the contrary, it ought to be taken as an Advance 
ment of the Son. f {006 | . | 


8 | | | 
Lo Oo 4. So where the Father purchaſes in the Name of the Son, it has fre 
„Elliot. quently been decreed an Advancement, and not a Truſt. though the Ez. 
6 ther takes the Profits and keeps Poffeſſion; and though the Father, after 
ſiuch Purchaſe, declares the I ruſt, yet it is uot good, unleſs the Truſt be 
declared before or at the Time of the Purchaſe; and ſo the Lord Chancelly 
agreed. 
I P. Wme's. Tl Likewife where a Father purchaſed in a younger Son's Name, and 
| 175 Lam. Nephew's Lands. of Inheritance; and alſo purchaſed a Term for Yea 
plugh » (of which he himſelf had the Inheritance) in the ſame Son's and the Fx 
Lamplugh. ther's Mother's Name; though the whole Purchaſe-Money was mentioned 
It was far 40. be paid by the Father, and though he took the . during his Lit, 
ther _ in and died leaving the Son about eight Years old; and though a Renerſm, 
29s OW expeAant on his Mother's Death, -was ſettled upon him, yet, the Trübe 
ther's tak- diſclaiming any Intereſt in the Eſtate, Lord Chancellor held the Son to be 
ing the Pro- wnprovided for, notwithſlanding ſuch Reverfion after his Mother's Dea 
fits, mult be and that he might ſtarve in the mean Time; and that the Truſtees havin 


intende#40 diſtlaimed, made it all one as if the Purchaſe had been in the Son's Nau 
doneby him only, bas 3 | : 5 1 4 * e 
as Guardian f 9 


to the Soy. . . l | 1011. 1 n 
| 6. But it ſeems it had been otherwiſe, if the Father had took the Pro 
after the Child's coming of Age, and when of Diſcretion to claim | 
$311 . L. — bat fins a: | ; . 
Wms. 1-4 As where A. a Grandmother, purchaſes an Annuity in the 14. 
. 607, Cent, Annuities for Lives, for 100. in the Name f E. ber Grandel 
608. Lloyd The Father of E. gave A. the Grand- mother a Bond to repay her the 1% 
Ken in Caſe E. ſhould die in the Grand-mother's Life. A. kept the Tally, 
received the Annuity during her Life, and diſpoſed of it . Will to 
another Grand-child. Decreed by the Chancellor, that the receiving 
Income, and keeping the Tally, and no Claim having ever been mate by 
— ſhewed that Z. was but a Truſtee for A. and that the Bond givet 
the Father, in which no mention was made of a Truſt, did not makett 
be ſo. | 654 $33 ae 17 TAO 
Finch 353. 8. Likewiſe where a Father purchaſes the Reverſion and Inheritant 
Hodgkin- His own Name, of Lands of which a Leaſe for three Lives was the 
ſou v. Being, and 'afterwards purchaſes the Leaſe for three Lives in li, 
Moor. Name, · it is decreed a Truft, and not an Advancement. 1 
Chan. Caf. * g. But where a Purchaſe is made by a Father in his own and his 
28. Scroope-Name, it ſhall prima facie be intended an Advancement for the Son, ant 
v. Seroope preſumed a Truſt, unleſs declared ſoo. | 


It was ſai! . 


in this Caſs, that it was anticutly the woy to join the Sort in 4 Purchaſe, to avoid WardÞip 
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F) UMhat Acts of a Trufiee thall be a Breach of WRT 
Cruſt, Kc. 02 ſhall be deemed. to alter oz, vary, g 
the Mature of it, ee oy Wt "he A 


1. PP RUSTEES are ſo far regarded aud ſupported in Equity, that regu- 1 Abr. Eq. 
larly. no Act of the Truſtee ſhall prejudice the Ceflui gue Truft, Caf. 384. 
for though a Purchaſer for a valuable Conſideration, without Notice, ſhall /,  - - 
in no Caſe have his Title impeached in Equity; yet the Truſtee muſt eſ- 
pecially in Equity, make good the Truſt; and my Lord Hobart is of Opi- 
nion, that au Action hes againſt him at Common Law; but if one purchaſes ' 
with Notice, then he-becomes the 'Truſtec himſelf, and ſhall be accountable 
for every Act of his, as the 'Truſtce was, and if either become inſolvent, 
the Ce/fui que Truſt has his Remedy againſt the other. The Truſtee of 
2 Legacy dying before the Legacy is paid, ſhall not prejudice the Lega- Pre. Ch. 
tee; ſo if a truſtee of Land die without Heir, though the Lord by Eſ- 8 5 
cheat will have the Land at Law, yet it will be ſubject to the Truſt in England. | 
Equity. | | I Atk. 469. 
; | I Vez. 107. 
Brown's Rep. 142, 179, 180, 489. Burns Ec. Law, Title Biſhops. 


2. When all the Remainders are veſted Remainders in Tail, the Truftees 2 P. Will. 
may join in making a Tenant to the Præcipe, in order to the ſuffering a com- Rep.201. It 
mon Recovery. But if any Remainder is in Contingency, the Truſtees ap- was ſo ſaid 
pointed to preſerve contingent Remainders ought not to join in ſuffering a 22 
Recovery to bar any ſuch Remainder; At where the Remainder was 10 e in 
the Uſe of the Body of A. Ling living and A. had Iſſue C. a' Son, and D. a the Caſe. of 
Daughter, and the Truſtees join with C. in a Bargain and Sale inrolled, Marlow v. 
for making a Tenant to the Precipe to ſuffer a common Recovery, which Smith. 
is ſuffered accordingly, and C. dies, leaving an Infant Son. + Now if the 
Son ſhould die without 1{lue, in tne Life of A. in ſuch Caſe D. would be 
Heir of A. s Body. This would be a Breach of I ruſt, and in Caſe of a 
Purchaſer having Notice, his Title would not be good. | : 

3. Where a Settlement on Marriage of A. with M. was made by J. S. 1 P. Will. 
to the Uſe of A. for 99 Years; Remainder to E. and F. Truſlees for 99 Rep. 358, 
Fears ; Remainder to Truflecs during the Life of A. ie ſuppart contingent * Sir 
Remainders ; Remainder 1% M. for Life ; Remainder 10 the jirfl, Kc. Son of 5; ns. 
the Marriage; Remainder to the Heirs of the Body-of &. Remainder to 4 ca 
right Heirs of A. there being no {ſue of the Marriage, and the Remainder 808 
in Fee being contingent, in regard the Limitation to A. was for Years only, 
and the Eftate not moving from A. (for if ' ſo, the Remainder limited to A. 
had been the old Reverhon) the I ruſtees joined to deſtroy this contingent 
Remainder. On à Bill brought by a remote Relation, the Court refuſed to 
puniſh the Truſtees, as diſtinguifbing between a voluntary Settlement and one 
made on a valuable Conſideration: And the Maſter of the Rolls ſaids, that 
if a Son had been afterwards born, it <vould have been a Breach of Truft; 
but this Remainder to the right Heirs of A. being a remote /.imuation, 
and not within the Conſideration of the Settlement, Equity would not puniſh it 
as a Breach of Truſt, X | | 
4. 80 where a Remainder in Tail being veſted in the Kren, the Truſtees t p. Will. 
/vined with him in ſuffering a common Recovery; it was held no Breach of Rep. $37. 
Truſt, though againſt the Conſent of the Father; for when ſuch Remain- Winninz- 

was velled in one of full Age, a ſubſequent Remainder was not to be Foley. 
regarded; neither was it Aſſets in Law or Equity. Cited per Mr. Vernon, . 
and ſo held fince the Caſe of Sir Thomas Tippen ſupra. a 
| 2 5. But 
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2 P. Will. 5. But where J. S. ſeized in Fee of Lands, deviſed the ſame to A. ang 
Rep. 610, F, and their Heirs, to the Uſe of D. his Sifter for Life, Remainder to 4 
+4470 , and B. and their Heirs, during the Life of D. in Truſt to preſerve con. 
Manſell. tingent Remainders, | Remainder to the Uſe of the firlt, Oe. Sons of D. i 
Calesin Ba. Tail Male ſucceſſively, Remainder to the Uſe of E. M. in Fee, Teftato: 
Temp. Tal- dying without Iſſur >. entered and married C. afterwards C. and D. his 
bet 252- Wife, and E. M. the Remainder-Man in Fee, join in a Feoffment to new) 
2 ou Traſtees to the Uſe of C. and his Heirs, and covenant to levy a Fine to 
#34 that the (few) Truſtees to the ſame Uſes; (and a Fine, as it ſeems, tho 
where an Not ſtated in the Caſe) was accordingly levied. Afterwards H. and B. 
FFruſtees for preſerving, &c. in the Will) by Leaſe and Releaſe convey the 


Eſtate is li- 
Hinds A- Lands to C. in Fee, D. being then enſſent of a Son, who was ſoon after. 
Haide: e wurde born, and named G. and D. had afterwards ſeveral other Children; 


bis fen — ſubſequent to which C. the Father deviſed all his Lands in general Word 
"4 in Tail, to the ſaid G. for Life, Remainder to his firſt, c. Sons in Fal Male ſuc. 


_ though it ceflively; Remainder to his (C) the Teſtator's ſecond Son by D. for Life, 


J 


be a Phin Remainder to his firſt, Oc. Sons in "Tail Mail ſueceſſively, and died, leaving 
Wrong  feveral Sons; P. alſo died. On a Bill by C. it was reſolved by King, Ch, 
in hum do afiſted by Lord Chief Juſtice Raymond, and Chief Baron Reynold:, that the 
do any ining of the Truſtees to deſtroy the Contingent Remainders was a plain 
Act which Breach of Truſt, and that though this had not been before judicially deter. 


will deſtroy mined, yet it ſeemed to the Court in common Senſe, Reaſon and Juſtice, 


thofe con- to be capable of no other Conſtruction: And all Parties were decreed to 


8 join in making ſuch an Eſtate to G. as he would have been intitled to under 


before the the Will of J. S. if theſe contingent Remainders had not been deſtroyed, 


Birth of a ji. e. an Eſtate in Tajl Male, c. 


n, not- | | | 
withſtanding his legal Power of doing ſo; 7 as in this Caſe there is no Truſtee, there can be no Truſt, 
por conſequently any Breach of 'Truſt, and therefore hi Court can have no Conuſance of ſuch a Caſe, 
nor Handle for Relief, the Matter being left purely to the Common Law. But to prevent this Inconve- 
nience, has the Remedy of appointing Truſtees been invented, on Purpoſe to diſable the Tenant for Life 
from ug ſuch Injury to his Iſſue, which is not a very old Invention. Per Ld. Ch, King, aſſiſted 
ut ſupra 2 P. Wms. 612, 613. 


1Vern. 149. 6. If A. ſeized in Fee, in Truſt for B. for full Conſideration conveys to 

Bovey . C. who has Notice of the Truſt; and afterwards C. to ſtrengthen his own 

Smith. Eſtate, leyies a Fine, B. the Cefui que Truſt is not bound to enter within 
five Years; for C. having purchaſed with Notice, notwithſtanding any 
Confideration paid by him, is but a Truſtee for B. and ſo the Eftate not 
being diſplaced, the Fine canndt bar, 


re-“. 7. 80 if an Executor, in Truſt for an Infant Reſiduary Legatee, renews a 


3 „ Leaſe, Part of the Teſtator's perſonal Eſtate, in his own Name, and firlt 
alley. . * . 
mortgages it, and then aſſigns the Equity of Redemption to a Truſtee, to 
ſell for Payment of his own Debts, and his Truſtee ſells to one who 
Notice of the Infant's Title, the Purchaſe will be ſet aſide. | 
Fpriam . 8. A bare Truſtee cannot alter the Nature of the Truft by turning Land 
Eaunders in into Monęy, or Money into Land, ſo as to make it veſt in different Perſons, 
Mick. by his AA, than it would otherwiſe have done. 
28 G:2. MS. Rep, And ſee 3. P. Wis, 100. Witter v. Witter. 
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r) Mhat Ads of the Cruſtee, jointlp with Ceſtui 
que Truſt, or by Ceſtui que Truſt only, ſhall defeat 
the Truft, or deſtroy contingent Remainders. 


1. PHOUGH at Law, by the Truſtees, concurring in any Act to Gil. Eq. R. 

prevent the riſing of the contingent Remainder, it was formerly 34 Tipping 
held that it was forever deſtroyed and gone; yet Comper, C. held this to “ P'88% 
de an exploded Opinion now in Chancery, as to Perſons who are to come 
in and be conſidered as Purchaſers under the Marrriage Settlement and Por- 
tion, But as for voluntary Remainders, (as a Remainder to the right 
Heirs of the Body of the Huſband, and after to his right Heirs, neither of 
which can be ſaid to be within the Purchaſe of the 5 figs Portion, but 
only the firſt and other Sons, c. of the Marriage) this Court will not aſ- 
ſiſt them to ſupport the Remainder ſo deſtroyed. 

2. If Truſtees in a Settlement, to ſupport contingent Remainders, join 2 Salk. 680. 
with the Tenant for Life in any Conveyance, to deſtroy the contingent Re- Py* v. 
mainders before they come in Eſe; this is a plain Breach of Truſt; and 11 
whoever claims under ſuch a Conveyance, having Notice of the Truſt, or 128 8. C. 
by a voluntary Settlement, ſhall be liable to make good the Eſtate. > Put i a 

; | | ruſtee join 
with a Ceftui que Truſt in Tail in any Conveyance to bar the Intail, this is no Breach of Truſt 4 for 
it is no more than what he may be compelled to, though the C:fui gue Truſt himſelf might have 
barred ſuch Intail without his joining; and that not only by Fine or Recovery, but likewiſe by Feoff- 
ment, Bargain or Sale, Deviſe or Surrender, (if the Iutail be of a Copyhold, and there is no particu- 
lar Cuſtom which requires a common Recovery); for ſuch Intail is not within the Statute de Donis, 
but remains as at Common Law; and being a Truſt is governable only by the Kules of Equity, and 
not by the Niceties of the Law, and this ſcems to be ſupported not only by the latter, but by the far 
greater Number of Authorities, and in Caſes wherein the very Point itſelf was debated, though there 
are obiter Sayings and Opinions, which have made ſome DiſtinRions, and others which have flatly 
2 it. Vide 1 Chan. Ca. 49, 213. 2 Chan. Ca. 78, 64. 1 Vern. 13, 440. 2 Vern, 133, 
K, 703. 


3. But if a Settlement on a Marriage-Treaty be made on the Huſband 2 Vern. 
for ninety-nine Years, if he live ſo long, Remainder to Truſtees to pre- 24 
ſerve contingent Remainders ; Remainder to the Heirs of the Body of the = 2 4 
Huſband by the Wife, Remainder to the Heirs of the Huſband ; and there ſee 1 P. 
is Iſſue two Sons and a Daughter; and the Wife being dead, the Huſband will. 
und. Truſtees join with the eldeſt Son in a Fine or Feoffment to J. S. this 387.5. C. 
82 Bar of the Truſt-Eſtate, and the Truſtees joining ie no Breach N the 
of Truſt, for they were Truſtees purely for the Tenant in Tail, and to 23 7 
preſerve his Eſtate, and not to ſtand in Oppoſition to him for the Sake of Oſborne. 
thoſe who were to come after him, 

4- Truſtees to preſerve contingent Remainders, if Tenant for Life or Garth +». 
Years commit Waſte, may reſtrain them by Injunction. If there is only Cotton, 
an Eſtate for Years, Remainder to firſt aud other Sons, Remainder in Tail MSS. Rep. 
and no Truſtees to preſerve, Ic. the Remainder Man in Tail before Iſſue 
born, would have an immediate Freehold ; and if it had been "Tenant for 
Life and no Truſtees, he might before Iſſue born have ſurrendered to 
the Remainder-Man, or barred the whole Eſtate. The Riſe of theſe Truſ- 
tees was from Chudley acd Archer's Caſe in Co. Rep. and Remain- 
den in Truſtees and their Heirs during the Life of another Perſon has 
been held „as that Perſon may commit a Forfeiture. Where there 
s Tenant for Years, with Remainder to Truſtees during his Life to pre- 

contingent Remainders, the Freehold is in the 'Truſtees, and the 
Polleſſion of Tenant for Years, is in Law the Poſſeſſion of the Owner of 
the Freehold, It is agreeable to Juſtice in Support of Right to * 
5 


| Truſts in the moſt liberal Manner. Truſtees are the Creatures of this 
Court, and under the Correction of it intended to preſerve, the Inheritance 
entire. Theſe Truſts are generally declared with Power to make Entry 
and bring A#ions, Oc. as the Law requires, which includes Equity too 
And Truſtees may bring a Bill in Equity to ſtay Waſte, before the con. 
tingent Remainder comes in Ee. Truſtees are liable in Equity to male 
Satisfaction for Breach of Truſt, and a voluntary Alienee with Notice, will 
be decreed to reſtore the Eſtate. | 


* 


(G) In what Caſes Equity will decree Truſices 
to join in a Recovery, &c. with Ceſtui que Truſt. 


1 P. Will. 1. IN ſome Caſes, Truſtees have been decreed to join for the Benefit of 
Rep. 358. 1 Creditors—Thus, where J. S. after Marriage made a voluntary Set- 
Baſſet v. tlement of his Lands to himſelf for Life, Remainder to T ruftees to ſupport, 
8 Se. Remainder to his firſt, &c. Son in Tail ſucceſſively, Remainder i» 
, 3 19. himſelf in Fee; and contracting Debt, he afterwards makes a Conveyance 
infants be- of his Eflate to other Tryſtees for Payment of theſe Debts. The Creditors 
ingTruſtces bring a Bill, and (inter alia) inſiſt that the Truſtees in the firſt Settlement 
or Mortga- {;ould join in the Sale to deſtroy the contingent Remainders. And his 
gees may be Honour, upon ſhewing a Precedent of a like Decree, decreed that the 
6 ; Truſtees ſhould join to deſtroy the contingent Remainders, and be indem- 
Conveyan- nified, it being at the Suit of Creditors, and for raiſing of Money for the 
ces dy 05 Payment of Debts. | . n 

der of the 


155 Court of Chancery. 808 


It is a general Rule in Equity, that where a real or perſonal Eſtate is charged with Payment of 
Debts generally, and veſted in 'I'ruſtces to felt, the Purchaſer from fuch Truſtees is not anſwerable 
for any Miſapplication of the Money; and needs not ſee that the, Debts are paid. But if it is made 
chargeable with particular Debts, it is otherwiſe ; or it there be any Concluſion between the Executor 
or Truſtee and Purchaſer, the Purchaſe would he infected with the Fraud or Colluſion. Per Lord 
Chancellor Hardwicke, Mich. 27 Geo. 2. Anon. Miſs. Rep. And ſec 1 Vern, 260. Dunch v. Kent. 
And Id. 303. Spalding v. Shalmer, S. P. 


2. 80 likewiſe a Court of Equity will decree "Truftecs to join for the 
apparent Benefit of the Family. ; 

1 P. Will. 3. In a Marriage Settlement the Huſband was made Tenant for ninety: 
$36. Win- nine Years, if he ſhould fo long live, Remainder to Truſtees during his 
rl V+ Life, Remainder to the firſt, ©. Son of that Marriage in Tail Male fuc- 
ole?  ceflively, Remainder to the firſl, e. Son of any other Marriage, Remain- 
8 der over. A Son is born and of Age, aud the Wife is dead. The Trut 
for preſerving contingeut Remainders deſcends to an Infant; if for the Be- 
nefit of the Family, Equity will decree the Infant Truſtee to join in a Re. 

covery, in order to make a new Marriage Settlement. 
2Vern.303. 4. Likewiſe where 4. having mortgaged his Lands, and alſo confeſſed 
platt. 2. Jadgment, and afterwards, on a Marriage-Treaty, ſettled the Lancs 
Sprigg- thus incumbered to the Uſe of himſelf for Life, Remainder to the Tru 
N tees to ſupport contingent Remainders; Remainder to his Wife for Like; 
Remainder to his firſt and other Sons in Tail; Remainder to bis own 
right Heirs, and having no Iſſue, articled to ſell the Lands to J. S. who 
brought a Bill for a Forcing Performance of the Agreement, and fug: 
geſted that the Truſtces gefuſed to join, and that the Mortgagee threater: 
ed to enter; and it was Ae that the Truſtees ſhould join and 
be indemnified, the Eſtate being of an Equity of Redemption only; Faw 
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chere being no Iſſue, (though the Huſband and Wife were married fix 
Years) and the Wife on her Examination in Court conſenting freely there- 
unto. But nate; thoſe Settlements can rarely be broke through but by an 
Ad of Parliament. | e 

5. Where on Marriage, Lands are limited to the Uſe of A. for ninety- 2 P. will. 
nine Years, if he ſhould live ſo long, Remainder to B. and other Truſtees Rep. 379. 

of which B. was the Survivor) and their Heir's during 4's. Life, to pre» Townſend 
E c. Remainder to A's Wife for Life; Remainder to the firſt, e. ** Lawion. 
Sons of the Marriage in Tail Male ſucceſſively, Remainder over. The Wife 
dies, leaving Iſſue of the Marriage only two Sons, C. and D. A. havin 
mortgaged the Premiſſes, he and his Son C. (C. being then of Roe 
' covenant to ſuffer a Recovery, and to procure B. the ſurviving Truſtee to 
join therein, but B. refuſing to join. in making a Tenant to the Precipe, 
the Mortgagee prayed a ſpecific Performance of the Covenant, and that 
B. might join in ſuffering the Recovery; B. by Anſwer ſubmits to the 
Court, but D. the younger Son refuſing to — Ag Lord Chan. Xing 
faid, that then he would not decree the Truſtee to join, for that he would 
not take away any Man's Right. So diſmiſſed the Bill as to B. and D. with 
Coſts, but decrecd A. and C. ſpecifically to perform the Covenant. 

6. Likewiſe where J. S. by a Marriage Settlement was Tenant for 99 Years, 1 Abr. Equ 
if he ſhould ſo long liye, with Remainder to Truftees and their Heirs during Caſes 336. : 
his Liſe, to ſupport e Remainders, with Remainder to his firſt Frewin v. 
and every other Son ſucceſſively in Tail Male, Remainder to Truſtees for 500 Charleton 
Years in Truſt to raiſe Portions for. Daughters, if there were no [ſue Male, or | 
that ſuch Iſſue Male died without Iſſue before 31 ; J. S. had iſſue a Son, FJ 
and being of Age and about to marry, he and his Father bring a Bill to 
have the Truſtees join in making an Eſtate, in order to ſuffer a common 
Recovery, that he might be enabled to make a Settlement on his Mar- 
riage; and it was urged, that the Truſtees were only Truſtees for the Son, 
and ought to execute Eſtates as he ſhould direct, he having the Inherit- 
ance in him, and that the End of the Truſts was ta hinder the Father from 
defeating the Son of the Eſtate. On the other Side, it was urged, that 
theſe 'ruſtees were not only | ruſtees for the eldeſt Son, but were deſigned 
as a Guard te the whole Settlement, that the Mother being living there 
might be other Children, and for the Trultees to join would be a Breach of 
Truſt, and if there ſhould be a Daughter, they would by this Means be en- 
ticely ſtripped of their Portions ; = though the Term for raiſing them was. 
unſkilfully drawn, in putting it behind the Eſtate-Tail to the Sons, yet this 
Court had ſet it ſometimes before thoſe Eſtates. There being a Daughter 
in this Caſe, my Lord Harcour' directed, upon giving Security for the 
Daughter's Portion, that the Truſtees ſhould join in a Recovery. 1 

7. Cgſtui que Truft in Tail under a Deviſe of Lands charged with Annui- 2 p. wi 
ties, brings a Bill againſt the Truſtees, to the Intent they ſhould join in a Rep. 13488 
Recovery. This is not proper, but it is proper to pray, that the Truſtees Carteretſſſſ 
may convey the Premiſſes to Ceſtui gue Truſt in Tall. who may then ſuffer Carteret | 
a Recovery; though if the Truſtees are alſo Truſtees for an Annuity ſub- 5 
fiſting, they are not compellable to part with the legal Eſtate out of them 
to the Ceftui gue Truſt in Tail. ' b 

Note, A Deviſe to Truſtees, and their Heirs in Truſt to ſell, is deemed Howar li 
equitable, Aſſcts, in order to make an equal Diſtribution amoug all the Hall, HI 
Creditors. | — \ 1 
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+a) cuben a Truft is to be executed, what Eftate 
or Intereſt is to be conveyed, and to whom. 


1. FT is now conſtantly held in Chancery, that if Lands are veſted in 
] Truſtees to the Uſe of one and the Heirs of his Body, with Remain- 
der over, that the Truftees are not to convey a Fee, but an Eſtate- Tail, 
though he will have Power to bar the Intail, when the Conveyance is made 
to him, and it would avoid Circuity ; ſo if a Sum of Money be appointed 
to be laid out in a Purchaſe; and the Lands to be ſettled in Tail, the Pur. 
chaſe and Settlement ſhall be made accordingly, and not the Money paid to 
the Party; for the Remainder-Man has a Chance for the Eſtate, in Caſe 
the Tenant in Tail in Poſſeſſion die without Iſſue before any Recovery ſuf- 
fered, which he may omit through Ignorance or Forgetfulneſs, or he may 
be prevented by Death before he has compleated it. 
2. So where an Eftate is limited to A. and B. in Truſt for C. and the 
Heirs of his Body, Proviſo, that if he die without Iſſue, then in Truſt 
for D. for Life, with Remainder over, and C. brought bis Bill to have 
the Truſtees make a Conveyance of the legal Eſtate to him, and that it 
might be to him in Fee, to prevent his ſuffering a Recovery, the Truſ- 
tees by Anſwer ſubmitted to the Court; but the other Remainder-Men, 
who were Defendants, oppoſed the executing any legal Eſtate to C. be- 
cauſe he would then ſuffer a Recovery, and defeat the Intent of the Donor, 
which was that it ſhould be preſerved for them, in Caſe C. had no Iſſue; 


they alledged, that C. had married improvidently, and was extravagant, 


and would ſpend the Eſtate, and cited the Caſe at the End of Tvine's 
Caſe, 3 Co. where, if an improvident Man makes a voluntary Settlement 
to put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
ſupported even at Law; and therefore a Court of Equity will never help 
an extravagant Man to deſtroy ſuch a Settlement as this; and that in the 
Caſe of Sir Fra. Garrard, the Lord Chan. Fefferies had refuſed to decree 
the Truſtees for Sir Francis and the Heirs of his Body, with a Remainder 
to a Charity, to convey the legal Eſtate, ſo as to enable him to ſuffer a 


Recovery. On the other Side, it was ſaid, there was no Reaſon my Truſ- 


tee ſhould hold my Eſtate, whether I will, or no; and that if a Court of 
Equity did not decree, a Conveyance in ſuch Caſe, it would be eftabliſh- 
ing a Perpetuity ; and that the conſtant Courſe of this Court is, that 

en Money is given to be laid out in a Purchaſe to be ſettled in Tail, 
with Remainders over, the Court will decree the Money to him that was 
to be Tenant in Tail, if he deſire it, to prevent Circuity ; but the Maſter 
of the Rolls decreed the Truſtees to execute a Conveyance to C. in Tail, 
but would not decree the Conveyance to be in Fee, though preſſed to it} 
and he ſaid there may be many Reaſons why a Court of Equity would not 
decree a Conveyance at all, in ſuch a Caſe, ” xD for a politic Reaſon, 
as if it were to enable a Nobleman to ſuffer a Recovery, and leave the Ho. 


; nour bare, without Eſtate; or if the Party were a notorious Spendthriſt, 
or when the Eſtate-Tail was only by Implication, as he ſaid he took it in 
| Sir Fra. Garrard”'s Caſe 3 and he thought it would be an urſgodly Thing in 


the Truſtees to execute a Conveyance. of the legal Eſtate in ſuch Caſe as 
this at the Bar, without a Decree of the Court. Hill. 1701. Saunders 
and Nevil, Note; Though the Court would not decree a Conveyance in 
Sir Fra. Garrard's Caſe, yet he ſuffered a Recovery as Ceſtui Truft in 


Tail, which was held good, and the Eitate enjoyed under it diſcharged of 


the Charity. 


ESI Ty 


FT TELEE SB? 


, a. ... At a” £7 


3. Where a 


f 4 Barkham. 
de performed ſo far as the will admit of. Per Cowper, C. 7 
4 If Tenant for Life and Remainder-Man in Tail join in a Bill-agaioft  Vern.z46. 
Truſtee, the Court will decree the Truftee to c 


USES n TRUSTS. (E) 


Queſtion ariſes how a 'Yruſt ought to be executed by a Con- avern. 236. 
there is no better Rule than to +? a 2 — 


i executing Conditions that are Matters executory, and to Newcomen 


onvey to them, or to whom Bowater 


they Tes . 1“ he may pay Coſts for refuſing to convey and put - + Elly. 
ting 11s Ve | 


5. A. deviſed Lands to a Company in Truſt to convey to B. for Life, 2 Vern. 737. 


to the Charge of an unneceſſary Suit. 


Remainder to his firſt, Ac. Sons for their Lives ſucceſſively, and ſo to their Fl. 546. 


two 


for 
Lands 


kcuring the Performance of the Condition yet 
Manner too, as effectually to ſecure the Ifſue ſrom 
Vote, in Gilbert, there is no Mention in the Decree of the Remainder to the Wiſe for Life. 


might have the Intereſt of the Money during his Life ; and it hs 


Iſue Male for their Lives only, Remainder over. Per Cur : An Attempt to ory e 

make a perpetual Succeſſion of Eſtates for Life is vain, and an 

Bl Perpetui 

nay be, ſo that the Perſons in Being are to be made only Tenants for Life; 

but where the Limitation was to be to the Son not in Being, there he muſt 

be made Tenant in Tail Male. ; 
6. A Huſband, as Adminiſtrator to his Wife, obtained a Decree againſt 1 Abr. Eg. 

the Truſtees to raiſe her Portion ; but he being a younger Brother, hav- Caſ. 392. 

ing made no Settlement on her, and having a Son by her, the Money Whytham 

was decreed to be raiſed, and put out for 5 


the Son for Life, and if he leaves Iſſue, and the Father ſurvives, he ern. 
to have it, 

7. Upon a Marriage, Articles were entered into, whereby it was agreed, 1 Abr. Eg. 
that the Wife's Portion ſhould be laid out in the purchaſing of Lands, which Caf. 392. 
ſhould be ſettled on the Huſband and Wife for their Lives, and the Life of Jones v. 
the longeſt Liver of them, and after to the Heirs of the Body of the Wife, Langhton. 
by the Huſband to be begotten ; yet the Maſter of the Rolls decreed the 


Settlement to be to the firſt and other Sons, c. fo as the Huſband and Wife 
might not have Power to bar the Iſſue. | 


impractica - Hum 
. However the Truſtees mut male as ftrid a . ar ſton. 2 


is Benefit for Life, then to w- 


* 


8. So where, on a Treaty of Marriage between the Defendant and the Plain- Gilb. Eq. 
tif Joanna, the Defendant entered into a Bond to the Plaintiff Joſeph, Fa- Rep. 314. 
ther of the Plaintiff Joanna, with Condition to ſurrender certain Copyhold — = Unger 
Lands to the Uſe of himſelf for Life, Remainder to the Plaintiff Joanna of Nandite 
for Life, Remainder to the Heirs of their two Bodies to be begotten, with „ Wilkes 
Remainder to the Heirs of the Huſband ; the Marriage took Effect, and a in totidem 
Bill was brought againſt the Huſband to compel a Surrender purſuant to the verbs. 
latent of this Bond; and the Huſband, making Default at the Hearing, a Poon 
was decreed to furrender to the Uſe of himſelf for Life, Remainder to the e- ee 
Uſe of his Wife for Life, Remainder to the Uſe of their firſt and other Sons where, 


in 1 ſucceſſively, with a Remainder to the Daughters of their though the 


es to be begotten in Tail general; and in the mean Time, till Penalty 


ſuch Surrender was made, the Court declared that the Copyhold Land cem: to 


ſhould be held and enjoyed according to theſe Uſes. 1 Abr. Ag. Caſ. 3 
Nadich v. Vill. >> s V. 393 


the only 

Sanction in- 

tended for 
ee Execution was decreed, and in ſuch a 
ng defeated by making them Purchaſers, But 


9. V. B. deviſed 300l. to her Daughter M. to be laid out by her Exe- 2 Vern 536. 
urx in Lands, and ſettled to the only Uſe of her Daughter A. and Sweetapple 
ter Children; and if ſhe died without Ifſue, the Lands to be any di-. Bun 
nded between her Brothers and Siſters then firing; the Plainti 
I. the Legatee, and had Iſſue by her, but ſhe and her Child being both 
trad, and the Money not laid out in Land, the Bill was, that the Plain- 
if might either have the * 2 laid out in Lands, and ſettled on him 


married 


as being Tenant by Curteſy, or in Lieu of the Profits of the 


_ 
„ | USES: AND TRUST S. c 
held by the Court, that if it had been an immediate Deviſe of Land, I. 
the Daughter would have been by the Words in the Will Tenant in Ta 
and conſequently the Huſband would have been Tenant by the Curteſy 
and in Caſe of a voluntary Deviſe, the Court muſt take it as they found it; 
although upon the like Words in Marriage -Articles, it might be otherwiſe, 
where it appeared the Eſtate was intended to be preſerved for the: Benefit of 


the Iſſue ; and therefore decreed the Money to be conſidered as Lands, and 
the Plaintiff to have the Intereſt or Proceed thereof for his Life, as Tenant 


400 


by the Curteſy. 137 5 | 6.3 bairews os ; - 

starkey 7. 10. Where a Surrender was made of an Eſtate of the Nature of Burroipl | 

Starkey, in Engih to the Uſe of Truſtees, in Truſt after Payment of an Annuity P 

Exch, Trin. and {ome particular Debts, to ſurrender the ſame io the Uſe of the Heirs k 

8 2. of the Body of the Huſband and Wife. The Huſband and Wife had two h 
Web. Sons, and when the Annuity, &c, were at an End, they each of them elain- 

ed the Surrender in their Favour. "The eldeſt Son as Heir of the Body by 

the Common Law of England, and the younger as Heir by the Cuſtom of ; 

Burrough Engliſh, of which Nature this Eſtate was. But as this was a Truf 1 

merely executory, the Court directed a Surrender to be made to the elde$ f 

Son, as Heir General by the Common Law. | 1 

li 


(1) Truſtee in what Caſes favoured, and in what K 
Caſes decreed to account. 


2 P. Will. 1. IT is a Rule that the Cęſtui que Truſt ought to ſave the Truſtee ham» 
Rep. 455. leſs, as to all Damages relating to the 'Truſt, and it is within the Res- 
Balſh v. ſon of that Rule, that where the Truftee has honeſtly and fairly, without any 


| _ Hybam. | Poſſibility of being a Gainer, laid down Money, by which the Cefui qu thi 
_ Trufl is diſcharged from being liable for a greater Sum lent, or from a plain ot 
. and great Hazard of being ſo, that the Truſtee ought to be paid. Be 
jd 3 A Truſtee ſhall not be charged with imaginary Values, but only as cor 
. Palmer . Bailiff, though very ſupine Negligence might indeed, in ſome Caſes, charge or 
. Jones. a Truſtee with more than he had received; but the Proof thereof mult be Tr 
. . very ſtrong; and it is a Hardſhip on him, that he is allowed nothing for gat 
\.N his Pains. It has been ſaid likewiſe, that it was a hard Rule to charge « hay 
w Truſtee with what he had made, or might have made, without his wilſul inc 
. Default; but the Reaſon was, becauſe the Court could never yet find w | 
44 | „„ fix the Meaſure. | 64 ; can 
1 2 Chan. Ca. 3, The Defendant was Truſtee to the Plaintiff an Infant, and received for Ba 
$I 2. Motley him 4el. in Gold; the | ruſtce was robbed by his own Servant, who lived by 
© v. Morley. with him in the Houſe, of 2000. together with this 40. which laſt Sun ney 
48 | was only proved by the Defendant's own Oath ; yet my Lord Chancellor fent 
4 allowed it on Account, for he was but to keep it as his own. 
i 2 Chan Ca. 4. Ifa Truſtee ſued for the 'I'ruſt-Eltate, obtains a Decree with Colts of Thi 
4 138. Courſe, and the Coſts taxed him are ſhort of his real Coſts; and the Cg (K 
1 mand v. gue Truft exhibits a Bill for an Account of the Truſt-Eſtate; the Truttee, f 
| Bradburne. in his Diſburſements, ſhall be allowed the full and neceſſary Coſts, and ſhall 
. not be concluded by the Coſts taxed. | 
=—_ - 1 Vern, 28. g. If two Ellates are conveyed to a Truſtee for Payment of ſeveral and l, 
| [1 Purefoy v. diſtinct Debts, and the Heir at Law brings a Bill for an Account, and after . 
1 wards prays that the Bill may be diſmitled as to one of the Eſtates, yet in cha 
Þ Account ſhall be taken of both Eſtates. | f Ta 
Þ 2Vern.137, 6. A. deviſed 100). a- piece to four Children, payable at 21, or Mamiage, 
1 Franklin with Maintenauce not exceeding the Intereſt in the mean Time; J. 4 1055 
5 ö v. Green. | | appoin 
| 
j 


y 4 8 _— 
3 * y— — — 
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. 
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ted Truſtee of a Truſt-Eſtate, to raiſe and pay the. Legacies as afore- 
py and he paid 200. in yung out one of the Children Apprentice, 
"ho died before his Age of 21 Near; and the Court held that the 20, 
vas well laid out, and that the Truſtee ſhould be allowed it; though the 
tool, was limited over, in Caſe of Death before 21, or Marriage. 

7. But if a Truſtee for the Payment of Children's Portions pays one of 2Chan.Caſ. 
them his full Share, and the Tru{t-Eſtate decays, he ſhall not be allowed 13% Tilly 
ſuch Payment; and it was urged, that though the Appointment was to morton. 
pay the eldeſt in the firſt Place, Oc. yet it would not be good, as it did 
not denote Preference 1n the Quantity of the Sum to be paid ; but my Lord 
Keeper was of another Opinion as to this Point; it ſeems clearly agreed, 
however, that a ſpecific Legatee may be paid in the firſt Place. | 

8. If one deviſe to Truſtees, and by an expreſs Clauſe gives them Power 2 
to appoint Agents to manage the Land, and they appoint one then ſol- ae * 
rent and good, though after he proves inſolvent, they ſhall not anſwer Marſhal's, 
for him; but 12 is otherwiſe if he were not ſolvent at the Time of Nomi- Caſe. 
nation. But if there were no ſuch Direction or Power in the Will, the 
Truſtees are bound to anſwer for their Agents at all Events. , Per Lord 
Keeper Wright. 1 

9. If a Truſtee impowered to put Money to Intereſt, lets the Money 
lie by him, he ſtiall be accountable for Intereſt. Per Harcourt, Lord 


Keeper. | j 


Caſ. in Law. 
& Eq. Temp. 
Ld. Mac- 
clesfield 21. 
Brown v. 
| — : Litton. 
10. Likewiſe although an Executor or Truſlee is not impowered or di- aVern. 548: 


rected to place out Money at Intereſt; yet if he makes Intereſt, he ſhall Lee v. Lee. 
be accountable for it. Decreed accordingly. _ 

11. But afterwards a Difference was taken by Lord Macclesfield, wiz. 1 Abr. Eq. 
that if an Executor or Truſtee of Money places it out in the Funds, or on Cal. 398. 
other Security, whereby he gains conſiderably, that he ſhall have the whole 3 
Benefit thereof to himſelf, in reſpect of the Hazard he runs of being a * 3 
conſiderable Loſer thereby, which he muſt have borne ; but if ſuch Truſtee 
or Executor were an inſolvent Perſon at the Time of placing out ſuch 
Truſt-Money, there the Ceftui que Truft ſhall have the whole Benefit 
gained thereby; as he only could have borne the Loſs thereof, if any had 
happened; the 'Truitee or Executor, by Reaſon of his Inſolvency, being 
incapable thereof, and conſequently running no Hazard at all. 

12. If a Truſtee is directed to place out Money on the belt Security that Rider ». 
can be got, with the Conſent of Huſband and Wife; and he puts it into a Nekerſton. 
Banker's Hand, and takes his Note for it, and he becomes a Bankrupt, "my ws 
by which the Loſs happens; the Truſtee ſhall be decreed to pay the Mo- 


ney out of his own Pocket, though no Fraud appear, and though the Con- 
fent of Huſband and Wife be had to it. 


— — 


(K) pow far Crabers — anſwerable for each 
er. 


. PEACH Truſtee ſhall be charged for no more than what he actually Bridgm. 
received; but where they join in Receipts, ther they ſhall be all 37- 
2 per North, K. Vern. 301. Spalding v. Shalmer and St. Ama n 


| Sherborn. 
S. N A. and 

6 B. Truſtees 
. | received 

and both joined in Receipt for the Money, as they did in 
the Sale and the Conveyances, B. became iniolvent. Wright, K. doubted if A, ſhould anſwer the 
whole, 2. Vern. 504 pl. 453: Fellows v. Owen, t P. Will. Rep. 81. pl. 83. S. C. And it is 
there ſaid that the Ceftui que Truft was preſent, and conſenting to the Payment as above; and at his 


r Truſtees joined in Acquittance for the whole. Decreed that A. ſhould not anſwer 
lo. 


12901. each on Sale of a Truſt- Eſtate, 


2. But 


Fs 


- x ; | + / N | | 7 
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2Vern.570. 2. But if two Executors join in the Sale of the Goods, e. of the Tel. 
—_ v. tator, they ſhall be both chargeable, though one of them only received the 
x Salk. 418. Money, for there was no Neceſity for their joining, 1 
Churchil v. Hopſon, S. P. 


, 


Abr. Eq. 3. J. S. by Will, 1724, gave 650/. to R. and two other Truftees, n 
8 wm . 5 Truſt to build and endow ſia Alm's-houſe in Cornwall, for Maintenance of 
Lord Chan- five poor Women, and made M. and N. Executors, and appointed the 


cellord ſaid N ithi 1 1 
_ _ 6 _ on to be paid within fix Months after his Death, with Intereſt, R. 


eee in London, and the other Truſtees in Cornwall. R. called on the Ex- 
peed that ecutors for the Money, who refuſed to pay it, unleſs the two other Truſ. 
all the tees would join in a Receipt. R. procured a Receipt, and received all the 
Truſtees Money, and paid at Times, by Directions of the other Truſtees for build- 


— nip ing, Fc. 4ool. and about four Years after the Money firfl received failed, 


receive the and was then inſolvent, On a Bill for an Account againſt all the three 
Money; but Iruſtees, Lord Chancellor decreed R. only to be chargeable, | 

if they had, ; 

ans muſt have had the Cuſtody of the whole, or it muſt be divided into Shares. Suppoſe all 
the Money had been lodged in a Banker's Hands bona fide, and he had failed, ſhould the Truſtecs 
have been anſwerable, cr. And if they intruſt one of themſelves for Convenience or Neceſſity, at a 
Time when he is ſolvent, which is no more than making him their Banker, ſhall Equity puni 
where there is no Deſault? and this is the very Caſe of Churchill v. Hopſon ; and bs he, Truſ- 
tees in ſuch a Caſe, would make the Caſe of the Truſtees, who are neceſſary for the common Good 
and Convenience of Families, c. very perilous, and his Lordſhip ſaid, he ſaw no Reaſon why Truſ- 
tees may not make one of themſelves their Caſhier, where there is no Fraud. That this was a rea- 
ſonable Thing, X. at that Time being the only Truſtee, who lived in London, where the Money war 
paid, e. And as to an Objection made as to the letting the Money lie fo long in R.'s Hands, he 
ſaid the Caſe of K. differs from the Cafe of a common Banker, where the Money may be drawn out 
at Pleaſure; but here & had as good a Right to the Keeping of it as the others, and all was paid out 
to about one third, and he was intruſted by the Teſtatrix as much as the other. Ibid.— If or 
Truſtee diretis the Payment of the Truſl» Money over to the others, and joins in the Deed, he charges 


and makes himſelf liable for the Default of the other Said to have been fo lately held in Chancery 
in the Caſe of Serjeant Webb's Will: Ibid, | 


Bridgm 38. 4. But if, upon the Proofs or Circumſtances, the Court be ſatisfied that 
Towuly v. there be  Dolus Malus, or any evil Practice, Fraud, or ill Intent in him 


Sherborne, that permitted his Companion to receive the whole Profits, he may be charged, 
though he received nothing. 


5. If there are two Truſtecs, and one of them without Warrant of the 
Bridgm. 38. Party that Truſts him, or of a Court of Equity, aſſigneth his Eſtate, and 


 Yownly» the Aſſignee receives the Profits, and becomes inſolvent, he that made the 
Sherborne. 


Gro. Car. Aſſignment ſhall anſwer it for him; but the other original Truſtee ſhall an. 
412. 8. C. ſwer for no more than what he receiveth, becauſe the Aſſignee cometh 
Prec. in not in by him, or by his Aﬀent or Appointment z and in Caſe ſuch ori- 
Canc. 173. ginal Trultee, who did not make the 1 receive the whole Pro- 
Alk. 584. fits and becomes inſolvent, neither the Aſſignor or Aſſignee ſhall be an- 


751 C. R fxerable for them. 


1 Term. Rep. 42. Ihe Truſtees both ſealed the Counterpart of the Aſſignment and joined 
in Acquittances for Rent for a Year and an Half; but the pou pag meddled further. Reſolved 
by Lord Keeper, aſſiſted by four Judges, whereof Crook, J. was one, that the other, being only 3 
Party intruſted, ſhall not be anſwerable for more chan came to his Hands; for it was the Default of 
him who put them in Truſt, to repoſe Truſt in one who was not able to pay; and he being truſted 25 
well as the other, the other ſhall not be compellable to make good his NefeR ; and ſo reverſeds De- 
eree whereby the other Truſtee was made liable to pay.—8. C. cited 2 Vern. 516, and it iu there 
ſaid, that the making Joint Truſtces by the joining in Receipts to be anſwerable for each other (38 in 
the above Caſe) ſeemed to be againſt natural Juſtice, wv they had ſo joined in Receipt, as not to 
be diſtinguiſhed what had been received by one, and what. by the other ; that there indeed, of Ne- 
ceſlity, they muſt both be charged with the whole; and that is from their own Neglect or Default ; 35 
if another Man ſhould blend his Money with mine, by rendering my Property uncertain be 

own ; and that there was a Difference between Joint Fruſtees and Executors ; Executors may 10 ſe 
parately, if they think fit; but if a Truſt Eſtate is to be ſold, the Truſtees muſt both join in conve)- 
ing, and alſo in „e . otherwiſe no one will parchafe. And fince one Truſtee hab equal Power, 
Authority and Intereſt, with the other, the one cannot in Reaſon inſiſt, or deſire to receive more wh 
Conſideration Money than the other, or to be more Truftee than his Partner or Co · truſtee. L Jn 


- 


% 


1 


1) Jn what Caſes Truſtees thall give Security ; 
and when be diſcharged oz removed, 
5 HERE a Tiruſtee is Inſolvent, the Court of Chancery will com- Carth. 458, 
pel him to give Security before he ſhall enter upon the Truſt, The King 


v. Raines. 


2. One Truſtee was decreed, at, his ozon Requeſt, to releaſe to the other Fin. Rep. 
and his Heirs his Truſt, and that the other ſhould ſell the Premiſes de- rare » 
led to be ſold. 1 0 Danvers. 

| cers 
8 "247 2 Holbetch, 

z. Likewiſe a Truſtee was removed out of the Truſt, though much againſt 2 Chan. Ca, 
his Will. | 130. Uve- 

e v. 


Ettrick. 


— — —— 2 


(M) The Power of Ceſtui que Truft. 


— — 


ESTV gue Truſt hath Jus Habendi and Jus Diſponendi, and though in Mod. 38. 
Law he hath neither Jus in Ne, nor Jus ad Rem, yet in Equity he Smith v. 
hath both. Wheeler. 
e rene 
Chudleigh's Caſe. 80 where he is Cevi gue Truft of a Poſſibility, Mo. 806, pl. 1093. Cole v. 
Moore —But C,, que Trift of @ Surplus has but a bare Poſſibility, and cannot jell, Chan. Ca. 208. 
Arg. Lord Corubury v. Middleton Unleſs the Truſtees are Parties. Chan. Ca, 175. Backhouſe 
os, Middleton. — Any Diſpoſition by Ceftui gue Truft is birding upen the Truflee in a Court of Equity, 
and even at Law. Chan. Prec. 415. &; 


2. Ceflui que Truſt of a perſonal Eflute may ſue in Chancery to have an 3Chan. Rep. 
Account againſt the Executor or Adminiſtrator, aud at the ſame Time in 72Digdy v. 
the Prerogative Court, to inforce them to bring in an Inventory, mne. 

3. Likewiſe Ceflui que Tru may bring Account againſt the Bailiff ap- 2 Chan. Ca. 
frinted by his Truſtee to manage the Eltate of Cglui que Truſt, after ſuch 121. Pollard 
Bailiff has accounted to Truſtce. | "Ws WE 

4. Mortgagor in Fee, after the Mortgage Maney paid, is a Ceſtui que Truſt 5 2Chan.Rep. 
and a Will of the Lands made by ſuch Mortgagor, before the Mortgage 297. Hall 
(notwithſtanding ſuch Mortgage, aud that for want of a Reconveyance v Dench. 
the Eſtate in Law was in the Mortgagee, and ſo a Verdict at Law paſſes 
againſt the Deviſee of ſuch Mortgagor) is good, and not revoked by ſuch 
Mortgage, eſpecially in this Caſe, where there was no Republication after 
the Diſcharge of the Mortgage. | . 

5 It has been held by ſome that even a Bargain and Sale inrolled by 1 Vern, 440. 
Cui que Truſt of an Eflate Tail, (hall bind the Iſſue in regard that ſuch pl. A la. Car- 
« Truſt is not within the Statute De Donis. penter v. 

Carpenter. 
N alias Waſli- 
borne v. 


f p Downcs, 


6. But a common Anery ſuffered, or a Fine levied by Ceftui que Truff Id. ibid. 
of an Eſtate Tail, has the fame Effect in Equity as it would have at Com- It bad been 


mon Law, in caſe the legal Eſtate was in him. Reſolved by Ld. Chan, cf | 
Retovery of Cui gue Truft in Tail, with the Remainder to another in Tail, ſhould bar the Remain- 
&r, becauſe it was no ſettled Intereſt veſted; and Bridgman, Ch. J. was of Opinion it ſhould not. 


Lut it was referred to a Caſe and Judges to conlider of it, Chan. Ca. 68, Ld, Digby v. Langworth, 


7. A Tender to Ceſtui que Truſt of Money due on a Bond, and a Refuſal, 1Lutw.5 77. 
% 2 good Plea to Action of Debt on the Bond made to Truſtce. Lynch and 


ILempleman 
Vol. V. vd ä (N) Of Vlemence 


1 * 


A 
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00) Df Forfeitures by Ceſtui que Truſt, 


* 


ird. 46 1. ESTUL que Truft for Years may forfeit his Intereſt for Felony, but 


Pawlet v. Ceftui que Truſt in Fee cannot; per Hale, Ch. J. 
The Attor- : 1 
ney General. 


Chan Rep. 2. Truſt of a Leaſ+ in Groſs ſhall. be forfeited for Felony, as the Eall g 
26, 379. CSomerſet's Caſe in Hob. Daccomb's Caſe, and Cro. J. Babington's Cafe, and 
5th Reſolu- Sir JW, Ralzigh's Caſe; but otherwiſe of a Term aſſigned over to wait on 


ie. A tor. the Inheritance. | 
ney Zeneral. 


4 4. F d 0 8 1 . N . | & 

| ny vw 6h 3. Ceftui que Truft of Eflate for Life levies a Fine, it is no Forfeiture, but 
8 v good by the Stat. of 1 R. 3. c. 1. during his own Life, and if Proclamations 
Radcliff, paſs there needs no Claim or Entry within five Years. . | 


3 Ch.R.34- 4. But Cęſtui gue Truf! in Fee or Fee-Tail forfeits the ſame by Attainder of 
Attorney Treaſon, and the Eſtate is to be executed to the King in a Court of Review 


General v. 7 . „ Os 47. „ Co . 
| 9 by the Stat. 33 H. 8. 27 H. 8. c. 10 


2Ch. R. 35. 5. Where an Alien is Ceſtui que Tru of an Eſtate; the T 
2 to the King. dl | 1 Yi) ebe 


Gene: Vs 
Deity CitES Holland's Caſe, 


- 


3Ch-R. 36. 6. If Ceftui que Truſt dier without Heir, the Land ſhall be diſcharged f WW Thc 
Attorney this Truſt. Ae i n Texant in Fee of a Reat- charge die without Heir, or 
* General v. be attainted of Felony, the Land is diſcharged. 


Sands. 


5 En. R.; 40 7. If Ceſtui que Truſt is indebted to the King, he ſhall have Execution of (A 

| 33 this Truſt both by the Common Law, and the Practice of the Court of (B 
© General v. Exchequer. | 

1 chan-Ca. 8. A Fine with Proclamation and Non-Claim will bar a Truſt, and fo i ( 

268. Clif- was reſolved in the Exchequer, and an Entry on the Land by a Ceſui pu D 

ford v. Truft is not ſuſſicient Clan, but it mult be a Subpana ; per Lord Keeper f 

Albley. Finch. : E. 


i | 9. If a Truſtee does by Fraud, and Combination with the Ceſtui que ; 
1 Abr. Equ. Truft, endeavour to evade any Penal Laco, as the Statute of Simony, Cc. p 
> Caſes 131. under Pretence that a Truſt is only cognizable in Equity, and that Equity (5 


3 ſhould not aſſiſt a Penalty or Forteiture ; yet Chancery will aid remedid { 
Findley. Laws, and not ſuffer its own Notions to be made uſe of to elude any bene- (6 
8 ficial Lac. | WM 

- (, 

J ( 

5 0 

a 

- * 
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Or US UR V. 


. 


i] TSURY, in a ſtrict Senſe, is a Contract upon the Loan of Money, 
to give the Lender a certain Profit for the Uſe of it, upon all Events, 
' whether the Borrower made any Advantage of it, or the Lender ſuffered 
any Prejudice for the want of it, or whether it be paid on the Day appointed 
or not. 
2. And in a larger Senſe it ſeemeth, that all undue Advantages taken by 
a Lender againſt a Borrower,. came under the - Notion of Uſury, whether 
there were any Contract in Relation thereto, or not; as where one in 
Poſſeſſion of Land, made over to him for the Security of a certain Debt, 
retains his Poſſeſſion after he has received all that is due, from the Profits of 
the Land. £: 


The Conſideration of this Offence may be reducible to the following Heads, 
wherein we ſhall enquire. 


(4) Ok Uſurp at Common Law. 

(B) Of Uſurp by the Statute Law. | 

hat Kinds of Agreements oz. Contracts ſhall 
be deemed uſurious, and what not. 

D) Chat Kind of Hazard oꝛ Caſualty will being 

an Agreement, &c. out of the Statute of Uſury, 

(E) Jn what Caſes Securities {hall be forfeited oz 

avoided on Account of Uſury, 

(F) Jn what Caſes a Forfeiture of treble Ualue' 
hall be incurred on Account of Uſury, Þ; 

(6) In what Taſes Relief is givenagainft uſurious 
Contratts. | 

(1) How far Sureties are affeted by uſurious 
Contracts. | ; 

) What Inkozmations will lie in Caſes of Uſury, 
and where they are good, and where not. | 

) Df the Pleadings in Caſes of Uſury. | 

) Of the Trial and Evidence in Caſes of Uſury, 


Or 


D d 2 (A) Df 


X . 
: 


0 us J . 


) Ot Uſury at Common Lam. 


Hack. P. C. i. ANT ENTLY it was holden to be abſolutely unlawful for a Chrid; 
245. to take any Kind of Uſury, and that whoſoever was guilty of it vat 
But per liable to be puniſhed by the Cenſures of the Church in his Life-time: an} 
_— 4k 36 iter Death any one was found to have been an Uſurer while living, 
Uſury, be- all his Chattels were forfeited to the-King, and' his Lands eſcheated to the 
ing 40 per Lord of the Fee. Ee i | 
g 40 pe 
Cent. and [ 


more, Was prohibired at Common Law, but no other. Hard. 420. Anon. 


Hawk. P. C. 2. Alſo it ſeemeth to have been the Opinion of the Makers of ſome Ad 
245. of Parliament, as 5 Ed. 6. c. 20. 13 Fl. 8. Sed. 5. and 21 Fac. 1. 4. 1. 
Sec. 5. That all Kinds of Uſury are contrary to a good Conſcience. 
Id. Ibid. 3. And agreeably thereto it ſeemeth formerly to have been the general 
8 - Opinion, that no Action could be maintained on any Promiſe to pay any 
Kind of Uſe for the Forbearance of Money, becauſe that all ſuch Contrach 
were thought to be unlawful, and conſequently void. 
Id. Ibid, 4. But it ſcemeth to be generally agreed at this Day, that the taking of 
| reaſonable Intereſt for the Ule of Money is in itſelf lawful, and conſequently 
that a Covenant or Promiſe to pay it, in Conſideration of the Forbearance 
of a Debt, will maintain an Action; for why ſhould not one who has an 
. Eſtate in Money, be as well allowed to make a fair Profit of it, as another 
who has an Eſtate in Land? And what Reaſon can there be, that the 
Lender of Money, ſhould not as well make at: Advantage of it as the Bor- 
rower? Neither do the Paſſages in the Maſaical Law, which are generally 
urged againft the Lawfulneſs of all Uſury, if fully conſidered, fo much 
prove the Unlawfulneſs, as the Lawfulneſs of it; for if all Uſury were 
againſt the Moral Law, why ſhould it not be as much ſo in reſpe of Fo- 
reigners, of whom the Jews were expreſsly allowed to take it, ag in reſped 
of thoſe of the ſame Nation, of whom alone they were forbidden to receive 
it? From whence it ſeems clearly to follow, that the Prohibition of it 


to that People was merely Political, and conſequently doth not extend to aiy 
other Nation, | 


. (B) Of Uſury by the Statute Law. 


| BY the 37 U. 8. c. 9. And the 13 Zliz. c. 1. The Rate of Interelt 
| not to exceed 10f, in the tool. By— - | 
2. The 21 Jac. 1. c. 17. ſ. 2. None ſhall upon any Contra®, diredly or in. 
direfly, take for the Loan of any Money, or other Commodities, above ſbe 
Rate of Sl. for 100l. for one whole Year, in Pain to forfeit the treble Val 
of the Money, or other Things lent. 


3. 8. 5. This Law ſhall not be conſirued to allow the Praflice of Uſury i 
Point of Religion or Conſcience. mW | 


4 By 


7 


7 


4 By the 12 Car. 2. C. 13. £2. None Hall take, dirediy or indireftly, for A Morgage 
the Loan of Money,” or other Commodities, above the Value of 6l. for the - was madeat 
learance of 100l. for one Tear, and ſo after that Rate, and all Bonds, Contracts, Sl. per Cent. 
ge. whereupon more ſhall be reſerved, ſhall be void. They that receive more before the 
ſhall forfeit the treble Value of the Money or other Things lent. 526, 2 of 
reducing Intereſt to 61. per Cent. The M oftgagor continued paying Intereſt of 81. per Cent. for 15 Years 
this Statute, and then the Mortgagee entered. The Mortgagor brought a Bill to redeem. The Queſ- 
tion was whether the 24. per Cent, received for the 15 Years, ſhould not be allowed in Diſcharge of 
{> much Principal? The Court denied Relief as to the Money paid by the Plaintiff; but decreed 6“. 
per Cent. only, to be allowed from the Defendant's Entry on the Eſtate, 2 Vern, 42. pl. 37. Walker 
v. Peary —oOn a Re-hearing the Decree was confirmed, as to the 2/. per Cent. Ibid. 78. pl. 73. 
Lord C. Jefferies having been of Opinion, that the Statute had no Retroſpett beyond 1660. but looked 
forwards to Contracts and Agreements then aſter to be made, and not to any Contracts and Agree- / 
ments before that Time, and having decreed Account to be taken accordingly, as above, now upon 
the Bill of Review, Lord Commiſſioner Trevor, becauſe there was a Decree already made in it, would 
not reverſe it; but Lords Commiſſioners Rawlinſon and Hutchins; on reading the AR of Parliament, 
held the Act had a'RetroſpeR, and makes it unlawful to take more than 6/, per Cent. upon any Con- 
rats whether made before or after the Act cf Parliament; but that Part ot the Statute which adds 
Penalties, relates only to Contracts and Agreements then after to be made. 2 Vern 145, 146. pl. 144. 
Walter v. Penry——Abr. Equ. Ca. 288. (D) pl. 1. cites 2 Vern. 145. S. C. Aud adds, that Nate 
leſm and Hutclins, Lords Commiſſioners, held the Decree ſhould be reverſed, againſt Lord Trevor. 


a * 
LAS 
7 * e tie 


cnt; r 


— 


hee off 1 — — Pp : : "TY 
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5. But the 12 Ann. fat. 2. c. 16. Enacts, That no Perſon upon any Con- 
rad, which ſhall be made after the 29th of September, 1714, ſhall take for 
Loan of any Money, Wares, &c. above the Value of 51. for the Forbearante 
if 100l. for a Tear; and all Bonds and Aſſurances for Payment of any Money 
to be lent upon Uſury, whereupon or whereby there ſhall be reſerved or taken 
dove froe in the Hundred, ſhall be void; and every Perſon which ſhall receive, 
h Means of any corrupt Bargain, Loan, Exchange, Chevizance, Shift, or In- 
lrefl of any Wares, other Things, or. by any 3 Way, for the Forbearing 
giving Day of Payment for one Year, for their Money or other Things, 
dove 51. for 100l. for 4 Tear, &c. ſball forfeit the treble Value of the Monies 
ir other Things leni.“ | 9 


tld that the Statute of 12-Anne c. 16. which reduces the Intereſt of Money to 51. per Cent. has not 
z Retroſpe& to any Debts contracted before; but that they ſhould carry Intereſt according to the In- 
frelt allowed, or Agreement made at the Time of the Debt contracted. —And Serjeant Hawkins, 
om the Expoſitions made of ſormer Statutes, ſays that a Contract made before the Statute is no 
vn within the Meaning of it, and therefore it is ſtill lawful to receive 64, per Cent, in reſpect of 
ay ſuch Contract. Hawk. P. C. 246. 


3 — 


6. The Expoſitions which have been made of the former Statutes being 
m applicable to the laſt, which is almoſt in the ſame Words, the proper 
mtg; of it will be beſt collected by a due Attention to the following 

We 


"4 


(C) That Kinds of Agreements oz Contraits ſhall 
be deemed uſurious, and what not, 


IT hath been reſolved, that an Agreement to pay double the Sum Hawk. PC. 
borrowed, or other Penalty on the Non-payment of the principal 245. * 
at a certain Day, is not uſurious, becauſe it is in the Power of the 

borrower wholly to diſcharge himſelf, by repaying the Principal according 


vibe Bargain. 


2. But 


hy, 


. 408 e eee, 
Hawk. P. C. 2. But if it were originally agreed, that the principal. Money ſhauld not 


248. be paid at the Time appointed, and that. ſüch Clauſe was inſerted on] 
7 with an Intent to evade the Statute, the whole Contract is void | for th, : 
Conſtruction of Caſes of this Nature muſt be governed by the Circumſtance; g 
of the whole Matter, from which the Intention of the Parties will appear f 
in the making of the Bargzin, which, if it was in Truth uſurious, is void, 
+ however it may be diſguiſed by a ſpecious Aſſurance. ' x | 
Cro. Jac. 3. So if both Principal and Intereſt be ſecured, yet if it be at he Will ag . 
$99: pl. 20 the Party who is to pay it, it is no Uſury; per Doddridge, ]. As if I lend ( 
_ Roberts v. to one 100. for two Years, to pay for the Loan thereof zol. and if he 
Trenayne. pay the Principal at the Years End, he ſhall pay nothing for Intereſt, thi ; 
£5 is not Uſury ; for the Party has his Election, and may diſcharge himſelf by © 
' paying it at the firſt Year's End. 4; es | a 
Vent. 254. 4. But if a Man contracts to pay more Intereſt than the Statute allows, if 
Hedgebo- he Plaintiff requires it; though the Plaintiff never does require it, yet it ; 
_— is within the Statute of Uſury.* | 
It has been held that in an Aſſurance ſor the Payment of fifty Shillings for the Uſe of 1000. for f. d 
Months, the Computation ſhall be by Kalendar and not by Lunar Months, becauſe by the latter the t 
Intereſt would excced the Rate allowed by the Statute. Hawk. P. C. 247, | } 
Cro. Eliz, 5. Nevertheleſs it has been held, that if one contract to have more (han ; 
a LEES 4 Statute alloaus, but he takes nothing of the Intereſt contraded for, he is not 
£ 7 Aus puniſhable by the Statute; but if he takes any Thing, if it be but a Shillng, 
con it is an Affirmance of the Contract, and he ſhall render for the whole f 
Contract. | | d 
Le. 96. pl. 8. So if I lend 1004. without any Contra for Intereſt, and afterward; at q 
125. in dir the End of the Year the Borrower gives me 200. for the Loan thereof, the 
Vookfton ſame is within the Statute; for my Acceptance makes the Offence without x f 
Dixy'sCaſe. any Contract or Bargain. Per Gent. J. g 1 
Br. Uſurr, 7. Where a Man for 10cl. ſells his Land, upon Condition that if the Vn ' 
pl. 2. But if % or his Fleirs repay the Sum before the Feaſt of Eaſter, or ſuch like, then 8 
the Condi- next following, that then he may Re-enter, this is no Uſury ; for he may 
tion be that re- pay the next Day, or any Time before Eaſter, and therefore he has no ; 
; the Vendor Gain certain to receive any Profits of the Land. 
Day, a Yeur, or two Years after, this is Uſury; for he is ſure to have the Land and the Rents and Pro- b 
fits for that Year, or for thoſe two Years. Id. lbid, 0 I 8 , 
Mo. 397.pl. 8. But where B. d:%vered Wares of the Value of 100l. and no more, and a 
ar Rey- took a Bond, with a Condition to redeliver the Wares to B. within a Mam, | 
_ NOI Lt gp to pay 1l20l. at the End of the Year. The Obligation was adjudged 
2 void 5 The Statute of ak | a. 1 | He 
ites it as * 
adjudged in B. R. Becher's Cale. t 
x | c 
Mo. 398. pl. 9. So if .4. comes to borrow Money, and B. ſays he will not lend Mone), 0 
5 but he will ſell Corn, &c. and give Day for Payment at ſuch a Rate, wlicl 
2 : 17 * Rate exceeds 100. in the 1000. it is Uſury. | / 
Gloceſter- 7 t 
ſhire. . | | | 
 Mo.644 pl. 10. If one gives the Profits of his Lands, worth 10ʃ. for Intereſt for 1 t 
890. Wor- Year of 100/ though he receives Part of the Profits daily, this is not Uſury T 
ley's Cale, above 10/. for the 10o0l. Per Popham, Gawdy, and Yelverton, but Tenter 0 
* CE contra, | | r 


Cro.C.283. 11. So where one mortgaged Land for 1001. and took Bond for the Inter: 
_—_— of 81. a Year, pow Haif-yearly. The Queſtion was whether that wakes 
1 oh Ss the Bargain uſurious againſt the Statute, becauſe, as it was inliſted, the 
P. C. 529. Uſe 5 not to be paid until the End of the Year, and contracting 70 
Cowp. 1:2: have Half of it Half-yearly, it is not warrantable by the Statute ? But the 
Doug. 235 Court held that it is not any uſurious Contract, contrary to the ee 

. : caule 


the yearly Pay ment exceeds the Rate of Intereſt, yet it is not Uſury. Thus, Pl- 169. 


nr. I} 
becauſe the 1000. is lent for a Year, and the Reverſion is not of more than 
what is permitted by the Statutes; and the reſerving it Half. yearly is 
allowable ; for he does not receive any Intereſt for more or leſs Time than 
his Money is forborn. It was adjudged for the Plaintiff, and affirmed in 
mor. | 
: 12. It is to be obſerved, that the Loan of Money for lawful Intereſt al- zlawk PC. 
lowed by the Statute, ſhall not be conſtrued to be within the Purview of 248. . 18. 
it, in reſpe& of any Expectations which the Lender may have of a voluntary 
Gratuity to be given him by the Borrower, if there be no Kind of Agree- 
ment relating to it. a | 8 Wt ER 
13. But a Contract reſerving to the Lender a mY ter Advantage than is 1d. wid. 
allowed by the Statute, is equally within the Meaning of it, whether the ſ. 22. 
whole be reſerved by way of Intereſt, or in Part only under that Name, 
and in Part by way of Rent for a Houſe, let at a Rate plainly exceeding the 
known Value. | „ 
14. A Bankrupt haying borrowed a great Sum of Money of the Defen- Holt's Rep. 
dant for one Quarter of a Year, he was to give the Defendant 60. for every 1000. 7 Lav 
that he borrowed 3 and ſyme Silk being the Security, he was to give him one eee 
Pound mora for every 160¼. for that Quarter, for the Uſe of his Warehouſe. 
The Queſtion upon the Trial was, whether this Contract made between 
the Bankrupt and the Defendant is an uſurious Contract? and the Jury 
having found a Verdict for the Defendant, Serjeant Cheſhire moved for a 
new Trial; for he ſaid the Verdict was againſt Law. Holt, Ch. J. ſaid he 
thought it was a wrong Verdict, and it was ordered to be moved again. 
15. If a Sum of Money is given in Conſideration of an Annuity, though And. rat. 


— 


N My — — — . ⏑r⏑—cĩcm .,, 8 


16. Where A. afts to borrow of B. upon Intereſt, and B. refuſed to lend = 3h 
for Intereſt; but ſa'd that for Annuity or Rent he would; and ſo it was 
agreed, and a Rent granted for twenty-three Years, amounting to more than 
the Statute allows for Intereſt, &c. It ſeems this is not Uſury within the 
dtatute, | 

17. If A. gives 3ool. to B. to have an Annuity of 51. aſſured to him for 4 Le. 208. 
loo Years, if A. and his Wife and four of his Children fo long ſball live. pl. 334. 
Per Cur. This is not within the Statute of Uſury. So if there had not Fuller's 
been any Condition. But Care is to be taken, that there be no Communi- Caſe. 
cation of borrowing of any Money before. Held per tot. Cur. | | 

18. So where A. on the 17th of Tuly, 1579, lent 100/. to B. who there- ; Rep. 69, 
ypon granted to A. and, his Heirs an Annuity of 201, a Tear, on Condition Burton's 
that if the ſaid B. the Grantor paid to A. at Chriſtmas 1580 the ſaid 1001, Caſe. 
that then ihe Annuity ſbould ceaſe. Adjudged this is not within the Statute ; 
for nothing was to be paid for Intereſt within a Year and a Quarter after 
thc Grant; and if the 100/. had been paid on the Day, the Annuity was to 
ceaſe without paying any Thing; ſo that it is only a plain Bargain, and a 
conditional Purchaſe of an Annuity. | 

19. But if it had been agreed between A. and B. that notwithflanding 5 Rep. 69. 
ſuch Power of Redemption, the 100l, ſbould not be paid at the Day, and fo Burtou's 
that the Clauſe of Redemption wvas inſerted to evade the Statute, then this had ale. 
deen an uſurious Contract and Bargain within the Statute; for if in Truth 
the Contract be Uſurious againſt the Statute, no Colours or Shews of Words 
vill ſerve, but the Party may ſhew it, and he ſhall not be concluded or eſtopped 
by any Deed in any other Matter whatſoever ; for the Statute gives Aver- 
ment in ſuch Caſe. | *. 

20. Where A. for tool. granted a Rent of 201. for eight Years, another grown). 
of 29). 4 Yer for tey2 Years, if B. C. and D. ſhould fo long live. In Re- 180. | 
ſerin the Defendant avowed for the Rent, and the Plaintiff pleaded the Cuttrre! s. 
Statute of Uſury, aud ſet fo th the Statate and a ſpecial uſurious Contract. Harrington. 
Had in this Caſe it was ſaid, that, if it had been laid to be upon a Loan of 
Money, then it was Uſury; but if it be a Bargain for an Annuity, it is no 
Utury; but that this was alledged to be upon a Lending. RY 

21. 


% 


CONSE 


Cro Ja. 252. 21. $9 where in Debt upon Bond, the Defendant p{eaded. the Statute of 
pl. 7. Foun- Uſury, and that he came to the Plaintiff 20 borrow of him 1 20l. according to the 
= ry Rate of 10l. per Cent. 00 refuſed to lend the ſame, but rorruptiy offered 1 
Hawk Þ.C. deliver, 1 zol. to; him, if he would de bound to 12 him 20l. per Ann. during 
247.1. 15. the Plaintiff*s Wife's and his Son's Lives: Whereupon he entered. into 
fſays that the a Bond, Reſolved: that this, being an abſolute Bargain, in Conſideration 

Grant of an of the Payment of 20/. per Ann, during two Lives, and no longer, and 
Annuity for 19 Agreement to have the ada" an: Maney, was out of the Statute of Ulury; 
mi erm but if. there had been any Provijion for the Re-payment. of the' Principal, 
the Rate al- although not expreſſed within the Bond, it had been an uſurious Agreement 
lowed for within the Statute. And Judgment for the Plaintift. 
Intereſt, but | Wt | | | | ; | 
alſo . the known Proportion for Contracts of this Kind, in Conſideration of a certain Sum of 
Money, is not within the Meaning of the Statute, unleſs there were ſome underhand Bargain forthe 
Security of the Re-payment of the Principal or Conſideration Money, | : 


Sid. 182. 22. A. after the Statute 12 Car. 2. viz. 3 June, 13 Car. 2. agreed to lend 
pl. = OY B. 100l. and that for the Forbcarance thereof for the Time underwritten, 
The Bleain B. the Defendant /bould pay to A. the Plaintiff 120l. as follows viz, gol. 
| this Caſe pon the 20th of Jan. and 20th July, by. equal Portions annually next after the 
Was held ill, 20th Day of the then inſtant Month July, till the 120. be paid; which ex 
being after eeeded the Rate of 61. per Cent. And for the further Security B. gave a 
Judgment. Bond of 200l. and confeſſed a Judgment. wiſden, 'J. ſaid that the 
ng here was not Uſurious, but is a Purchaſe of an Annuity for three 
ears. 5 | | 
2 Mod. 30. 23. It is to be obſerved, that if the Agreement of the Parties be hone}, 
| 8 but is made otherwiſe by the Miflake of a Scrivener, yet it is not Uſury. 
See Poſt 3 | : | 
Letter (E). | , 


- 


1 


(D) TUhat Kind of IÞazard oz Taſualty will bung 
a Agreement, &c. out of the Statute of 


Show 8. 1. 1T has been held, that if Principal and Intereſt be in Hazard upon a 

Maſtin v. ; Contingency, it is no Uſury, though the Intereſt do exceed the allowed 

Abdee. Rates per Cent. And when there is an Hazard that the Plaintiff may have 
leſs than bis Principal, it is no Uſury. Thus | 

ro. Ia. 308. 2. If S. lend tool. to have 12cl. at the Year's End upon Caſualty, it 


pl. 20. the Caſualty goes to the Intereſt only, and not to the Principal, it is Uſury; 
Roberts v. for the Party is ſure to have the Principal again, come what will; but if the 
Trenayne. Tntergſt and Principal are both in Hens; 1 is not then Uſury. Per Di 
deridge, J. | | 

Moor 397. 8. In Debt upon Obligation of 60. the Defendant pleaded the Statute, 
pl. 528 and e e, that it was agreed between the Plaintiff and Defendant 14 De 
Reynolds v. 5, = A | | i 

Chas, All the Court held, upon the two Statutes of 37 H 8. and 13 Eliz.that the Bond was void, 
becauſe it appears to be made by corrupt Means to have more than tov. per Cent. which the Statute 
of 37 H. S. intended to puniſh. And by the Provifo it appcors that the Intent was, if ove ws 
indebted to another truly without Loan and Jutentiou of Jury. then in ſuch Caſe Bonds and Conveyance: 
of Land for ſecuring the true Debt, are out of the ſaid Statute; hut if there is a bortowing of Money, and 
a Communication for Intereſt, the Deviſe to be beyond the Rute of 10/. per Cent, is fraudulcot, ard 
within the faid Statute, / otherwiſe the Statute would be vain; for he might as well have made the 
Condition, that if 20 Perſons, or any of them, ſhould be living at the Day, tz. then he ſhould have 
33/. "And of this Opinion were Ppham, Ch. J. of F. R. and Peryam, Ch. B. 2 And, 15- pl. l 
8. C. 5 Rep. 70. Clayton's Caſe, S. C. reſolved that it was an uſurious Contract. 


ke : cember, 


1 ˙ A VW V bo ratabbche 
7 — followings and that the Plaiatiſf /bould have 37. for 2 


. if the, Plaintiff *s Son ſhould be then living; and if be died then + 


to pay but 26l. of the Principal Money. The Court inclined: that it was with · 
in the Statute of Uſury 3 whereupon the Plaintiff, who had demurred, became 
It. e | x E 
w_ where. H. agreed with J. S. to give him 100. for the Forbearance 
of 20d. fora Year, if B. his Son  <vas then alive. It was held by three Juſ- 


tices (Glanvil, abſent). to be Uſury, by Reaſon of the corrupt Agreement, 
and it is the Intent makes it ſo or nat ſo. $2449 
. x | | 2 Bl. Rep. 863. 


5. Likewiſe where the Obligor was bound in a Bond of zool. conditioned 


4¹¹ 


Cr. El. 642. 
pl. 43. C. P. 


Button v». 


Downham. 


Cowp. 770. 


3 Salk. 390* 


to puy 221, 10s. Premium, at the End of the firſt three Months after the pl. 3. Maſon 
Date, &c. and 6d. in the Pound at the End of fix Months, as a farther v. Abdy. 
premium, together wvith the She” 29 itſelf, in Caſe the Olligor be then Comb. 125. 


being ; but if he dies within that Time, then the Principal to be lofl. This 
va adjudged an uſurious Contract, becauſe there was a P-//itility that the 
Obligor might live ſo long; and there is an expreſs Proviſion to have the 
Principal again. | | | 

6. But where the Bargain is merely caſual, and the whole depends on a 
Contingency, there the Contract is not uſurious. Thus 


8. C. 


7. Mr. Spencer being in Poſſeſſion of an Eſtate of 7000!. a Year, and of Earl of 
2 perſonal Eſtate. in Goods and Plate, Oc. worth ' 20,0001. and owing Cheſterfield 
about 20,000/. to, Tradeſmen, being about 30 Years. of Age, of a hale & al”, Exc» 


Conſtitution, but impaired by Irregularity ; and the Ducheſs of Marlbo- 


cutors of 


Mr. John 


rough, his Grandmother, being then 78, and of a good, Conſtitution, made Spender, 2. 
the Defendant a Propoſal, that for 5000. paid down he would engage to pay Sir Abra- 
10,000, if he ſurvived the Ducheſs, which: after ſome Deliberation ham Janſen. 


was accepted by the Defendant ; and Mr. Spencer gave him a+ Bond 
for the Payment of 10,000/, in [ix Months after the Death of the Du- 


NIS. Rep. in 
Canc. Trin. 


24 Geo. 2. 


chels, in caſe he ſhould be then living. The Duckeſs lived fix Years after Aud ſee the 
and then died, giving Mr. Spencer by her Will a very conſiderable Eſtate. Caſe very 
Then Mr. Spencer confeſſed a Judgment to Defendant for 10,000/. and fully re- 


afterward paid him 2,000). in Part of it, and then died, about a Year and 
eight Months after the Ducheſs. A Bill was brought to be relieved againſt 
thus Demand, upon Payment of the principal Sum with legal Intereſt, on 
"ou of its being an unconſcionable Bargain, and againſt the public 

ood, | 

8. Lord Chancellor called to his Aſſiſtance Lord Chief Juſtice Lee, Lord 
Chief Juſtice Miller, Sir John Strange, Maſter of the Rolls, and Mr. Juſ- 
tice Burnet ; who gave their Opinions in Hi. Term 1950, that no Contract 
an be fraudulent within the Statute, where it is not for the Forbearance. 
There _ many Contracts which this Court ſets aſide, though not Uſus 
nous, as Marriage Brocage Bonds, Place Brocage Bonds, c. but here ap- 
fears no Fraud or Impoſition in this Caſe, and the Party himſelf has con- 
imed it: This was a mere Contingency, and the whole Money might have 


ie prayed by the Plaintiſfs. 4 1 
9. So where . delivered to B. Iool. who by Indenture covenanted with 


4 10 Tear's end, Sol. A. having then five Daughters; and for Aſſurance 

wngaged a Manor, and was bound in a Statute of 5ool. it is not Uſury, but 

* acre caſual Bargain. But if it were to pay 400/. at ten Years End, if any 

day living, then it would be a greater Doubt; or if it had been to pay 30c/. 

were living at one or two Years End, that had been Uſury, becauſe of 

ve Probability that one of them would continue alive for ſo ſhort a Time; 
u ten Yearsare many Alterations. 2 


10. But 
U 


- 


ern loſt ; it is a Bargain of Chance, and a mere Wager, and refuled the Re- 


ported in 
Atk. Rep. 
z3or. 


| Cro. Elin. 
4, to pay to every one of A.'s Children, which then <vere and ſhould be living 241. pl 15. 


Bedingficld 


Vs 4 Yo 


Cowp. 89 1. 


1 Vea. 164. 
Wil. 288. 
Burr. 704. 


Arr. x . . 


412 Oe EDT REYES: ; 
oro. Ja. o. 10. But where M. lent C. 150/. for Repayment of which C. leaſed 1 
5 Ro- Cloſe to M. for 60 Tears, to begin at the End of two Years, upon Condition 
v.Tre- that i he paid the 150). at the End of the two Years, the Leaſe to be wil. 
Cas 112, and it was agreed that for the deferring and giving a Day of Payment for 
671, 770. the two Years, C. ſhould pay to M. for Interefl 221. 10s, Quarterly, if M. 
2 Bl. Rep. ſhould fo long live. In purſuance of which Agreement M. lent the 50, 
861. and A. made the Leaſe, and granted by Fine to M. the Rent of 221. 10% 
3TermRep. to be paid Quarterly if M. ſhould fo long live. This was held to be an uf 
336. J t., ons Contract, for by Intendment M. might have lived above the two Yean, 
andi it was an apparent Poſſibility that he ſhould receive that Conſideration, 
whereby ſhe is within the Statute ; and alſo that the Leaſe taken for the Po. 
ment of the Principal Money, and ſy any Part. of the Uſury, is within th; 
Statute, becauſe it is for Security of Money lent upon Intereſt, and for the 

ſecuring of that which the Statute intended M. ſhould loſe. 

a e 4 


8 


(E) In what Caſes Securities ſhall be forfeited or 


3 a voided on Account of Uſury,* 
following 7 „ 5 
| w_ e. 1 ERE it is to be premiſeq that it is not material, whether the Pay. 
TT . ment both of the Principal, and alſo of the uſurious Intereſt, be 
"IP © ſecured by the ſame or by different Conveyances, but all Writings whatſoever, for 
1 the ſtrengthening ſuch a Contract, are void. : 
57 on 3 Where a Bond was made for more than legal Interęſt, but at the Pay- 


Heabeck's ment the Obligee takes only legal Intereſt ; he ſhall not be puniſhed for the Con- 
Caſe.” +, tract; but perhaps the Bond ſhall be void. Thus Nl 


41e. 43. pl. 3. Where A. borrowed of B. 80l. and was bound in a bond to pay bin go. 
117. Brown at the End of ibe Tear; per Cur. Though the gol. was tendered, and B. d 
v. Fullby. // the ſame, yet if B. takes but Sol. it is not Uſury; within 5 Eliz, to make 
3.1.e. 205. treble Forſeiture; but yet in that Caſe the Obligation itſelf is void. ——Thc 
pl. 260. Bo- Bond is void preſently ; and if he receives exceſſive Intereſt, he ſhall forfeit il: 
dy».Taſſell. „e V. alue '; Per Clark, I. | 
Buiſtr, 17. 4, Where the firſt Contract is not uſurious, it ſhall never be made ſo by 
1 Matter ex poſt Fado. Per Williams, J. Thus 
Nor 00 5. In Debt upon an Obligation, where the Statute of Uſury was pleaded, 
8 70 tit was ſaid by Popbam; upon the Evidence that if a Man nd˖ 100. for 4 
S. P. and Year, and to have 10l. for the Uſe of it, if the Obligor pays the 10. 20 Day: le- 
reſolved by fore it be due, that does not make the Obligation void, becauſe it was not cor- 
the whole rupt. But if upon making the Obligation it had been agreed that the ic. 
On ſhould have been paid within the Time, that would have been Uſury, becauſe 
33 1 he: had not the 1eol. for the whole Year, when the 100. was to be paid witt- 
uey within in the Year; and Verdict was given accordingly, 8 
the Year, | | | f 
ſhall not avoid the Obligation, and is no Uſury within the Statute, becauſe it was not Uſurious 3! 
the Beginning, And Judgment for the Plaintiff. Bulſt. 17. 


7Mod 119. 6. Likewiſe if a Man makes an uſurious Contra# with another, and give 
The Queen him unlawful Intereſt, and agrees to give him a Bond for the Principal, and 
4 3 after, by a ſubſequent Agreement, gives a Bond for the Sum lent to J. S. b 
en denen evhom the Lender o2ves ſo much, in Satisfaction of his Debt. This Bond is not 
voidablt by the Statute 3 Per Holt, Ch. J. 


. 
dts Bo + a nme m mmigũe 


* 
r r Cox. 


7. 80 
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* 


Or U S8 URN v. (E) als 

8e Ee Map: nd are na del ning, and fer a Kefer. Fo. 119. 

20 94; 199957 for more Intereſt, which 1 Uſury g that will 1 e The Queen 
fir Contract; Per Holt, Ch. J. FF + 


| . 8 | 7 
Words of the Statute are, That all Aſſurances for the Payment of any Principal, c. —— 


or whereby there ſhall be reſer7ed or taken above the Rate of 51. in the Huadred, ſhall be void. h 


8. But if a ſecond Bond be made after the Forfeiture of a former, and Hawk. P. C. 
conditioned for the Receipt of Intereſt according to the Penalty of the for- 248. f. 23. 
{cited Bond, this is as much within the Statute as if it had been made befare 
the Forfeiture z for if ſuch à Practice ſhould be allowed, nothing could 
de more eaſy than to clude the Statute; and though the whole Pe- 


' nalty be due in Strictneſs to the >" 2 yet the true principal Debt is 


in Conſcience no greater after the Forte 
fore, 


g. A Bond made, to ſecure a' juſt Debt payable with lawful Intereſt, Hawk. P. C. 


iture of the Bond, than it was be- 


| ſhall not be avoided by reaſon of a corrupt Agreement between the Obli. 246. f. 11. 


gors, to which the Obligee was no way privy : As where A. being in- 
debted to B. in 100/. agrees to give him gol. for the Forbearance of 
that 1001. for a Year, and gives him a Bond for 60. for Payment of 
the zol. and for the Payment of the 100/. enters into a Bond of 200. 
together with B. ſor the Payment of a true Debt of 10c/. due from B. 
to C. 

10. So where I. was indebted in 100l. to A. upon an uſurinus Contract Moor 752. 
en a Bond, and A. being indebted to E. "transferred the Delt to E. and W. pl. 1035. 
lecame bound for the ſame uſurious Debt to E. whoſe Debt was juſt, and he Ellis /- 
irorant of the Uſury. It was adjudged upon great Deliberation, that the Warnes. 
Obligation made by V. to E. was not avoidable for the ufurious Con- 
tract made between J. and AH. becauſe it was given to E. for a true Debt, 
and he knew nothing of the Uſury, though the Ground between A. and IF. 
was Uſurious. 

11. Likewiſe an Aſſurance made in purſuance of a fair Agreement for Hawk. P. C. 
ſych Intereſt as is allowed by the Statute, ſhall not be avoided by the Fault 247. fl. 17. 
of the Scrivener, who draws it up in ſuch a Manner as to bring it within 
the expreſs Letter of the Statute : As where the Parties agree, that 5/. 
hall be paid for the Loan of 10o/. for one Year, and the Scrivener, in 
drawing the Bond for it, doth without the Knowledge of the Parties, 
who are illiterate Perſons, make the 5/. payable at the End of Half a 
Year : Or where on the fair Loan of 100. agreed to be paid with com- 
mon Intereſt, a Mortgage is made for the 100/. with a Proviſo, that it ſhall 
be void on Payment of 105/. at the End of one Year, without any Co- 
renant for the Mortgagor to take the Profits till Default he made of Pay- 

ent, ſo that in Strictneſs the Mortgagee is intituled both to the Intereſt and 
Profits. 5 | ws £ 

12. It is to be obſerved, that a Fine levied, or Judgment ſuffered, in Pur. Hawk. P. C. 

ſuance of an uſurious Contract, may be avoided by an Averment of the 248. . 2c. 
corrupt Agreement, as well as any common Specialty, or parol Contract. 
And in an Affumſſit if it appear, either upon the Evidence, or from the 
Plaintiff's own expreſs ſhewing in his Declaration, that the Contract was 
uſurious, he cannot recover. But a Specialty cannot be avoided by Uſury 
"paring on Evidence or of the Face of the Condition, but it muſt be 
pleaded, | þ 

13. If a Judgment be given upon an uſurious Contract, and it is Part of Vin. Abr. 
the Agreement to have a Judgment, yet the Defendant may avoid ſuch Jodg. Fir. Utury 
ment by Audita Qucrelu, or by Scire Facias brought on the fame. LE 

14. Where A. mortgaged to B. on an uſurious Contract for 1000. and be- Le.307. pl. 
fore the Day of Payment B. is oyfted by C. and B. brings A Sion againſt C. C. 427. Carter 


cannot V+ Claycole. 


\ 


ce - cannot; plead the Statute of Uſury; for he has 0 Tule; the Eſtate being 
void againft the Mortgagor. Per Periam. 4 44 
Farr. 119. 5. But where A. lent B. 45/. on a Pledge of Fexvels, and it "1g; "ng 


boo} pay 91. for it for a Year ; afterwards B. gave a Bond for the ſame 


| alias Beans Per Holt, at Nifi Prius, It is a Queſtion if the Bond be void or nt. 


3 


rn 


— oo 1 „er —— 


* 


(F) In what Caſes a Forfeiture of treble Ugly 
- Halt be incurred on Account of Uſury.* | g 


ee the 
foregoing 
Head. 


Hawk. P. C. 1. HOUGH the Receipt of higher Intereſt than is allowed by the 
247-1-12 4 Statute, by virtue of an Agreement ſubſequent to the firſt Contrad, 
does not avoid an Aſſurance fairly made and agreeable to the Statute, yet it 
ſubjects the Party to the Forfeiture of treble Value. 

2. But the Receipt of Intereſt before the Time when it is in  StriQneſ 
due, being voluntarily paid by the Debtor for the greater Convenience of the 
Creditor, or for any other fuch like Conſideration, without any Manner of 
corrupt Practice, or any previous Agreement of this Kind at the making of 
the firſt Contract, does not make the Party liable to the Forfeiture of the 
treble Value. | | 
Raym. 196. 3. An Information upon the Statute 12 Car. 2. c. 13. ſet forth that the 
The King Defendant, 16 November, 20 Car. 2. lent FJ. S. 20l. till June next following, 
v. Allen. and that afterwards (viz.) Ad finem termini predi# he took: of the ſaid 
| JI. S. corrupte & extorſive, 30s. for the Loan thereof, which is more than 

the Statute allows. The Jury found againſt the Defendant. And it 
was moved, that this corrupt Agreement ought to be within the Statute at 
the making the Contract, and not at the End of the Term, as laid in the 
Information. Tviſden, J. took a Difference upon the two Clauſes in the 
Statute, that if the Lender contrafs for more, ſo that the Agreement is cor- 
rupt at the Time of the Loan, all the Aſſurance is void; qu i he contraf! 
for no more than the Statute allows; but will afterwards take more, the Afur- 
ance ſhall not be avoided, but the Party ſhall forfeit" the treble Value, But 
E was ſtayed till the other Side moved, becauſe the Court would 
adviſe. 
Saund. 294. 4. In Debt upon Bond the Defendant pleaded, That after the making 
Ferral v. the Bond the Defendant corruptive recepit ſo much, viz. more than the 


Hawk.P.C. 
247. f. 14. 


Shaen. Statute allows, and that therefore the Bond was void. But adjudged upon 


1 Demurrer, that the Plea is not good; for the Bond here was not for the Pay- 


according- ment of Mouey (upon or for Uſury) as the Words of the Statute: are; 
by: but for any Thing appecring to the contrary, it was for Payment of u ju Debt, 
and ſo the Bond was good when it was made, and therefore an uſurious Con- 
tract after, cannot make it void; but it is a Forfeiture of the treble Value 

by the latter Clauſe of the Statute. | \ 
Raym. 197. . 5* A. (when Money was at 8. per Cent.) lends Money and takes Bond 


| The King for the ſame, and then the Statute 12 Car. 2. is made, and he will continue: 
vi. Allen. the Interęſi on thut Bond, the Bond ſhall not be avoided by ſuch Acceptance 


of Intercit, but the Party ſhall forfeit the treble Value by the Statute; fr 
Twiſden, J. | | | | 


3 Keb. 142. 6, So in Debt on an Obligation conditioned to pay by a certain Day; che 


| . pl! Rowen Defendant pleaded the Statute 12 Car. 2,/c. 13. and ſaid that the Controf 
Wi. * «vas Uſurious ; but Per Cur. the Contract being made afier the Bond for- 
cited to receive Inter according to the Penalty, which was ny 125 

a | ncipei, 


wn, wn ds 


| a * | 

Or us U R x. 
Principal, it doth. not avoid the Obligation that was good at firſt, but only 
ſubje&s the Taker to other Penalties; and Judgment for the Plaintiffs, 
NI. e Dy 2h 7 0 FAO 


9 = 


1 


- 


G) In what Caſes Belief is given againſt uſurious 
A 77 Contratts fig | 


- 


i. II has been faid, that though the Statute does not go ſo far as to make Oe in 
the Party receiving the uſurious Intereſt liable to refund; yet having gqu.ioLord 

prohibited the taking beyond ſuch a Sum, and avoided the Contract, the Talbot's 

taking it is a Breach of the Statute, and the actual Receipt of the Money Time, 

will (in a Court of Equity) make him liable to refund; the Wrong being 1 

the ſame, whether the uſurious Intereſt hath been actually paid or nut. 

Thus— | | | 

2. Where A. entered into a Bond to B. for a Sum of Money, to pay Gl. Caſes in 

pr Cent. Intereſt ; afterwards A. being unable to pay off the Bond, con- Equ. inl. ord 

ſented to pay 100. per Cent. for the Money, and continued paying at that Rate Talbot's 

fir 14 Years. B. died, A. became a Bankrupt. The Aſſignees of A. brought Tims, 38. 

a Bill, and thereupon the Executors of H. were decreed, by the Maſter of ®*anquett 

the Rolls, to account; and that for what had been really lent, legal Intereſt vod. 

ſhould be computed and allowed, and what had beeu paid more ſhould be 

deducted out of the Principal to be due on the Account; and if B. 1had re- 

rerved more than what was due with legal Intereſt, the ſame to be refunded. 

by the Executors, and the Bond to be delivered up. And afterwards the 

Lord Chancellor affirmed the Decree ; but ſaid, he did not determine how 

it could be, had all the Securities been delivered up; that not being before 

bim. 3 | | | 

3. The Court decreed Money to the Plaintiff againſt the Defendant ; Toth, 231. 


albeit he had Judgment and Execution, being upon the Point of uſurious Langford v. 
Contract. Barnard, 


ſos of Duality there <vith Money, made great Profit ; for which Purpoſe pl.156.Tay- 
fre borrocued pf Money, and 3 the Lender great war] from Time 20 Jor . 
Time; but afterwards ſhe borrowed more, and being arreſted for this laſt wo Bag- 
_ gives Bond and Judgment for it, and then brings a Bill to be xelieved Ibig Jo | 
2anſt the Security, and to have an Allowance for the former exceſſive Pre- Lord 2 
mums which ſhe had given, and to bring the Defendant to an Account. Hutchins 
The Defendants, by Anſwer, confeſſed the Receipt of five or ten Guineas ſaid, that if 
for the Loan of ten Guineas for a Week or ten Days; but in/fted that the the Sureties 
dam fa received æuere paid as Profit, and not towards Satisfaction of the Mo- . 5 
ney lent. The Court ordered the Plaintiff to pay Principal, Intereſt and ell as the 
Colts at Law, and here, or the Bill to be Aiſmifled with Coſts; for that it Woman, he 
wuld not interpoſe or meddle with Play-Debis, or Things of this Kind, Per would not 
Commiſſioners. have re- 


| | lieved even 
uaſt the Penalty. Lord Chancellor, in the Caſe of Boſanquett v. Daſhwood ſaid, that as Wer 


Laws relating to Gaming, the Court would not interpoſe, becauſe Gameſters on both Sides are equally 
Pity, and in ſuch Caſes the Court will ſtand Neuter ; but the Borruwer and Lender are not in the 
e of Gameſters, MS, Rep. | | | 


EN T as „r OR. Oe 


5. Upon 


+ A Woman reſorted is Gaming-Places at Court, and by ſupplying Per- aVern. 170, 
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416 Or Us UR . 


8C. though tbe Obligee, and after pleaded the Statute of Uſury upon this Bond; ang 


_ \ chat Tre- 


— 


\ 


Skin. 41x. . Upon a Traft at Guildball, in an Tndebitatus Aſumpſit for Money re. 
pt. 7. Tom- ceived to the Uſe of the Plaintiff, the Caſe was, the Plaintiff was Co. 
Eins v. Bar- ohligor with J. S. to the Defendant, and between J. S. and the Defendant 
RK "IT there was an wſurious Contract; the Plaintiff paid Part of the Money to 
ſaid to be this is judged an uſurious Bond; upon which he brought this Action for 
\Coram Tre- the Money, which he paid before the Bond was proved Uſurious; and 
by, Ch. J. and the Oueſtion was if the Action lay: And Holt, Ch. J. ſeemed to incline 
by Ch. J. al. ſtrongly that it did not lie; for here there was a Payment actually ma, 
fda that by the Plaintiff to the Defendant, in Satisfaction of this uſurious Contrag, 
where a and if they will make ſuch. Contracts, they ought to be puniſhed: and he 
nian pays was not for encouraging ſuch Kinds of [ndebitatus Aſſumpſits ; for it is like 
i Moncy on a to the Caſe of Bribes, and he who receives them ought to be puniſhed, but 


TN he who gives them ought not to be encouraged by any Way to recover his 


or where Money again. | 
one pays wo... hi | | 5 
„Money under or by a mere Deceit, it is reaſonable he ſhould have his Money again; but where ont 
knowingly pays Money upon an illegal Conſideration, the Party that receives it ought to be puniſhed 
for his Offence; and the Party that pays it is Particeps criminis. And there is no Reaſon that he 
' ſhould have bis Money again; for he parted with it frecly, and 7 olents non fit Injuria. 


Vin. Abr. 6. It is ſaid, that Defendant is not obliged to diſcover any uſurious Con- 
han Toury tract, unleſs the Plaintiff offers to wave the Penalty. ; 


MS. Tab. Tit. Uſury, Jan, 24, 1424. Brand v. Cumming. 


| 


- (8) How far Sureties are affeted by uſurious 
-_ - Contraitts. | 


- 


+ 


2 Le. 166. 1. B Was bound with P. as his Surety to J. S. in a Bond of gool. and 
pl 200. Baſ- that Bond was upon a corrupt and uſurious Contract againſt the Stu- 
ſet ; Frowe. tute, and P. was bound unto the Plaintiff in a Bond, as a Counter-Bond ts 
fave the Plaintiff harmleſs from the ſaid Bond of 50. B. is ſued by J. ö. 
upon the ſame Bond, and ſo damnified; And thereupon B. ſued P. upon the 
Counter-Bond, who pleaded the Statute of Uſury, pretending that all Aſſur- 
ances depending upon ſuch uſurious Contracts are void by the Statute, But 
by the Opinion of Wray, Ch. Jult. the ſame is no Plea ; for the Statute is, that 
all Bonds, collateral Aſſurances, &c. made for the Payment of Money len 
vfon Uſury, ſhall be utterly void; but the Bond here, upon which the Action 
is brought, was not for the Payment of the Money lent, but for the Indemnity 
» the Surety, ab 
Cro Eliz. 2. Solikewiſe in Debt on Bond to ſave the 12 * harmleſs from an Obl- 
642. pl. 43. gation wherein he and the Deſendant were hound to V. &c. and from all Sui 


. concerning the ſame. The Defendant pleaded the Statute of Uſury, and that 


2 And. 121. it was made upon a corrupt Agreement between him and V. which the 
pl. 65. 8. C. Plaintiff might have pleaded in Debt againſt him by V/. But the Court held 
according=- the Plea ill, for though the firſt Obligation were void, yet the ſecond 
ly; But it is Obligation is forfeiteds becauſe the Defendant hath not ſaved him harmlcb 
2 from Suits concerning it, nor does the Defendant anſwer thereto, but to the 
Plaintiff gig Obligation only. f | 
not know of 

ie corrupt Bargain; Noy 73. S. C. by the Name of ,Downham v. Butter, and Judgment for the 
Plaintiff. But it is added, that Glanvil ſaid it would be a dangerous Precedent to avoid the Statut*- 
For the Surety may be a Friend of the Uſurers, who will not plead the Statute in an Action of Debt 
brought againſt him, and ſo the Statute would be to little Purpoſe. And after the Judgment g'' 
for the Planiiff, Glanvil ſaid that that Judgment would be quickly carried to Cheapſide. But 

| YE bl, 3. 


Or U 8 J R V. 
3. But where, in Debt on Bond, Defendant 5 

 rowed 1000. of W. aging for the Forbearance exce Uſury, and the Plaintiff 93-Potkin's 

was bis Surety for the Payment, and that the Obligation upon which the Action is rn 

lrought war given by him to the Plaintiff ro indemnify bim againſl W. Man- 

wood held this a good Bar; for when the Plaintiff was impleaded upon the 

Principal Bond, he might have diſcharged himſelf upon this Matter, and 


therefore his Laches ſhall turn to his Prejudice ; and therefore the Iſſue was 
joined upon the exceſſive Uſury. \ | 
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aded, that he himſelf bor- 3 Le. 63.pl. 


fom an Obligation, wherein the Plaintiff, as. Surety for the Defendant, 38 
was bound to J. S. to pay tool. the Defendant ſaid the Obligation made to J. May. There 
g. «vas upon an uſurious Contrad, &c. and concludes fie non Damnificatus. is a Note 
Tazfield ſaid, the Plea id good, or otherwiſe the Statute would be defrauded ; added, that 
for by a Cempa# the Uſurer would ſue the Surety, who ſhall pay him, and the Reaſoa 
have his Remedy on his Counter- Bond. But all the Court held it no Plea ; = tur 
for he mult take Care to ſave his Surety harmleſs. And adjudged for the ,, 8 


Go" the Surety 
P laintiff, \ by Intend- 


ho : . . 0 ment cannot 
how of the corrupt Contract to plead it in A: oidance of the Bond, and thereſore the Principal ought to 


take Care thereof, Jbid,——GoldPb. 174. pl. 107. S. C. held accordingly per tot Cur. But the Re- 
porter adds, ſed Quære. Cowp. 47. : 3 . 25 


— 


) What Informations will lie in Caſes of Uſury, 
and where they are good, and where not. 


i, A N Information was moved for againſt Cawket, a Pawn-broker, for 1Bern.Rep. 
A taking Six-pence a Pound per Month Intereſt ; Which was ſaid to in K. B. 209, 

be extravagant Uſury. The Court however thought there was nothing ſo * 

enormous in this Offence but that the common Method of Puniſhment would 

be ſufficient. But it was argued that the Statute of Uſury allows the Penalty 

for Uſury to be recovered by Information, or Action, and that was urged as a 

Reaſon, why the Court ſhould grant it. But the Court ſaid, that was to be 

underſtood only of an Information qui tam. And farther obſerved, that the 

Statute chalking out a particular Method of proceeding for a new Offence, . 

vas a farther Reaſon why the Court could not grant an Information ; neither 

can the Party be ſo = as indicted. | | | 
2. The Place where Defendant accepted exceſſive Intereſt ought to be ſhewn Le. 96. pl. 

in the Information, but nat the Place where the Contra for the Loan or for- 125, Sir 

tearing was made; for that is not needful : But per Clerk, J. and per Gent. eee 

J. and Mancuood, Ch. B. the Place where the corrupt Bargain was made muſt y 
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: An Infor- 
al certainly be alledged. mation dy- 
1 ; on the Sta- 
; tute of Uſury, for a Contract with Perſons unk recipiendo ultra 10l. in the Hundred was held ill be- 
Suit ule an Informer, who is not Party, although ti ontract was ultra 101. &c. per Cent. fball not bave any 
that Enefit unleſt there was A Receipt of the Uſury according to the Contrat. And for that the Recipiendo is 
the kught, becauſe there is no Place nor Time put of the Receipt, which is now traverſable in that lnſorma- 
held wn. Ney 143. Naſie's Caſe. | 
cond 


. The Information likewiſe muſt ſbew whoſe Money it is; Per Manwoed, Le. 97. Sir 
Ch. B. | Wollaſton 


+ If an Information be exhibited in the Exchequer againſt an Uſurer, Arg. 2 Le. 

ad charges that he took more than 100. in the 100/. without being how 39. Pl. 532. 

— a ; | muc Martin Van 

- Henbeck 
Caſe. 


4. So likewiſe in Debt upon an Obligation to ſave the Plaintiff harmleſs Cro. Elia. 


\ Dixy'sCaſe. 
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pl. 40. he corrup/ive lent 40l. againſt the Form of the Statute, and that ſuch a Day be 


Court, for want of the Word / Corruptive.) But all the Court held, that being 


had demur- 


. Sander- » 


own Privity; but that in au Information on the Statute for making ſuch a Contract, it is ſyſhcieit 


* x 


much, ſuch Information is utterly inſufficient ; for the Informer / ought to f, 
forth the Quantity of the Intereſt received, and yet. the ſame is not to den 
covered. ; pf oy 


F. Upon an Information on the Statute of Uſury, and Subpcena awarded 
Waller. out of C. B. againſt the Defendant, and upon Iſſue joined; and found for 
the Informer, it was alledged in Arreſt of Judgment, that the Court of C. B 
is not to hold Plea by Proceſs of Subpena, but by Original, and it is not aides 
by the Statute of Jeoffails; for it is not miſconceiving of Proceſs, but a di. 
orderly Award of it : and it was inſiſted likewiſe, that it is nor-alledgedin th 
Information by whom, or to whom, nor what Sum, or at what Place, nor whe 
the Money was lent, nor againſt the Form of <vhat Statute it is; yet Judgmen 
was given for the Plaintiff, ; 
| 6. But where an Information was exhibited, and ſhewed the ufurioy 
Ag. = C Contract in certain, whereby it appeared that more than 10/. was 'reſered 
aa HAH and received for the Loan of 100/. and concluded contra formam Statuti, yet 
Cafe cies it becauſe he did not expreſsly ſay, that it was Per corruptam Acc ati 
as adjudged. according to the Words of the Penal Statute, the Information was adjudged 


And. 49. pl. inſufficient. | 
123. Emmot 


v. Fullwood, ſeems to be S. C. and the Juſtices of both Benches held, that thoſe Words ought to be 
exprefsly alledged, and not by Implication; and cited 10 H 7. c 10. and for Default of thoſe Woh 
the Judgment was reverſed. The Defendant was indi&ed for uſurious Lending 20s. ea Intentione to te 
ceive 235, within a Month and that the Defendant did recei t e 35. for the Loan of 205. which per Curian 
ie not good 40itbout ſaying, Prod corrupte agreatum fuit, and for that Reaſon it was quaſhed, being re- 
moved out of the inferior Court. Keb. 629. pl. 117. The King v. Gaſt or Garth. Crooke, J. took a 
Diverſity between an Tnfarmation and a Verdict that in an Information the Agreement ought to be expriſil 
alledged to be corrupt, and cited 11 Rep. Dr. Foſter's Caſe, and tbe Book of Entries 333. But that it i 
otherwiſe in a Verdict, which is the Finding of the Lay Geats. 2 Roll. Rep. 48. Roberts 4, Tremol 


3 Le. 238. 7. An Information upon the Statute of Uſury, for an uſurious Mortgaze 
pl. 327- made, charged the Defendant, that cepit ultra 10l. in 100. For the Forde- 
Owen ra "ance of one Year, and that was out of the 22 Rents, and Profits which be 
ge took in Middleſex of Lands in Glamorganſhine in Wales, mortgaged to the D: 
fendant. Mancuood faid, in the Principal Cafe, that the taking of the Iſs 
and Profits ought to have been laid where the Land was. And ſuch was the 

Opinion of the whole Court. | | 
Cro. J. 104. 8. In Debt upon the Statute 37 H. 8. of Uſury, the (Count) was, that 


Weody's lent him 200. &c. again the Form of the Statute ; but (as to 17 did not ſay 
Caſe. pat corrupeive. After Verdict for the Plaintiff, it was objected, that he ought 
3 eld not to have Judgment for either of the Sums, it being clearly ill for the 20 
that if the good for Part, he ſhall have Judgment for that Part; for being for ſeven 
Defendant | ie it is in Nature of two ſeveral Actions. | 


red upon the Declaration, it had been good for the one, and the Plaintiff ſhould have had Jud 
for that Part. Co. J. 104. in S. C. Doug. 377, 7 1 Term Rep. 151. 2 Term Rep. 75 


Cro. J. 440. g. Information in the*Exchequer, for that the Defendant Per viam cu. 
pl. x3. Bedo rup'e Bargania received, &c. After Verdict for the Plaintiff, it was moved 
fon in Arreſt of Judgment, becauſe he did not ſet forth wwhat the Bargain wah 
Hav p. C. but generally, Per viam corruptiæ. & e. Sed non Allocatur ; for this is 11! uſual 
248.c. 82. Courſe of the Exchequer, and the Bargain is to be given in Evidence, But it vi 
f. 24. ſays, agreed, that in Pleading to avoid a Bond or Aſſurance, it ought to be particularly 
that in ſel forth, becauſe he Party is privy to his own Contract, but the Informer 
pleading am nt; and therefore it is/fufficient for him to ſhew it particularly in Evidencs 


uſurious 


ContraQ by + - i 
way of gar to an Action, you muſt ſet forth the whole Matter eſpecially, becauſe it lay within Je 


to ſit forth the corrupt Bargain generally, becauſe Matters of this Kind are ſu to be privi 
tranſacted ; and ſuch luformation may be brought by a Stranger. Ke i k 
7 | | 10. 
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10. An Information fet forth that the Defendant, by. way of a corrupt Sid. 471. pl: 
Comrad, cepit & ad Lucrum ſuum convertit 40s. for deferring the Day of 9. = SG 
Payment of 251. from the 29th of J uly to the 7 25 of May (the Day on which 8 
he took the 405.) Contra formam Statuti. After a Verdict it was moved that Anon fe-wis 
it did not appear. that the 251. was Money lent ; but it appears that th. takihg to be 8. C. 
the 40s. was after Lending, and there it no corrupt Agreement laid, either before ſays it ws 
or at the Time of Lending. But adjudged againſt the Defendant ; for though ran e 
it be not well Iaid ſo as to give Judgment againft the Defendant upon the |, Me 
Stature 12 Car. 2. c. 13. to pay treble the Money lent, yet ir is found that by ance was 
a corrupt Agreement he took to much, and therefore gave Judgment againft paſt, and the 
him at ——— Law, viz. Fine and Impriſonment. ce : 
ight give 
what he pleaſed in Recompence for it, there being no precedent Agreement to inforce him — it. 
gal nen alecatur ; for the Court ſaid they would ex pound the Statute ſtrictly; and if Liberty were al- 
lowed in this Caſe, the Brokers mignt oppreſs the People exceedingly, by detaining the Pawn, unleſs 
the Party would give them what they pleaſe to demand for the Time aſter Failure ot the Payment. 


11. It has been held, that No Indidtent will lie on the Statute of Uſury ; 11 Mod 
for the Method the Act preſcribes muſt be followed; therefore the Indictment 274 bl. 77- 
muſt be quaſhed. I 5 * 


1 


1 * . © : * 
MM * 4 4 * Fs 1 n _ 


(K) Ok the Pleadings in Caſes of Uſury, 


— I, * pleading an uſurious Contract by way of Bar to an Action, you muſt Hawk P.. 
F ſet forth the whole Matter eſpecially, becauſe it lay within your 448. f 24. 
N; own Privity ; but in an Information on the Statute for making ſuch a Contract, | 


it is ſufficient to ſet forth the corrupt Bargain generally, becauſe Matters of 
this Kind are ſuppoſed to be privily tranſucted, and ſuch Information may be 
brought by a Stranger. | 


that 2. Where the Statute is not pleaded, the Bond, though ufurious, is 9 391. 

13% hl. | a 

/ I 3. But it has been held, that Ufury cannot be pleaded to Scire Facias : 6 ws 
: un anc 

“ * Judgracnt., Others, At. 

Fer ſignees of Jones v. Gower, 
ing 


' 4 An uſurious Contract was pleaded in Bar of Debt upon a Bond, but 72 Mod. 
it was not faid that Defendant was indebted to Plaintiff at the Time of the Wo x 
bond given, or that there was an Agreement to lend Money upon the uſu- frown. 
nous Contract; and for that Jud niſ pro Quer. 

5. Likewiſe after a Verdict pro Rege on an Indictment for Uſury ; it was 2 Str. 216, 
moved in Arreſt of Judgment, that they had only laid a corrupt Agreement, Ihe King 
vithout any Loan or taking exceffive Intereſt in Putſuance of it. And Judg- Upten. 
nent way arreſted. OY | 

6, Upon Uſury pleaded to an Action againſt Defendant as Indorfer of 2 2 Str. 1243 
te for 2000. the Caſe was, that one Grace took the Note upon advanc- Maſſa -, 
ay 197]. when the Note had three Montht to run, and at the three Months Dauling. 
Ind took another Note for 260/. upon advancing 3/. for 6ther three 
Months, It was inſiſted, that this was not Ufury being a Purchaſe out and 
at of the Notes: And both Parties becoming Bankrupts, and the Com- 
muoners refufing to let theſe Notes be proved, a Petition was preferred to 
= Bord Chancellor, who directed an Iſſue upon them. And now Lee, 
uct Juſtice, held, that this was Uſury within the Meaning of the Statute 

Ver, V. E e 12 Arn, 


420 V!!! ß] 
hs 12 Ann. c. 16. which prohibits the taking more than 5/. per Cent. upon an 
Contract directly or indirectly: However he left it to the Jury upon the 
Queſtion, whether this was to be deemed a Purchaſe or a Loan; who found 
: it to be the latter, and the Defendant had a Verdict. h 
aShow.32)- 7. In Debt on Bond Defendant pleads Quod corrupte agreatum Fuit, that 
pl 339. Tntereſt ſhould be paid for it above the Rate of 61. per Cent. Plaintiff de- 
2 *” murs, and held good; for that the Plea ſhews not what Intereſt, nor that 
5 the Bond was for the very Money, but only by Intendment; (to wit) ſuper 
Agreement prædicto the Bond was given; and ſays not expreſsly Pro cadem P.. 
cunia. Judgment Pro Quer'. For that they would not eafily avoid a Bond, 
and the corrupt Apreement ought to be ſpecially and particularly ſet forth, 
and the Quantum of Intereſt, otherwiſe the Plaintiff can never tell what to 
auſwer. in v3 | 
6Vd 2c3. 8. In Error of a Judgment in the Palace-Court, wherein the Plaintif 
Nillars v. diclared that the Defendant became indebted to him by Bond in the Sum of 10), 
Cary. The Defendant, without claiming Oyer, pleaded that he was indebied truly to 
the Plaintiff in 921. 56. gd. and that by May of corrupt Agreement for the For. 
bearance of that Sum for a Tear, this Bond was given, &c. The Plaintiffre. 
plied, That the Bond was given pro vero & juſto Debito, and traverſed th 
corrupt Agreement, And upon Demurrer to this Replication, it was infiſted 
that it was ill, becauſe the Plaintiff did not ſbew how much the juſt Delt wai, 
Sed nen allocatur : for there was ſufſicient to induce the Traverſe ; and if it 
lad been alledged, you could not have traverſed the Inducement, and the De 
claration ſufficiently ſhews the Debt. | | 
Freem-264 9. In Debt upon a Bond, Defendant pleaded the Statute 12 Car, 2. of 
ph. Uſury, and ſaid, that mo agreatum fuit, that he ſhould pay more than 
Cook. 67. per Cent. The Plaintiff rephed Quod non corrupte agreatum fuit, and 
| held a good Replication; for if by Miſſale of the Writer the Money was 
made payable without any corrupt Agreement, it is not uſurtous within the 
Statute. 
Fitz. Gibb, 10. The Plaintiff. declares upon a Promiſſory Note for 3ol. dated yh 
130. pl. 2. Feb. The Defendant pleads that it was.corrupily agreed between him and 
Paynhan . the Plaintiff, that he ſbauld pay unto the Plaintiff 457. for the Loan of the 
Matthews ſaid Sum of 30l. for three Mcnths ; and then ſets out the laſt Statute againk 
Uſury, Cc. It was excepted to this Plea, that it was no! averred that the 
Note was given ſubſequent to the late Ad againſt Uſury, To which it wa 
anſwered and reſolved by the Court, that by the Date of the Note it ap 
pears to be ſo. 
Freem. 367. 11. In an Indebitatus Aſſumpſit for lol. and a Computaſſet for 351. in the 
pl 17 2: ſame Declaration. The Defendant pleads the Statute of Uſury to the Is 
ele Lee delitatus and avers that both the [ndelitatus and the Computaſſet were ſe 
dhe ſame Cauſe of Adion. It was reſolved, that the Averment was naugit; 
for the Ground of the Indebitatus is the Debt, and the Ground of tic 
Computaſſet is the Account; and ſo it cannot be averred that there is the 
ſame Cauſe of both, eſpecially as it is here, where one is for 10/. and tit 
other for 35. But Hale ſaid, he ſhould have pleaded the Statute to the yo 
Indebitatus, and then that afterwards they came to an Account for the ſamt of Fe 
Wares, Cc. Sox i 
Sid 28e pl. 12. On Demurrer in Debt it appeared that 5eol. was lent upon Aricke & fo 
21. Daude dated the 8th of March, to be paid at ſuch a Time; and in the mem Fet tl 
x. Cutter. Time 4% pay 151. half yearly from November before... For Cauſe of De a 
| murrer it was ſhewn, that it appeared by the Declaration that the Contras 
was Uſurious; but it was anſwered, that the Defendant ought to hart, 
pleaged that corrupte agreatum fuit, Oc. and ſo gave the Plaintiff an Op 
portunity to reply to it. But n reading the Articles it was, "ou 
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Money was lent, &c. which might be in November, or before; and therefore 
judgment was given for the Plaintiff. | x FR 

13- Debt was brought on a. Bill to pay 7/. the firſt of May, and on Deſaull Sir W. Jo. 
of Payment to pay 37. 4d. for every Month that it ſhall be in Artear after wie n 
May the firſt. Detendant made no Averment that the Agreement was to * 1 
pay the 37. 4d. for every Month pro Lucro Intersſe & Diem dando Solulionis, q | 
but only with a Sic the ſaid Sum exceeded $/, per Cent. whereas he ſhould. 

Lave averred that the ſame did exceed 8“. upon the 100. thoſe being the 

elfectual Words in the Statute. Judgment pro Quer“. | | 

14. In Debt on a Bond for 10c/. dated the 12th Fuly, &c. conditioned 4 Cro. Car. 
jay 544. at fix Months End. The Defendant pleaded the Statute 21 Fac, of gol. pl! x. 
Uſury, The Plaintiff replied that he lent the Defendant 5ol. on the 12th Neviſon v. 
of July, &c. for a Year, and that the Defendant was to pay for it 4/. for the Whatley. 
Forbearance of one Year, and that the Plaintiff was not to demand it till the 1 had 
End of the Year ; but that by Miftake of the Scrivener it <vas made but for Half Wen 
Tur, which he not knowing accepted it. The Defendas t rejoined that the 

Lending was only for Half a Tear, aud that he was to pay 41. for it ſor that 

Time, alſque hoc, that on the ſaid 12th of July it was agreed ihat the Loon 

ſtuuld le, or that he ſhould forbear it for a whole Year, Upon Demurrer it 

was objected that the Plea was ill, becauſe it was not pleaded, that corruple \ 
azreatum fuit, *3c. And ſo the Court, abſente Bramſton, held: And they all 

held the Allegation, againſt the Words of the Condition to be good; for it is 

only ſhewing the true Agreement; but they all held the Rejoinder ill, be- 

cauſe in the Traverſe the Defendant had made the Day, (viz. 12th Fuly) 

Parcel of the Iſſue, when he ſhould only haye traverſed the Agreement. 


4 - . 


d But no Judgment was given, becauſe the Parties agreed. 

2 15. The Defendant borrowed 200l. f the Plaintiff; and it war agreed Roll. re 

d between them that be ſhould pay the 200!, at ſuch a Day, and 20l. fur the 41. 4 
8 Intereſt for one Tear, and that certain Lands ſhould be conveyed to the Plain- pl. 8. Dodd 
ie tiff, upon Condition that if the Money was 2 ut the Day, then the Grant v Eur ton. 
\ ud be void. The Defendant pleaded the Statute of Uſury, and averred 

” that the Land was worth 121. a Year, and ſo he had double Uſe. The 

10 Plamiiff replied, that upon the borrowing the 200. it was agreed that the 

" Defendant ſhould have the Profits of the Land until Breach of the Condition, and 


traverſed that there was an Agrtement that he fbould have the Profits, and 
dſo 20l. for Intereſt. And upon a Demurrer it was objected, that the 
Replication was ill, becauſe the Land being conveyed to the Plaintiff, by 
conſequence the Profits are ſo too; and therefore he cannot aver a verbal 


Agreement againſt the Deed, that lie had not the Profits. But the Plaintiff had 


if Feb. 13 Eliz. (whereas the Parliament began 2d. Feb. 13 Eliz.) The FI. owe. 


ö 
. judgment. | 
ls 16. Tanfield, Ch. Baron ſaid, that upon an luformation betwixt Paga- 85 J. 544. 
1 MORE v. Ronix sox in B. R. where ſeveral Con adi upon Uſury being alledged, 1 * xy 
5 [ſie was joined whether it were cor: upte agreatum Modo & Forma prout, 2Burr.1o05 | 
k it was reſolved by all the Juſtices of Eugland to be an ill Iſſue; for he vught „Bur. 2133. 
* to have traverſed the Agreements, becauſe they were ſeveral. | 3 5. N 

71 

M 17. In Debt on Bond the Defendant pleaded the Sictute of Uſury made 6th Cro. F. 243. | 
Plaintiff replied, tliat it was not made for Uſury Contra formam Statuti Modo a> ways | 
liche © forma prædied. T hough both Parties agree that there is ſuch a Statute, Aron om | 
% et the Court knowing that there is not, and that therefore it cannot be 4146. 


cn formam Statuti ; the Court held that no Judgment could be given for Doug. 396, 
= the Plaintiff; and it being in the Bar of the Defendant, the Court held it 747- 
| 22 5 Dy that there ſhould be a Repleader. | , 
19, In Caſe, &c. upon a ſpecial Promiſe, the Plaintiff ſct forth that he t 
Ad of feveral Pizces of ns Money, &c. oy rs the Deſendlunt 3 > ne 
a Conſideration the Plaintiff would pay that Money, leing in Number and Yeoman v. 
al 300l. he promiſed to repay 8 of New Money, together with al. 10s. Barſtow, 

e 2 


more 


_ _---— — - a ogg AE 
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mort for the Intereſt of every 1000. for eight Monthr, &c. and then detlan 
upon an Indebitatus Aſſumpſit for 313/. ros. After Verdict it was mobel 
that the Contract was Uſurious, it being to pay 4. 107. for thi Intereſt of 
1600. for eight Months: But per tot. Cur. Judgment was given for the 
. Phintiff, It was agreed, that if it had appeared by the Plaintiff's on De. 
claration that the Contract was Uſurious, and could not be otherwiſe, ſuds. 
ment ought to be given againit him ; but that it dves not appeùr here 17 
Contract muſt eee evil be Ufurious ; and the Fury having found it Aſſumpſt, 
the Court ould not intend Uſury, but the contrary. And Podbell, J. obſerres 
that the Confideration of the Promiſe here is; vis. thit the ſaid Plaintif 
would pay to the faid Defendant the ſaid 300. ſo that here is no Loan, with. 
out which there can be no Uſury ; and they would not intend a Loan, m. 
1 lefs tlie Jury had found one. | | 
3 5alk. 397-. 1B, The Defendant, in Conſideration of 124 paid him by the Punt, 
= 1 gave Bond to pa; the Plaintiff 141. if he lived fix Months after tlie Pate of the 
Granges Bond. There was u Plea and Demurrer, and it was objected, that it appears 
Caſe. by the very Condition of this Bond, That the Contract was Uſurious, it being 
to pay 140. for 12/. in fix Months after the Date of the Bond; though thy 
might have made the Bond void, in cafe the Statute had been pleaded, yet, 
that not being done, this Objection comes too late. 


ns 
__ 


4.) Ot the Trial and Evidence in Cafes i 
Uſury. 


1. NV 13 Elis. c. 8. , 3. Tuſlices of Oyer and Terminer, of Aſfze, and 

) B Peace, in their Circuits and Seffions, and Mayors, Sheriffe and Bail 
of Cities, have Power to hear and determine all Offerites committed againſt 31 l. 
| 8. 9. | | | 
Le.148.pl. 2, It has been held that the Trial ſhould be where the Contract was, and 
ont oc not where the Bond was made. 

Smart, Cro. Eliz. 195. pl. 10. 8. C. accordingly ; for the Bond is confeſſed, and the Point is whe 
ther it be made by Uſury, which was alledged to be where the Trial was, 


Hardr. 420. 3. In an Action tam quam, &c. in the Exchequer, for taking more than 6, 
Anon. per Cent. Contra formam Statuti. After Verdict for the Plaintiff, it wa 
moved in Arreſt of Judgment, that it lies not in this Court for Uſury aun. 
mitted in London, though it would lie upon the Statute of 21 Jac'; and 

in Truth the Intereſt taken here was more than 100. per Cent: And by 
the general Concluſion of contra formam Statuti, it ſhall be intended againl 
the Form of that Statute which allows the largeſt Totereſt, and there are 
four Statutes „ Uſury, one of H. 8. which allows 100. per Cent. ano 
der of 15 Elz. which allows 8/. per Cent. a third of K. Ja. and 3 
fourth of Car. 2. which allows but 6/. per Cent. And by the Statute of 
Ja. 1. 6. 4. there ſhall be no Suit upon a Penal Statute, but as thercit 
directed, which does not extend to the Court of Exchequer, unleſs the OF 
fence is done in Middleſex. But per Hale, Ch. B. The Offence laid in the 
Information being for taking more [ntereſt than 6/. per Cent. ſhall be take 

to be grounded upon that Statute that prohibits taking more than Gl. per Cen: 

and that the Law gives the Suit in no Court in particular, and therefor 

it may well be proſecuted here; though if a particular Court had bee 


named, as in 21 Ja. it would be otherwiſe. Ihe Court took Time t 
adviſe. h 
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4. An Indictment was brought at the Seſſions before the Juſtices of the , falk. 680 
Peace at Hicks's Hall for Uſury _—_ Statuti; and Judgment was pl. 1. The 
againſt the Defendant, upon which a Writ of Error was brought in B. R. Queen 2. 
and the Judgment reverſed ; for the Juſtices of the Peace have no Juriſdiction Smith. 
in this Caſe. | IS 
; Salk. 188. The King . Bakeſtraw, And in the Caſe of the King v. Pexley, it was admitted by 
the Counſel that moved, that upon the Statute of Q. Eliz. which prohibits the taking above 100. per 
Cert. the Juſtices of Peace at Seſſions have Juriſdiction; but inſiſted that they have pot upon any of 
the later Statutes, 2 Barnard. Rep. in B. R. 143. The King v. Pexley. | 5050 


. If an Information be brought agginſt two, upon the Statute of Uſury, Lane 19. 
E one only is fe ound 8 uilty, no Judgment can be given in this Caſe. Arg. P age'sCaſe, 
to which the Court agreed. | 

6. In an Information upon the Statute of Uſury, the Defendant pleads Jenk. 285+ 
Nil Debet. The Jury find an uſurious Receipt, but do not find any Loan. * 15 . 
A new Venire Facias ſhould be awarded, and not a new M. Prius. Loy 2 


7. Uſury Hall not be intended unleſs the Fury find it expreſsly. Arg. 
| | Rridgm. 
112. Webb and Jucks v. Worfield cites 10 The. 56. 


$. With reſpe& to the Law concerning Zvidence in Caſe of Uſury, it Hawk. P. C. 
has been ruled that he who hath agreed to pay Money upon an uſurious 249. . 27. 
of Contract, ſhall not be admitted to give Evidence upon an Information againſt 


the Uſurer, unleſs he haye paid off the whole Debt, for by ſuch a Means a 
Man might avoid his own A& and Deed. | r 


9. Alſo an Information for an uſurious Contract on a Loan of Money, Hark. p. C. 


| 70 by ad by Evidence of ſuch a Contract on a Bargain concerning 249. . 28. 
ts ares , 
1. 10. In a gui tam on the Statute of Uſury, the Chief Juſtice refuſed to let 2 Str. 633. 


the __ w wn ae be a Witneſs to prove the Repayment of the Mo- * gui 
and ney, becauſe till that was proved he was no Witneſs at range pro og, 
4 e P a All. St ge pro Payne. 
Fes 11. On a Motion for Leave to plead double, the Court declared, that on 1 Str. 498. 
wn Aſumpfit the Defendant might give in Evidence an uſurious Contract, Ld. Barnard 
becauſe that makes it a void Promiſe ; but in the Caſe of a Specialty, it mutt * . 
6 be pleaded. And on the Trial the Defendant was admitted to that Evi- 
a cence upon the general Iſſue, and the Plaintiff was nonſuit. | 


7% 2K A % < On. Au. wr oo eg A ©. 1 A 3 4.44 


< V_ 00 


; - 
. o n If 4 E * * E % 
" | [4 Fi 14 =— 11 
K* : LY — * 4 # 
4 — 
. ” fy 4 4 » o —_ * 
T < 4+ 2 * 4 * * 2 2 4 4 17 * 
Wenne BN; $3; TAX; i 1 . 


* 
= ” _ 
9 * *. » % " *% 9 F 
$$ 2 - , i 


4 i 
£S> © 


” 4 
| Mme ene . 
3 . ' + 4) 4 Se SES # >» : 1 4 þ p n 
(ff ''S 1 4 e A : 
a * BY . 45 ; 15 9 x \ 51 [Bu l 
4 — d 1 
: 5 . f 1 5 * 2 J 4 1 ? 
A G E. NR. "OF Ry 1 A | W 
i * 4 L 
| * . 
N 1 
N 1 54 7 f. . n 2 : _— R * K 


4 «4 a * 
7 "x 1 N 
„ni ff 164006 
IC 13/313 414 BORN 
, * — „ : 
— * 4 

Gre. TS Wo 

D : 2 14 . 

1 
0 f 


en . . + 4 - . 
#5 : 3 4 -_- * * 
.- 


:- 4ARQions of 4 XX ; en Sona ants Aa | nue 
ware, NY AGER of La i teen of Prcerding when 
opts Action of Debt“ brought upon a Simple Contract between the 

man Caſes Parties, without Deed or Record, the Defendant + may diſcharge himſel hy 
in which © ſwearing in Court in Preſence of Compurgators, + that he oweth the Plaintif, 

Deſendant nothing in Manner and Form as he hath declared. And this waging his Lax, 

N is ſometimes called ma ling his Law. | aol, FT e 

but he may likewiſe wage bis Law in Actions of Detinue, and other Caſes, as alſo in real A&ions, u 

will appear in the Courſe of this Title. + In ſome Caſes however, the Plaintiff may wage his Las, 

© See Letter E. f According to ſome the Com purgators ſhould be eleven in Number, for which Re 
ſon every Wager of Law, is ſaid to countet-vail a Jury, as the Defendant muſt wage his Law, & dal 
cimo manu, that is, by himſelf and Eleyen more. Others hold Twelve to be neceſſary ; But according 
to ſome, leſs than eleven will ſuffice. The Defendant is ſworn abſolutely de Fidelitate, and the Cons 

© purgators de Credulitate, that is, that they believe what he ſwears to be true. 33 H. 6. f. 8. 1 h 
295. 2 Shep. Abr. 199. 2 Vent. 171. Anon. 

N B. It has been ſaid that Compurgators are not abſolutely neceſſary unleſs the Plaintiff demand 
them. 2 Keb. 360, Puckridge v. Brown ” Mas 


- 


- 


*Whena 2, For the better underſtanding of this Title, which is now in a great Mes 
OT ſure obſolete, * it will be neceſſary to conſider the following Heads, 
as vv | 8 1 
 kis bj it is a perpetual Bar to the Plaintiff's Demand, for the Law preſumeth that no Man vil 
-forſwear himſelf: But Men's Conſciences, as Lord Coke obſeryes, are grown ſo large, eſpecially u 
this Caſe which paſſes with Impunity, (fince no Indict ment for Perjury lies in Wager of Law) thati 
js now become Cuſtomary, inſtead of bringing Actions of Debt, to bring Actions upon the Ciſe ta 
the Defendant's Promife, wherein he cannot wage his Law. I Inſt. 295. 1 Vent. 296. 
Adions of Detinue like wiſe are now ſeldom; brought, Actions of Trouer and Converſion having tab 
Place in their Stcad, where the Converſion changes the Detinue to jan Action on the Caſe. 


(A) Che Beaſon for _—— TUager of Lav. 
(B) The Manner of waging La. 
(C) At what Time Law map be waged. 
(D) Jn what Caſes Law map be waged, and 
what not. | | | | 
(E) TUhat Perſons map wage their Law. 
F) Againſt whom Mager of Law lies. 
G) Jn what Taſez the Defendant is barred fro 
waging his Law, by having examined the Plan 
tif or his Attorney, 


- 


ail 


4 3 T WAGER or L AW. 185 | 8 | 425 

(4) The Beaſons for allowing the Mager of 

1. 1.5 Reaſon wherefore in an Action of Debt upon a ſimple Contract 2 lnſt. 45. 
the Defendant may wage his Law, is, for that the Defendai t my 

ſatisfy the Party in ſecret, or before Witneſſes, and all the Witneſſes mey die, 

ſo the Law doth allow him to wage his Law for his Diſcharge ; and his is 

peculiar tothe Law of England, and no Miſchief iſſueth hereupon; for the 

Plaintiff may take a Bill or Bond for his Money; or if it be a ſimple Contract, 

he may bring his Action upon his Caſe upon his Agreement or Promiie, 

which every Contract executory implieth, and then the Defendant cannot 

wage his La. d | | 

2. It had been ſaid however, that the only true Reaſon of Wager of Law is 12 Mod. 

the Inconſiderableneſs of the Ground of the Plaintiff*s Demand, and it ſutfices 679- The 

that the Nature of the Defendant's Diſcharge be of equal Validity, with the 82 2 4 

Ground of the Plaintiff's Charge; Per Hatfel, Juſt. % Be Wood. ſt þ 

an Aryu- 


ment, ſays Halſel, J. that the Matter is of no great Value that the Plaintiff did not take Care to have 


better Security for it than the ſlippery Memory of Man, and the Uncertainty of a verbal Coutract; 
ſo that ſince the Lie was ſo flight, it is no Wonder if the Law will lightly diſcharge it. 


3. Originally it was not only a Privilege of the Defendant to diſcharge 12 Mod. 
himſclf, but one which the . Plaintiff had when he had no Witneſs of his 7% _ 
Debt, to put the Defendant under a Neceſſity of giving him his Oath to 2 
diſcharge himſelf, ſo it was a Kind of Equity in Law, that the Plaintiff Wood. 
might put him to take his Oath that he owed nothing to him, or confels 
the Debt, rather thau the Plaintiff ſhould loſe his Debt, in Caſes where he 
had no Wit neſſes of it at all, or had ſome who were then dead; Per Holt, 43 
Ch. Juſt. .* | . og op” eee 

F + 1. Plaintiff 's bare Affirmance, was formerly ſufficient ta put the De- gat 683. 
fendant to wage his Law; but it is provided by Magna Charta, that No Mool. ». 
Bailiff ſhall put any Man to his Law, nor to an Oath, upon bare ſaying The Mayne 
without Witneſſes brought in.” Before this, as has been premiſed, the of Landon. 
Plaintiff, an his Declaration on bare Affirmance, might make the Defen- | 
dant ſwear there was nothing due. At this Day, if the Plaintiff produce 
Witneſſes to prove his Demand, the Court may put the Defendant to wage 
his Law 3 and in ſuch. Caſe the Defendant is not at Liberty to croſs exa- 
mine, do more than where the Plaintiff in a Prohibition produces Witneſſes 
ro prove his Suggeſtion. : X 


(B) The Manner of waging Law. 


i. THE Manner of aging of Law is thus: He that is to do it, muſt ; 
| * bring ſix 8 with him into Court, and ſtand at the End 3 2 * 
of the Bar towards the right Hand of the Chief Juſtice; and the Secon- Vent. 1 1. 
dry alles him, whether he will wage his Law? If he anſwers that he Anon. | 
will, he lays his right Hand on the Book, then the Judges admoniſh him and 2 Sal, 632. 
his Compurgators ts be adviſed, and tell them the Danger of taking a falſe n * 
Oath ; and if they ſtill perſiſt, the Secondary ſays, and he that wagerh bis 
Law repeats after him : Hear this, ye Juices That I A. B. do not owe to 
C. D. the Sum of, &c. nor any Penny thereof, in Manner and Form as the 
; Fg ſaid 


. alu C. 3 . hath declared againſt me: So help me God. "The 
tors then ſevarally make Oath that they helieve be ſwears truly. But 
the Bebi takes the Oath the Plaintiff is called by the Orier thrice. 
and if he do not appear he becomes nonſuited, and then the Deſendam 
f | oes quit without taking his Oath 3 and if he appear, and the Defendant 
+4. tyears. that he owes the Plaintiff nothing, aud. the Compurgators, do gi 
| it upon Oath that they believe he ſwears, true, t Plaintiff is barred fi 
ever; for when a Perſon has waged bis Lash, it ih as much ag if a Verdig 
bad paſſed againſt the Plaintiff : If the Plaintiff do. not appear to, hear the 
\ Defendant perfprm his Law, ſo that be. js non-ſuit 3 he La ora bu 


may bring a new. Action. ip 
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C) at what "Time Law map be waged, 


dug, 3'6.1, NAY given for waging of Law is peremptory ; fer three Jullice 
1 the De- - againſt one. 8.4; $3 LS SEW, - N Rin 4.54 | hs | * 

cannot afterwards wave it without the, Plaintiff's Conſent, and, betahe himſelf to the Country, d 
upon his ee a Deferit de Lege was entered. Bylſt. 186, Harriſon, v. James —but 


there is a Caſe where after the Roll was marked with a Defcit ds Lege, and Coft aſſeſſed, it was moved 
and prayed, Cedente Curia, that the Defendant might be demanded again, and it was granted, and then 


= 


* 


porter ſays Reaſon the Plaintiff wvas not calkd, but the Defendant waged his Law ; and 


+4 4% 
» 
- 


fendant comes Inſſunter to wage his Law, or at anpther Day in the fps Term, to which the Plaigtif 
has imparled, the Plaintiff ſhall uot be demanded, nor can he be nonſuited. lhill. cites 14 H. 4. c. 19.b. 
3 H. 6. c. 50. a, S. C. 2 Keb. 360. by the Name of Puckeridge v. Prown. 9/4 


Pr.Ley ga- 4. But in Debt, where the Defendant tendered: tg make bis Law immediate) 
ger, pl. 85. that be awed nothing, & e. becauſe the Plaintiff appeared in Court, it wa: 
94 awarded that the Defendant ſhould make his Law; and this was the Folly of 
8 the Plaintiff; for he might have imparled to the Law, and then at the Day be 
Nonſuit, pl. might have been nonſuited ; But Brooke makes a Quære, if he may be nonſuited 
10. S. C. at another Day in the ſame Term. der e e e 
ſays that if e G4; | | | | 
he had imparled to the Law, ſuch Imparlance ought to he to another Term. 


Br. Ley Ca- 5. 80 in Debt the Defendant tendered his Law, and the Plaintiff imparied 
ger, pl. 96. a Day in the ſame Ferm; there the Plaintiff ſhall not be demanded, nor be non- 
311.6 4 ſuited { for his Appearance was of Record the ſame Term, and if he refuſes 
the Law he ſhall be barred. | at HT 

# LilL Abt. 6. It is ſaid that the Defendavt capnot pray to be admitted to wage Lav 
IN Tnſtantzr, after Impatlance, but before he may, and then the Plaintift cannot 
Dee vonſuit, if the Defendant perfe his Law); but if be wage bis Law after 


. 


, Iparlanee, the Plaigtiff may he nonſuit : 
33 5 Fo In Debt, the Defendant, waged bis Law, and when he came to perform 
Eres it the Plain fuids that, be ale now. came is another of the Jane Nef, 


E. 4. c. 5. : 


WAGER of LAW, ĩ 27 
is AQtion-is againſt 7. « the Elder, and be who now appears is J. S. 
E Sb e re, for the Ayerment way pot 


or denied. . , ' whe | 
Ei be, the Defendant had Day Hives to wage his Law, and ur the 3 Bulſt. 263. 
"EDETy 


endant was fick of 4 Burning whereupon the Court was Smink v. 
4 + another Day & the Defendant to came” and wage his Law, and Baker. 


ered to make all this good by an Affidavit ; but the Court refuſed, and 
adviſed him to plead. to the Country, and ſo he did. 
9. In Debt upon Arbi.rement the Defendant imparled, and came back the ſame Br. Ley Ga- 
Term, and tendered his Law ; and fer Cur. he ſhall have bis Law ger, pL 47. 
| | cites 8 H. 6. 
| i . Cc. 10. 
10. $o in Detinue, the Defendant pleaded in Bar, and after relinguiſted it Br. Plead- 
and po his Lazy, and well; for a Man tnay nail his Plea, and ings, pl. f 19. 
plead the general Iſſue, and this ſhal} be before the Flen entered, tn 3-4 
11. In a Precipe quod reddat; the Tenant came at the Grand Cafe and Br. Ley Ga- 
ed hig Law of Non ſummons, and at the Day, c. came ta make his Law, ger, pl. 82. 
and the Demandant offered to wave the Default, and prayed that the Tenant <5 4a E. 3. 
may plead in Chief 5 Per Finch, you cannot do fo unleſs the Tenant will“? 
conſent to it; and the Tenam was thereof demanded, and evould not 
conſent, therefare he waged his Law, and the Demandant took nothing by 
his Writ; but at the fit Day when the Tenant offered bis Law, the De- 
maudant might have releaſed the Default, as jt ſeems. 


12. In a Precipe quod re4dat where Eſaign is caft for the Tengut at the br. Ley da- 
Summons returned, and by his Default Grand Cape ifued ; there he cannot ger, pl. 


| 90. 
rage his La of Non-ſummons at the Day, unleſs he ſurmiſes that the Ef- cites 36H.6. 
ſoign was not caſt by him. N c. 23. 


it Aud ſee 

| 10 H. 6. c. 9. that if he had ſo ſurmiſed he might wage his Law, Ibid. 
e. | a 
cb 
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(D) In what ' Caſes Law may be waged, and in 
phat not. 


„Wacdkk of Laws is allowable is fue Cafer. 1ſt. in Debt upon 1 pg, 
Wo nn 
Award upon a Paro Submiſſion. 3. In an wag again a Receiver The City of 
fur Receipts by his own Hands. 4th. In Detinue, though the Bailment London v. 
were by the Hands of another. 5th. In an Amerciament in a Court-Baron Wood. 
or other inferior Cqurts not of Record; and in every of theſe Inſtances, the 
Action is grounded on a feeble Foundation, and of ſmall Conſideration in 
Law, Per Hat/ell, Juſt, 
2. It is to be obſerved likewiſe, that there is a Wager of Law of Non- Note. 'Th's 
ſummons in Actions real, as where upon Summons againſt a Tenant, he Summons 
Wages his Law, ſaying, that he was not ſummoned according to the Law muſt be on 


* 
ofthe Land. Thus 1 


{ z,ainſt an Hcir, muſt be on the Lands which did deſcend ; or on default, the Tenant at the Grand 
Cape, may wage his Law of Non-ſurmons. 8 | 


3- If Summons in Precipe quod reddat be not ſerved 15 Days before the Bs. Ley Ga- 
firſt Day of the Retura of the Writ, the Tenant may wage his Law of 2 pl. 55 
wy mag for fifteen Days before the fourth Day of the Return will c. 4 « 
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428 u) WAGER or LAW. 
Br. Ley Ga- 4+ So it is ſaid in Writ of Deſceit, that if the Sheriff returus 1 bug 
ger, pl. 2. guod reddat,' that the Tenant is ſummoned by J. N. and J. C. bet he = 
. cites 50 E. 3. not ſummoned but by one of them, the Tenant may wage his Law, that he Ty 
i 2 _ Bury df ſummoned according to the Law of thr Land. Per Fulthorp. 1 
the Vouchee in Precipe quod reddat ſhall not wage bis Law, that be was ſummoned upon the Summdn ; Wa 
need not ſave his Default at the Grand Cape ad Valentiam; But if be be returned Jummoned, wher: l, 
was not ſummoned, and after Grand Cape ad Valentiam | iſſues, he ſhall have Deſceit of the Return, U. 


— 


could wave his Plea of Wager of Law, and betake himſelf to a Plea con. 
cluding to the Country? And the better Opinion there is, that he could 
not put himſelf upon his Country, and decline this Wager of Law; and 
that Caſe is plaivly out of the Statute of Magna Charta, becauſe it is not 
Debt, nor Simplex Loquela, but a Proceſs of Non-ſummons, from which 
de was to ſave himſelf. Per Holt, Ch. J. | 
Br. Ley Ga- 6, It has been faid that a Man may wage his Law of Non. ſummon: i 
ok Ps IP Re-ſummons, as well as he may in the Original; per Brian and Chocke; 
ty but fer Cateſby contra. Quere; and the Writ was returnable 15 Trin, 
and the Summoners ſummoned him about the 15th of Corpus Chriſti ; and 
therefore, per Chocke, he may wage his Law of Non-ſummons, that he 
was not ſummoned according to the Law of the Land; for the Law is 
that he h be Re-ſummoned by the Day in the Writ; but Cateſby ſaid, that 
he cannot wage his Law here by Conſcience, nor can he wage his Law in 
Re-ſummons. - 12 : 
7. Where Things are Part real and Part perſonal, the Defendant may wage 
his Law ſometimes for the whole, and ſometimes for Part only, Thus 
8. In Detinue of a Box with Charters and Muniments, if the Plaintif 
Counts not of any Charters in particular, the Defendant may wage his Lav 
of the whole, 19 H. 6. c. 9. Becauſe before the ſhewing of it, the Box and 
all in it but a Chattel. | l 
Id. Ibid. 9. If Detinue be brought for a Cheſt ſealed, with Money and Charter: 
| of TI in it, the Law lies * CA whole. 21 IT 
Id. Ibid. 10. But otherwiſe it is if he declares of certain Charters in particular, aud 
if the Writ be not that the Cheſt was ſealed. 
Id ibid. 11. In Detinue of certain Charters and Muniments contained ina Chet, 
In ſuchCaſe if Plaintiff declares of one Charter in particular, the Defendant may wag: 


the Dcfen- n: a 
dunt waged his Law of the Reſidue, 


his Law as to all but this particular Charter, and did it immediately; and the Reaſon ſeems to be, 
that when it is in a Cheſt incloſed, the Charters are of the Nature of the Cheſt which is only a Chattch 
contra of Charter ſpecial; for of this he canuot wage his Law, becauſe it concerns Franktenement. Br. Le 
Gager, pl. 61. cites 14 H. 6. c. 1. | | | 


2 Roll. Abr. 
103. 


1 Inſt. 295.2. 12. But in 2 Caſe where a Contempt. Treſ aſs, Deceit or Injury 4 ſet 

poſed in the Defendant, he ſhall wage his Law; becauſe the Law will nat 

truſt him with an Oath to diſcharge himſelf in thoſe Caſes. | 

12 Mod. 13. Likewiſe where the Matters charged are Fafs notoriouſly known, 
+671 Civit. ſuch Caſe there are no Precedents of Wagers of Law. Per Hatſell, Jul. 


London v. 

Wood. And fer Holt, C. Juſt, The Secrecy of the Contract, which raiſes the Debt, is the Reaſon of the 
Wager of Law; But if the Debt ariſe from a Contract that is votorious, there ſhall be no Wager 1 
Law. In Debt upon a Contract for a um in Groſi, Wager of Law will he; But if Debt be brov? 
for Rint due upon a Parol Leaſe it will not lie; and the Reaſon js, becauſe it is in the Realty, and * 
from” the takivg of the Profits of the Land, and Occupation of it in the Country, and ſo the Ne- 
toriety of the Thing excludes the Defendant from waging his Law. Idid. 681, 


14, Agreed: 


S 4 Ot 


=” > _ OT SV” V7. 


de brought againf{ a Bailiff or Receiver, for receiving more than his juſt Share, Page » 


| Statute of Weſt. 2. c. 11. for now this Statute. has made the Auditors Judges 


or no, viz. Whether the Clothes were for neceſſary Apparel of the Wife, 


Ry. 87. b. 88. a, which was Debt by a Labourer; it is but juſt that 


WAGER'or LAW. (p) 4⁴9 


14. Agrecable bereto it s ſaid by Holt, Ch. J. that in Account, if the 3 gan. 68. 


Receipt was by the Defendant, the Defendant may wage his Law, but not Mood ». | 
if by the Hands of a third Perſon:“ It is true, the Law is otherwiſe in The Mayor 


PDetinue on a Bailment ; for though the Bailment was by the Hands of a „ London 


third Perſon, the "Defendant may wage his Law ; but here the Bailment is . bett 
not traverſable, but the Detainer, and that is the Point of the Action, and is craverts, 
the Delivery might be privtee +. 4 —.— 
4 Roll. Abr. 109. and becauſe it appears from the Nature of the Action, that a third Perſen can reed 
the Receipt, per Holt, Ch. J. 12 Mod. 679. but in Account by the Baron of Receipt by the Defendant, 
by the Hands of the Feme of the Plaintiff, the Defendant may wage his Law; for the Baron and Feme 
are one Perſon in Law; and therefore it is an immediate Receipt of the Plaintiff himſelf. Br. Ley 
Gager, pl 4. | l | ; bez; fot 7 


16. By the 4 £7. 5 Anne 16. it is enacted, that AQtions of Account may 8 Mod.zog. 


and an Action of Account was brought upon this Statute, againſt Defendant, 
as Bailiff ad Merchandizandum, who waged his Baw; and upon Demurrer, 
it was objected that Wager of Law. would not lie againſt a Bailiff aa 
Merchandizandum ; but if Action had been brought againſt a Receiver, 
and Plaintiff did not ſhew by whoſe Hands, there Wager of Law would lie; 
and ſo it was adjudged in this Caſe for the Plajotiff. - ; | ws I 
16. There is no Act of Parliament in expreſs Words, which takes away roRep. 103 
Wager of Law in Action of Debt upon Arrearages of Account; but at the a. in a Nota 
Common Law the Defendant ſhall have his Law in Action of Debt, brought of the Re- 
upon Ajrearages of Account, whether the Account be befoie one Auditor, borter, in 
or many, as appears in 38 H. 6. f. 6. a. But the Reaſon why the Defendant . 


ſhall. not wage his Law when the Account is made before Auditors, is upon the —— 


of Record, becauſe they are impowered thereby to commit the Defendant to 
Priſon, which none can do but Judges of Record. | | 

17. Alſo when the Matter of the Charge is pregnant with Matter of Law, 12 Mod. 
there ought to be no Wager of Law, for that were to ſwear to the Law; 671. 
as in Debt againſt Huſband for Clothes taken up by the Wife, the Huſband Civit. Lon 
ſhall not wage his Law ; becauſe it is a Point of Law, whether he be liable — . 
without which he is not liable. 

18. In Debt on an Arbitrament (it is intended where the Submiſſion is by 2Salk. 683. 
Parol) the Defendant may wage his Law; becauſe, though the Arbitrators, Mood v. 
who are Strangers, are concerned, yet the Submiſſion might be ſecret ; and f 2 
that is the Foundation from whence the Debt ariſes, W 

19. In Debt for an Amerciament in a Court- Baron, the Defendant may 14, Ibid. 
wage his Law; the Reaſon is, becauſe the Matter is of ſmall Value which 
concerns the Lord only; tranſacted in Pais which might be without his 
Knowledge : But in Debt on a Judgment in a Court-Baron, the Defendant 
cannot wage his Law; for the Judgment could not be but by Confeſſion or 
Verdict, and it was in a proper Court; all which the Vefendant cannot by 
his bare Oath falſify; and the Authorities to the contrary are not Law; 
and ſo it is in Debt on a Judgment in a Court of Antient Demeſne. 1 

20. In Debt for Rent on a Leaſe-Parol, the Defendant cannot wage his Id. 684. 
Law, becauſe his Occupation is notorious, which is a better Reaſon than 
becauſe it ſavours of the Realty; and ſo it is in Account againſt a Bailiff 
for the ſame Reaſon, his Management and Tranſaction 1 

21. In Debt brought by a Gaoler againſt his Priſoner for Meat and Drink, 14. Ibid. 
the Defendant, per Holt, cannot wage his Law, not becauſe the Gaoler is 
obliged to find him Victuals; that is not true, as appears by. Plosud. 68. q 
a. but becauſe the Defendant is in Durance, and the Plaintiff cannot take 
Security from him for Repayment; for a Bond will be void, ſo that he 
muſt be content with a Promiſe: And he did not deny the Caſe of 9 


the 
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| paid for them in Hand: And therewith agreeth 10 M. 7. C. H. a, 
2 Salk. 684. , 23+ In Debt on a Bye-Law made by a Company, the Defendant in a Caſe 
Mood v. cited to be in B. R. about two Years before, waged his Law; but Ho 
Mayor of Ch. Juſt. ſaid it was, becauſe the Counſel for the Plaintiff did not challens. 
London. it; for he wondered at it then; but this is not ſo ſtrong as Debt 8 
Bye-Law by a Corporation; for this obliges all Strangers without Notice; 


Ty 


but the other only their own Members, till Notice: And the Ct. 
Joy denied the Caſe in Co. Ent. 118. and the Caſe 2 No. Abr. _ 
Pl. 9. . 1 . * 4 2 4 X 

4Rep.95.b. 24. Wager of Law lies not in Quo Minus, becauſe the King's Revens 
= "hg js remotely concerned, upon Suggeſtion, that the Plaintiff is indebted ts 
+ Mod.67;, we, King; and lefs able to pay Pim by the Defendant's Detainer of hi 
The City of Debt. Per Hatſell, Juſt. who ſaid this was given as a Reaſon, in Slad's 
el. v. Ale. | 75 | : 
Wood. 


295 . 25+ In Debt upon a Penalty given b tute, the 
enen Gee 
12Mod.671, 26, The very Cuſtom of London excludes Wager of Law in ſome Adi 
8 T. * Debt or. Dir 5 Z. * c. 6. 72 Fenegee 18. 408 9 

ager, 94. 38 E. 3. c. 5. by which no \ r 0 W uld be againſt a I. per, 

| Per Haifell, Juſt, 6 


en. E Hol, F 
1 . i on; : 


Wogd. 


| 2 Vent. 267. 28. Wager of Law was denied in Delt for, Seava ge l P FP 
| Moor, bis and that confirmed by Act of Parliament, | n * ah 
London 


Ve | . | | 
Dupeſter. 2 Ley. 106, S. C. by Name of Mayor, &c. of London v. Deputee. 


| Vent, 261. 29. In Debt for a Duty growing by a Bye-Law ; if the By 
4 29. In a D. | Bye-Law; if t Law be 
| TheMayor, autbhorixed by Letters Patent, no Wager of Law lies. * 
Kc. of Lon» 5 | 4 f 
don v. De» | ks 

puſter. 3 50 
der, 6. 30. So in Caſe for Toll granted by Letters Patent, 

cites20H.7. : | ks 

jn Action of Hebt for Toll by Preſcription, you cannot ur Law; l þ 

if they could ſhew a Precedent where 1 can Na in 7 toy 1 A 
ſcription for a Duty. 1 Mod. 137. pl. 26. Draper v. Bride well. A 133 


| 2 Mod.141. 31. Where a Perſon of Quality intending a Marriage with a Lady 

| Beaumont ſented her with a Jewel, 5 W takin "Effet, he 5 

| OTE, an Action of Detinue againſt her, and ſhe taking it to be a Gift, oſſered 

* to wage her Law; the Court was of Opinion, that the Pro was not 
changed by this Gift, being to a ſpecial Intent, and are would not 

© admit her to do it. ) VET?" tt RE 8: ba 

| £Y p | 

| 

| 

| 
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x) @hat-Perſons may wage Law, and what not. 
Ax Alien ſhall wage bis Law in that Language he can ſpeak. 1h 296% 


2. A Man outlawed, or attainted in an Attaint, or upon an Indictment 14; bid. 
of Conſpiracy, or Perjury, or otherwiſe, whereby he becomes infamous, 
ſhall not wage his Law. N | 

2. A Man under the Age of twenty-one Years, ſhall not wage his Law; 14. Mid 
ids Feme Covert, together with her Huſband, ſhall wage her Law. The Reaſon 
| fant cannot wage Law, is ſaid to be becauſe he cannot take an Oath. 118 i 


4. Whereſoever a Man is charged as Executor or Adminiſtrator, he ſhall Id. 1bid. 
not wage his Law, for no Man ſhall wage his Law of another Man's Deed. 
5. Je where two ought to have their Law, and one is under Age, both 11 H. 6. f. 
{hall be vofted; becauſe the Infant cannot, and both _ to join in Plea, 40. b. 

6. A Man who is Damb and not Deaf, may wage his Law of Non-ſum- 18 E. 3. . 
none, and make it, and ſhew his Aſſent by Signs. Adjudged. 3 | 

7. In an Account if the Defendant before Auditors pleads Payment or other 30 E 3. f. 
te: 6-3 in Satisfaction, the Plaintiſf may wage his Law of its though he 4 b. 
te Plaintiff, vu rs RE 
8. Tenant who is ſummoned by one Summoner where there ought to be tavo, Br Diſceit, 
may «age his Law of Non-ſummons, according to the Law of the Land; pl. 71. cites 
but the Vouchee ſball not wage his Law of Non;ſummans upon the Writ of E. Se. 8. 
Summons, | | | 
9. In Formedon againſt a Feme who made Default, and Grand Cape iſſued Br. Ley 
returnable 1 5, Mich, before which Day /be ioo, Baron, and at the Day ap- Oger, pl- 
peared and waged her Law of Non. ſummons; and the Feme made her Law hee bo 
alone without her Baron, and the Writ abated. | r 
* He who is attainted of any Falfity, or is perjured, ſhall not wage his Rr. Ley 

. 


— Gager, pl. 
I, cites 
33 H. ö. C. 32. per Litt. X 


11, In Account ; the Defeullant upon his Account, alledzed Tallics of Br. Ley Oa- 
the Plaintiff, by which he had received certain of the Money, and the Plaintiff ber. pl. 40. 
waged his Law, that they were not his Tallies; and it was admitted; and es 3! * 
* that the Plaintiff may wage his Law, and by it ſhall charge the De- #9: 
12. A Bailiff may not wage his Law, but a Receiver may. Cro, Eliz. 
3 | | . Shy- 
held 4, Barnfield, Per Holt, Ch. J. The Reaſon the Book gives is, becauſe it is in Realty, which 
33 much as to ſay, becauſe it is notorious to the Country; Becauſe the Country takes Notice of his 


1 _— the Manor, and have thereby an Opportunity of knowing that he received the Rents, _* - 
| 1. s 4 Z 


13. A. brought Debt upon & joint Contra?, againſl B. C. D. ond E. E. Hob. 244. 
war outlatved, B. C. and D. appedred by a joint Superſedeas. B. tendered Ellington v. 
br Low, that he with the reſt did not owe. C. aud H. plead Nil debent Bourcher. 
fer Purium. It was inſiſted that B. ſhonld not be admitted to his l aw: | 
alone, becauſe they were all charged as one Defendant, being for a Joint 
Debt, and fo * muſt all anſwer together. But this was held to be 
unreaſonable + for if ſo, then by joinipg others with me, as joint Defendants, 
| muſt be fibje& to their Plea, though they would confeſs the Action; > 
ind though Defendants may not ſever in Dilatorics, yet in Bar they may: 
fad after divers Motion and Precedetts produced, B. was received to his 
Lan, aod the Plaintiff nonſuited, == 

(F) Againſt 


— 
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F - (F) Againſt whom Cager of Law lies, 


nel abr 1. N an Adlon brought by the Prince of Wales the Defendant hall "BY | 


3 his Law. 8 W 8 

palm 14. 2. In Debt brought by Merchant-Stranger it lies no. 
Godſrey | | 
and Dixon's 

Caſe. | 


Br. Ley Ga- 3. Where ane is indebted by Specialty to a Man attainted, the King ſhall 

ger, pl. 25. have it, &c. contra if it be without Specialty; for there the Debtor may 

Lites 4) Fg. wage his Law againſt the Perſon attainted; contra againſt the King, though 
, oY HEB it was upon Contradt only; and therefore he ſhall not be in a worſe Caſe than 
8 1 he was before, and ſo the King ſhall not have the Debt; per Hamm and 

Lawagainſt Holt, Quod non Negatur. 

the King. F | | 


Br. Ley Gager, pl. 72. cites 50 E. 3. c. 1.—4 Rep. 95. b. in a Nota of the Reporter it is ſaid, that in 


every 20: Minn in the Exchequer, brought by the King's Debtor againſt one who is indebted to him 


upon ſimple Contract, the Defendant ſhall not have his Law, for the Benefit of the King, as appear: 


in 8 H. 3. Ley 66. 10 H. 7. c. 6. and yet there the King is not Party; a Fortiori where ſuch Debt 
or Duty is forfened to the King, and he is the ſole and immediate Party, —For Debt forfeited to the 
King by Common Law no Ley Gager lies. Cro. C. 187, Morgan v. Green. 


Br. Ley Ga- 4. Ina 27% Minus in Seaccario againſt him who uſurped upon the Poſeſ- 
ger, pl. 102.  fion of the King which was leaſed to the Plaintif, ſo that he could not yay 
"Pi — his Farm to the King, the Defendant may wage his Law, as appears in a 
i | ſhort Note there, where it is ſaid, that in 4 E. 4. it was adjudged, that: 
Man may wage his Law in a Py» Minus; but contra Anno 8 H. x. ii. 
Ley, pl. 66. in Fitz. which was agreed for Law. 35 H. 8. 
Noy 112. 5. In Debt 4) Afignee of Commiſſioners of Bankrupts the Defendant plead- 
Oſborne v. ed Nil Debet, and waged his Law: And the Court held that he might, 
rex though the Intepeſt and Power to ſue in his own Name be good to the 
Arz. Plaintiff by the Statute of Bankrupts. But otherwiſe if the Duty itſelf had 
been origmally due by the Statute. | | 
Aluſt. 299 a. 6. If. an Infant be dung 4 the Defendant ſhall not wage his Law. 
85.100. 7. An Action doth not lie againſt an Executor upon a Conceſſit ſolvere of 
oo vo the Teſtator upon a ſpecial Cuſtom, per Roll. Ch. Juſt, for this would be 
Jauc. to charge an Executor in an Action of Debt, where he may by the Lav 
wage his Law, and an Action of Debt lies not againſt the Executor upon a 
ſimple Contract made by the Teſtatur. Adjornatur. | | 


—_—_ 


(3) Jn what Cafes the Defendant is barred from 
waging his Law, by having examined the Plain 
tiT oz his Attorney. a | 


1. 5 L HE Defendant's Right of examining the Plaintiff, or his Attorney, 
is founded on the 5 H. 4. c. 8 by which it is provided, That 
Iſbeforethiis 2. To eſchew Miſchiefs which be as well within London as other Places, of 
Statute a that diver/* ſained Suits of Debt have been taken by the People of \ the ſaid 
ee an Account before two Auditors for a Thing which lay not in Account, and they found 
bim indebted, upon which the other brought Wiit of Debt againſt him, it was no Plea for the De- 
ſendant that the Matter lay not in Account; for it was his Folly to enter into the Account; 


at the Common Law the Delendant was without Remedy. But now by this Statute he may tea“ 


der his Law, and pray that the Party be examined, whether it lies in Account or not, and if it be 
ſound that it does not, theDefendant ſhall make his Law and go his Way; but by the Common Law, 
the Defendant ought to anſwer to the Debt, which is the End of the Account, and the Judgment 
the Auditors, and the Matter of Account, is only Conveyance, Per Frowike, Kelw. 82. b. pl. * 
It ſeems, by the Meaning of this Statute of the Examination of the Attorney of the Plaintiff in 
upon Arrcarages of Account before Auditors, the Wager of Law does not lis, but that Nibil debet f 
Patriam ſhall received in Debt upon Arrearages of Accountjbefore Auditors. E. contra, 30 L. 5 
ugainſt Gaozr, for Eſcube of ove condemned before Auditors due . Dy. 145. pl. 63. Witſe's Caſe, Pla 
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| ainft diverſe People, urmiſing that they have accounted before their 
port 77 3 their Servants, Auditors nel, + droes [+ 
Receipts, Duties and Contract, had betwixt them, and that they were found. in 
Arrearages upon the _— in diverſe great Sums, where there was never Receipt 
nor Duty betwixt ſuch Parties, to the Intent to make them againſt hom ſuch Suits 
were taken, io put them in Inqueſt, and to put them from the waging of their Law ; 
the Judges before whom ſuch Actions ſhall be ſued in Cities and Boroughs, ſhall 
lave Power to examine the Attornies, and others, and thereupon to receive the De- 
fendants to their Law, or to try the ſame by. Inqueſt after the Diſcretion of * 
udpes, 8 ; 17 
2 Debt upon Arrears of Account the Defendant tendered his Law B. Erami- 
and prayed that the Plaintiff be examined, and ſo he. mar, and ſaid upon nation, pl. 
Oath that it ir as he has counted, by which the Defendant was compelled 18. cites 19 
to anſwer without his Law: And ſo ſee that where the Defendant prays H. 6. c. 43. 
that the Plaintiff be examined or ſworn, this is peremptory to the Plaintiff 
in this Point, and ſo is the Ley Gager of the Part of the Defendant, and ſo 
i: the Oath of the Plaintiff in London by he Cuſtom, where if the Defen- 
dant prays that the Plaintiff ſhew his Declaration, and he does ſo, there 
the Defendant by this ſhall be condemned. 
z. Soin Debt upon Arrears of Account ; Defendant prayed that the Plain- Br. Exami- 
ifs Attorney be examined if the Matter lies in Account and ſo he was, nation, pl. 
notwithſtanding that no Iflue was tendered; and upon Examination of 75: cites 14 
the Attorney, it appeared that it was for Stuff bought by the Defen- 7 2 is 
dant of the Plaintiff, tor which he tendered his Law and was admitted, 


torney re · 
fuſesto be 
6. c. 24. 
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examined, the Defendant ſhall be admitted to bis Law. Br, Examination, pl. 33. cites 33 H 


4. In Debt by two Executors who counted of Arrears of Account made in Br. Exami- 
the Time of their Teftator ; the Defendant tendered his Law, that he owed nation, pl. 5. 
them nothing, and prayed that they be examined; and the Opinion of the cites 3 H. ö. 
Court was that they ſhall not be examined of another's Deed ; contra of ha . 
an Attorney ; for he may have Information of his Maſter, &c. And the . 


Cauſe of this Examination given by the Statute is, tliat if it be found upon phages Py 
Examination of the Party upon a Book that the Matt. r does not lie in Account, c. S. S. P. 
then the Law lies; and ſo this Caſe is out of the Caſe of the Statute of Ibid. pl. 7. 
Examinations, by the Opinion of the Court. cites 9 It, 


Y > \ | 6. e. 38. 
Where Executors bring Action, or where Action is brought againſt them, Examination does not lie: 
for this is to have the Ley Gager, and Executors cannot wage their Law, Br. Examination, pl 22 cites 
20 E. 4.c. 3. per Brian and Lyttleton—Debt by an Executor upon Arrears of Account before Auditors in 


the Time of the T:flator, the Defendant tendered his Law and prayed that the Plaintiff be examined, 


and the Executor tw examined, . it was of another's Deed, but not preciſely, whether he ſaw or 


heard of the Account, or was preſent at it; but whether any Matter which proves that it lay in Account, 
came to bis Hands, and of otber Points at the Diſcretion of the Juſtices, but not of the Truth of the Deed pre- 
dn and upon the Examination it as awarded, that the Defendant anſwered without his Law; quod 
Mae Br. Examination, pl. 19. cites 21 H. 6. c. $54, $5,—Bu if ſuch Adﬀtion was brought ezainfl an Exg» 
ater, the Plaintiff ball be examined. \bid. x 


Or WAR R AN T v. 


a. ca 1 A Watranty (coticerning Freeholds and Inheritances).* is a Covenant 
304-505 X real anhexed to Lands or Tenements, whereby a Man and his Hein 
alſo War- are bound to warrant the ſame, and either upon Voucher, or by | gment 
ranties of in à Writ of Vurruntia Charta, to yield other Lands and Tenements to 
Goods and the Value of thofe that ſhall be evicted by a former Title, or elle it may 
e be uſed by way of Reburter. | 
4 oh but Warranties of Lands, e only are here ſpoken . MP 5 | 
For Warranties 6f Goods and Chattels, ſee Vol. 1 P. 50. Tit. Actions on the Caſe, Letter (E). 
„1e, 2. For the better Conſideration of this Subject, “ we ſhall reduce it unde: 
| * 2 the following Heads, under which we ſhall examine 
the Learn- | : 3 
ing of Warrineles is one bf the moſt euribh aud canning Learnings of the Law, but the Subtilty out 
of this Learning is, as will be ſhewn, greatly abridged by the Statute Law. wy” 8 

/ 


55 eee ns 2 R 
3) To what Things a Warranty may be annered. 
(c) What Tozds and Clauſes in « Deed will 
make a UWlarranty. | 4 
D Ho __ Hall be deemed a good Tattanty in 
92 ber ſhall be dremed a good Wartanty in 
(F) Df the Nature of a lineal Warranty, and how 
far it Hall bind. 1 
(G) CUhat ſhall be deemed ſufficient Alſets to make 
_ a lineal Warranty a Bar. 2 | 
(H) Df the Mature of a collateral Warranty at 
Tommon Law, and how far it ſhall bar. | 
0.0 the Alterations tntroviieed by the Statute 
av. 
(hat ſhall be deemed TUarranties by Dilleiſin, 
Abatement oz Intruſton. 15 | 
(L) Df the Effeits of Marranty th Deed. 
(M) That Uſe map be made of a Marranty in Deed. 
(N) Who map take Advantage of a Warranty, 
and againlt whom. 
(O) When a Ularranty ſhall be ſaid to be defeated, 
determined, ſuſpended oy avoided. 
(P) How TUarranties (hall be expounded. 


(A) The 


nd 


=_— 
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(4) The ſeveral Kinds of | Uarranties; 


. W in their more general Diviſfions are of two 
'Kinds, | ; 1 | 
. Firſt, a Warranty in Deed, or an expreſs Warranty, which is when a x 1oft. 365. 
Fine or Feoffment in Fee, or a Leaſe for Life is made by Deed, which has Z 
1 expreſs Clauſe of Warranty contained in it, as when a Conuſor,. 
-offor or Leſſor, covenants to warrant the Land to the Conuſee, Feoffee 
jr Leſſee. i e aq 44 LN 
3. Secondly, a Warranty in Law; or an implied Worranty, which is 
hen it is not expreſſed by the Party, but ſacite made and implied by the 
Law. - | | 
4 A Warranty in Deed is either lineal or collateral. „ 
5. A lineal Warranty is a Covenant real, annexed to the Land by him 2 1oſt. 370. 
io either was Owner of or might have inherited the Land, and f 
zhom his Heir lineal or alin migſit by Poſſibility have claimed the N 
Lind as Heir from him that made the Warranty. | 
6. A collateral Warranty is made by him that had no Right, or Poſſi- 
ity of 5 to the Land, and is collateral to the Title of the Land. ; 
7. Alſo there is a Warranty which commences by Diſſeiſien or Wrong. Lit ſec.698, 
8. Warranties likewiſe may be ſaid to be either general, viz. by one and 
bs Ry to another and his Heits ; or particwar, and reſtrained to a cer- 
in Perſon. F 189 


i 


- 


1 


3) To what Things a (ctarranty may be an- 


I, Warranty may not only be annexed to Freeholds, or Iaheritances 1 Inſt. 366. 
' 3 corporeal, which paſs by Livery, as Houſes and Lands; but alſo : 
o Freeholds or Inheritances incorporeal, which lie in Grant, as Adyow- 
ſons ; and to Rents, Commons, Eſtovers, and the like, which iſſue out of 
Lands or Tenements: And it may not only be annexed to Inheritances in 
ſe, but alſo to Rents, Commons, Eſtovers, c. newly created. As a « 
Man, (fome ſay) may grant a Rent, c. out of Land for Life, in Tail, or 
in Fee with Warranty; for though there cari be no Title precedent to the 
Rent, yet there may be a Title precedent to the Land out of which it 
eth before the Grant of the Rent, which Rent. may be avoided by the 
Recorery of the Land, in which Caſe. the Grantee may help himſelf by a 
WVarrantia Charte upon the eſpecial Matter. And ſo a Warranty in Law 
may extend to a - ti De, newly created ; and therefore if a Rent newly 
mated be granted in Exchange for an Acre of Land, this Exchange is 
del, andevery Exchange implieth a Warranty in Law. And ſo à Rent 
deny created may be granted for Owelty of Partition. | | W 
2. If a Man ſeized of a Rent-ſeck, iſſuing out of the Manor of Dale, | 
- a Wife, and the Huſband releaſeth to the Tertenant, and warratiteth Id. Ibid. 
CE predifa, and dieth, and the Wife bringeth a Writ of Dower of 
Vi. the Tertenant ſhall vouch, for that albeit the Releaſe enured by 
. % Ertinguiſhment, yet the Warranty extended to it, and by the 
Wentz af the Land, all Rents, Ec. iſſuing out of the Land, that are 
ot. V. 85 Ff NC ſuſpended 


0 > 


ſuſpended or diſcharged at the Time of the Warranty created, ws 
rauted alſo. _ VVV 
loſt.389.2: 3. But a Warranty doth not extend to any Leaſe, though it be for u 
| | thouſand Years, or to Eſtates of 'Tenant by Statute Staple, or Merc 
or £legit, or any other Chattle, but only to Freeholds or Inber 
And this is the Reaſon, that in Actions which Leſſee for Years may h 
a. Warranty cannot be pleaded in Bar as in an Action of Treſpaſs, or 
2 the Statute of 5 R. 2. and the like. But in ſuch Actions which Fs 
2 Tenant of the Freehold can have, as upon the Statute 8 H. 6, Aﬀite, 
the like, there a Warranty may be pleaded in Bar. 33 
1Inſt. 385. a. 4. A Warranty may be made upon any Kind of Conveyance, à un 
Fines, Feoffnents, Gifts, &c. Alſo a Warranty may be made by and wh 
Releaſes and Confirmations made to the Tenant of the Land, although jy 
who makes the Releaſe or Confirmation has no Right to the Land, t 
And yet ſome have holden, that no Warranty can be raiſed upon a h 
Releaſe or Confirmation, without paſſing ſome Eftate, or Tranſmutay 
of the Poſſeſſion. But the Law is otherwiſe; for if A. be ſeized of 
iin Fee, and B. releaſeth to him, or confirms his Eſtate in Fee with Wy 
* ranty to him, his Heirs and Aſſigns, this Warranty is good, and bob 
BA * Party and his Aſſignee ſhall vouch. 
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SS 52 6k CON Chat Cords and Clauſes in a Deed vi 
ED mate a TCarranty. 


1 Inſt. 384. 1. 1 Word Warrantizo, or Warrant, is the only apt and efefiu 
Word to make an expreſs Warranty, or a Warranty in Deed, a 


Id. wid. therefore this Word is uſed in Fines. P 
| Lit. f.933. 2. And the Words Defendo or Acquitto, although they are comma 
5 Rep. 17, uſed in Deeds, yet of themſelves without the other will not make a Wa 1 
18. ranty. : 5 
Spencer's | | | ( 
Cafe. « | | „ 0 
1 Inſt 384 3. The Words Dedi & Conceſſi, or Dedi only in a Feoffment make WM ®" 
Warranty, when an Eſtate in Fee or Inheritance paſſes by the Deed. * 
$5 Rep. 18. 4. But the Word Conceff, only, or Demiſi & Conceſſi, do not rake in F 
Spencer's | a Warranty, in the Caſe of a Freehold or Inheritance. A 
1 Inſt. 384,  5- And by Force of the Statutes of Bigamis, Chap. 6. Dedi is made 
4 Rep. 81. expreſs Warranty during the Life of the Feoffor, | wh 
oke's 1 7 

Caſe. e er : | nut 
Dyer 42. 6. If a Man by Deed warrants Land to J. S. and his Heirs, and the Vs the 
1 Inſt. 383. rantor does not bind his Heirs to the Warrantee ; or does not warst nue 
FJ. S. and his Heirs, but to J. S. and his Aſſigns, theſe are good Warrant * 

Dy. 44. 7. But if a Man makes a Feoffment in Fee, and Warranty to the Teo 

only, without naming his Heirs, there the Warranty ſhall endure only | 

Life, becauſe it is taken ſtrictly. And yet if the Feoſſee recovers in Val 
be ſnall recover Fee Simple, becauſe he loſes Fee Simple. 4 
Id. bid. 8. If a Man makes a Feoffment to one and his Heirs, and binds b 
| and his Heirs to warranty againſt ail People, and does not ſay wit in 
tainty to whom, nor for how long he will warrant, yet the Feoſſce br 


on A Yong in the Warranty, as he had in the * * 
Intent of the Warranty appears plainly by expreſs Worgs, 
ſhall extend no farther. F » g ' 50 
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o) Chat ſhall be dernen a good TUarranty. in 
eed. 7 


. 4 Warranty in Deed, or an expreſs Warranty, as has been ſaid, is 
created only by the Word Warrant. And 3 

2. It is to be premiſed that to every good Warranty in Deed, in Ordet 

that it may bar and bind, theſe following Circumſtances are requiſite. 

3. Fit, That the Perſon that warrants, be a Perſon able; for if an In- x Inſt. 364, 
fant makes a Feoffment-in. Fee of Land, and thereby binds him and his b. . 
Heirs to warrant the Land, in this Caſe although the Feoffment be only \ 
yoidablez yet the Warranty is void: | | ; 5 

4 But if a Man of full Age and an Infant make a Feoffment in Fee Id. Ibid, 
wth Warranty, this Warranty is not void in Part, and good in Part; but it 
h good for the whole againſt the Man of full Age, and void as to the # 
Infant 


5. Secondly, That the Warrahty be made by Deed in Writing; for if a . 
Man makes a Feoffment by Word and by Word, binds. him and his Heirs oF 
to warrant the Land; this is not a good Warranty. .. ER B 

6. So if a Man gives Lauds to another by his laſt Will, and thereby binds x Inſt. 386. 
him and his Heirs to warrant it; this Warranty, although the Will be in a 
Wnting, is void, becauſe a Will in Writing is no Dee d' | 

7. Thirdly, That there be ſome Eſtate to which the Warranty is annexed x0 Rep. 96. 
that may ſupport it; for if one covenant to warranty Land to another, and 
makes him no Eſtate, or makes him an Eſtate that is not good, and cove- 
rants to warrant the Thing granted; in theſe Caſes the Warranty is void. 14. ibid. 

8. Likewiſe if the Eftate to which the Warranty is annexed is determined 
the Warranty dependant on it is determined likewiſe. Thus if a Man Y 
maketh a Gift in Tail, and warranteth the Land to him and his Heirs, 
and afterwards 'Fenant in Tail maketh a Feoffment and dieth without Iſſue, 
ke ſhall not rebut the Donor in a Formedon in Reverter, becauſe that the 
Litate to which the Warradty is annexed is determined. 5 a 

9. Fourthly, That the Eſtate to which the Warranty is annexed be ſuch! * 378. 
an Eſtate as is able to ſupport it, and therefore that it be a Leaſe for Life KP." 7. 
a the leaſt; for if one makes a Leaſe for Years of Land, and binds him- Caſe. 
{if and his Heirs to warrant the Land; this is no good Warranty, neither 
vil it have the Effect of a Warranty; but this may amount to a Covenant, 
on which an Action of Covenant may be brought. ' 

10. Fifthly, That the Warranty deſcends upon him, that is Heir of the 1 Inſt. 12; 
vole Blood by the Common Law to him that made the Warranty, and Lit ſec!735. 
not upon another; for if Tenant in Tail in Borough Engliſh diſcontinues . i 
the Tail, and has Iſſue two Sons, and the Uncle releaſes to the Diſconti- es 2 
bee with Warranty, and dies; this is no good Warranty to bind the — * - 
younger Son. Pls ; the Nature 

— , of Tene- 
ments by the Cuſtom, &c. but ofily according to the Form of the Common Law. Lit. Ibid, 


% 


Al 80 if in this Caſe Tenant in Tail diſcontinues the Tall with Warranty, 
Le having two Sons, and dies ſeized of other Lands in the ſame Borough Fav om 
a Fec-Simple, to the Value of the Land in Tail; the younger Son is not 8 
birred by this Warranty, ; added, that 
i the younger 
5 3 1 Jon ſhallnot 
be barred though Aſſets in Fee Simple deſcend to him from his Father. 


F f 2 ; 12. 80 7 5 


/ 


LN He. 18. 12. So if one gives his Land to the eldeſt Son and the Heirs Male of ny 
Tue Reaſon Body, the Remainder to the ſecond Son, Qc. and the eldeſt aliens with 
ib becauſe Warranty, having Iſſue a Daughter and dies; this is not a good Warranty 
u Gelen. to bar the ſeeond Son. ED 


ed to the Daughter of the elder Son, and not to the ſecond Son. Lit. Ibid. 


Lit. 5379. 13. So if Tenant in Tail has Iſſue two Daughters by divers Venters, aud 
dies, and they enter, and a Stranger diſſeizes them, and one of them re. 
leaſes all her Right, and binds her and her Heirs to warrant it; in this 
Caſe the Warranty is not good to bar the Siſter, becauſe they are of Half 
Blood only, and the one cannot be Heir to the other according to the 

. Courſe of the Common Lac. Rants | 
3 loft. 387. 14. So if two. Brothers be by Demi-Venters, and the eldeſt releaſes with 
Warranty to the Diſſeizor of the Uncle, and dies without Iſſue; this is 
no good Warranty to bar the younger Brother; for a Warranty, as ha 
been ſaid, muſt deſcend upon him that is Heir at the Common Law t0 
him that made it. | HSE 


. ax Sixthly, It is neceſſary that he that is Heir do continue to be. ſo, and 
Tt 


that neither the Deſcent of the Title nor the Warranty be- interrupted, for 
if one binds him and his Heirs to Warranty, and after is attainted of Tra 
ſon or Felony, and dies; this Warranty, does not bind his Heir. - 

14. 746. 16. So if Tenant in Tail be diſſeized, and after releaſes to the Difſeizor 
The Reaſon with Warranty, and after the Tenant in Tail is attainted of Felony, and ha 
£ 45 Iſſue and dies; this Warranty will not bind the Iſſu. 
| this Caſe maketh aContinuance but the Warranty, which cannot deſcend to the Iſſue in Tail, becanſe 

the Blood between the Iſſue and him that made the Warranty is corrupt Id. Ibid. 


10 Rep. 96. 17. Seventhly, That the Eſtate of Freehold that is to be barred be 
| Seymor's put to a Right before or at the Time of the Warranty made, and that be 
Caſe. to whom the Warranty does deſcend have then but a Right of the Land; 
for a Warranty will not bar an Eſtate of Frechold or Inheritance in Eſc, in 
Poſſeſſion, in Reverſion or Remainder, that is not diſplaced and put to a 
Right before or at the Time of the Warranty made, though after at the 
Time of the Deſcent of the Warranty, the Eftate of Freehold or luer 

85 tance be diſplaced and deveſted. | | | 
Id, Ibid. 18. And therefore if there be a Father and Son, and the Son has a Rent- 
Tue Realon Service, Suit to a Mill, Rent-Charge, Rent-Seck, Common of Palre 
a e or other Profit Apprender out of Land of the Father, and the Father 
actually makes a Feoffment in Fee with Warranty, and dies; this ſhall not bar the 

* Son of the Rent, Common, Oc. 
ent or . 


Common at the Time of the Warranty, and he who is in Poſſeſſion needeth not put in his Chin 
either to avoid the Fine or collateral Warranty, | 


14:1bid. 19. And although the Son after the Feoffment with Warranty, and 
Becauſe the before the Death of the Father had been diſſeized, and ſo being out of 
Warranty Poſſeſſion, the Warranty had deſcended upon him, yet this Warranty ſhal 
te not bind him. - | 

ation of it did not extend to any Eſtate of Frechold or Inheritance in E/e. 


Id. Ibid. 20. So if my collateral Anceſtor releaſes to my Tenant for Life wi 

| Warranty, and dies, and this Warranty deſcends upon me; this ſhall no! 
bind my Reverſien or Remainder, | 

Id, Thid- 21. But if in the Caſe before the Son be diſſeized of the Rent, Ee. ud 


afficms himſelf to be difſeized by the bringing of an Aſfize, (for othervii 
8 he ſhall not be ſaid to be out of Poſſeſſion of a Rent, or the bike) 45 


* 


, F _ 1 = a . * . 1 


' 
aſter the Father releaſes with Warranty, and dies; in this Caſe the colla- 
teral Warranty ſhall bar and bind the Son of his Rent, &c, iy 

22. And 10 in the laſt Caſe my Tenant for Life be diſſeized, and my An- Id. Ibid. 
-eſtor releaſed to the Diſſeizor with Warranty, and dies; this is a good — my 
Warranty to bind and bar me. 8 | | everſion. 


as Well as 


the Eſtate 


23. Eighthly, That the Warranty does take Effect in the Lite- time of che Lit. 73 
Anceſtor, and that he is bound by it; for the Heir ſhall never be bound 

by an expreſs Warranty, but where the Anceſtor was bound by the ſame 

Warranty, and therefore a Warranty made by Will is void. / 


does; for if one be a Succeſſor only in Caſe of Corporation, he ſhall not 
de baund by the Warranty of a natural Anceſtor. | 

25. Tenthly, That the Heir that is to be barred by the Warranty be of 1 Rep. 140. 
full Age at the Time of the Fall of the Warranty; for if the Anceſtor makes b. 


within Age, and after he dies, and the Warranty deſcends upon him Caſe. 
after the Warranty of the Anceſtor, and before his Death; in this Caſe 


the Warranty may bar him; therefore he mult take Care not to ſuffer a 
Deſcent after his full Age, before his Entry, 


„ TT OY RI Ore MI * 


=) What Hall be deemed. a good Marranty 
mn Law, 


l. ARRANTIES in Law are fo called, becauſe in Judgment of 1 laſt, 384, 
Law they amount ta a Warranty without the Uſe of the Lord 
Warrant. Thus, | t 
2. The Words Dedi & Concefſ, or Delli only in a Feoffment, make a But not a- 
good Warranty in Law, to the Feoffee and his Heirs during the Life of the gainſt the 
Feoffor. | : Re” | Heir of the 
Feoffor, for 


the Heir ſhall not be bonnden unto a Warranty made by his Pather, unleſs he bind him and his Heirs 
to Warranty by expreſs Words in the Deed. F. N. B. 134. ka 


8 
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3. But the Word Concęſſi only in Fine or Feoffment, does not make a 
Warranty in Law. | : 5 

4 A Warranty in Law may be good in its Creation, although it be with- 1 laſt, 386. 
out Deed; for if a Man by his laſt Will and Teſtament devifes Lands to 5 
mother Man for Life, or in Tail rendering Rent; to this Eſtate there 
v2 Warranty in Law annexed. / 1 

5. And although there be an expreſs Warranty in the Deed, yet this does fl. 384, 
dot take away implied Warranty of the Law. + TE” 

6, Every Partition and age implies in it, and has annexed to it, a ,g, Os 
ſpecial Warranty in Law. | 

7. If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or 1 1ag. 3 
without Deed, reſerving. a Rent, or of a Rent-Service b Deed; in theſe The A 
Cafes there is annexed an implied Warrantya giia k the Donor or Leſſor, nee 


i 


Ea. B. 


„ ene Afigns, een 
and i | ke the Benefit of this Warranty in Law, 
ae 
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of the Tenant ſor Life, was deveſted at the Time of the Warranty made. 


24 Ninthly, That the Heir claim in the ſame Right that the Anceſtor 2 laſt. 370. 


within 0 this Warranty ſhall not bind him: But if he become of Age * 


” =. 


; Feoftment, or a Releaſe with Warranty, and the Heir at this Time be Chudleigh's . 
„ 


* 


PE , 
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2 Inſt, 384. 8. So when Dower is aſſigned to a Woman, there is a Warranty in Lay 
. included, which is that the Tenant in Dower being impleaded, fal vouch 
Aud recover in Value a third Part of the two Parts whereof ſhe is dowable, 
Ad- wid. 9. And this Warranty in Law is of the Nature af a lineal Warranty, ad 
e al bind as a lineal Warranty only, for it never bars any collateral Tile, 
d. Ibid 0 1e. And hence it 18, that this Warranty and Aﬀets in ſome Caſes 82 
ee good Bar; as if a Tenant in Tail exchanges tor other Lands which are 6. 
* *_Tſeended to the Iſſue, and he has accepted of them, or if not, that other 
| Lands are deſcended to him. | | „„ 
Id. Ibid. - 68 11. But if Tenant in Hail cf Lands makes a Gift in Tail, or Leaſe for 
Life, rendering Rent, and dies; this is no Bar. ; EO 
12. And yet if other Aﬀets in Fee- Simple deſcend, this Warrantyh 
Law apd Aﬀets 4 good Be. 


2 *,% * 
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yu os the | Mature of lineel Cuarranty, and 
bop far it ſhall bind. I 


It ſec. 703. 1. A Warranty is called Lineal, when if no Deed with Warranty hat 
| I been made by the Father, then the Right of the Tenemecuts (bod 
Fab | deſcend to the Heir, and the Heir ſhould convey the Deſcent from hi 

8 Father, Q. e 1 I . TH 
I Inſt. 370, 2. And it is added by Lord Cole, that it is called a lineal Warranty, nd 
beecauſe it muſt deſcend upon the lineal Heir; for be the Heir Lineal « 
Collateral, if by Poſlibility he might claim the Land from him that made 
the Warranty, it is Lineal, having Regard ta the Warranty and Title d 

J „%%% eo nd erat Re, | ; 
Lit.ſec,903 3. As where a Man ſeized of Lands in Fee, maketh a Feoffment by hy 
| Deed to another, and binds himſelf and his Heirs to Warranty, and hath 
Iſſue and dies, and the Warranty defcends ta his Iſſue, this is a lindl 
Warranty. | EOS revamp FS en, N MO 

Lit ſec. 206 + So if there be a Grandfather, Father and Son, and the. Grandfather be 
1 laft. 371. diſſeized, and the Eather releaſes to the Diſſeizor being in Poſſeſſion vith 

Warranty, Cc. and dies, and after the Grandfather dies; this is a lineal 
Warranty to-the Son ; and although in this Caſe the Warranty deſcend 
before the Right, yet it 18:2. good Bay, 407 bs he hs, 

5. Likewiſe if there be two Brothers, and the Father is diſſeized, and the 
eldeſt Brother releaſes with Warranty, and dies without Iſſue, and afer 
the Father dies, and the Warranty deſcends to the younger Son; this is 
a lineal Warranty to him, for though the eldeſt Son died in the Life-tine 
of the Father, yet he might poſſibly have conveyed the Title to his you 
ger Brother, if no fuch' Warranty had been. 


6, And in every Caſe where one demands an Eſtate-Tail, if any Ancelr 
of the Iſſue in Tail, whether he. had, Poſſeſſion of the Land or not, ba 
made a Warranty, and if the Iſſue, that was to bring a Writ in Fornedn, 
may or might by Poſſibility, have conveyed to himſelf a Title by Fort 
of the Gift by him that made the Warranty; this is a lineal Warrant) 
hereby the Iſfue in Tail ſhall not be barred, except he have Aſſcts to 
him deſcended in Fee-Simple. „ 


N RY „ 


1 


Lit. ſec. 707 


. As if a Man · bę ſeized of Land of an Eſtate-Tail to him and bis Hen 
of his Body begotten, and makes a Feoffment of it, and binds him and 
his Heirs to warrant it, and has Iſſue, and dies; this Warranty deſcending 

2 upon the Iſſue is a lingal Warranty. | 
Litſec,qxg, 8. And if Lands be given to one and the Heirs Male of his Body, and 
HEE want of ſuch Iſſue to the Heirs Female of his Body, and the 27 


n! 
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@ Feoffment with Warranty and has Iſſue a Son and a Daughter, 
—_— ; this Warranty is lineal to the Son, and if the Son dies withoot 
Ile Male, it is a lineal Warranty from the Father to the Daughter 
But if the Brother in his Life-time releaſes to the Diſcontinue, Ic. Id. Ibid, 
ch Warranty, &c. and after dies without ifſue ; this is a collateral Warran- The Reaſon 


is decanſe 
ty to the Daughter. | ſhe cannot 
ce ES Rp convey to 
her the Right which ſhe hath by Force of the Remainder by any Means of Deſcent by her Brother, for 
that the Brother is collateral to the Tile of hig Siſter, and therefore his Warranty is collateral. Id. Ibid. 


10. If Lands be given to the Huſhand and Wife and the Heirs of their Lit-714. 


two Bodies engendered, and they have Iſſue a Son, and the Huſband dif- 'The Son 


continues, and dies, and after the Wife releaſes with Warranty, and dies; —— + ing 


thisis a lineal Warranty to the Jon, | this Cafe - 
unleſs he 
hath Aﬀets by Deſcent in Fee-Simple by the Mother, becanſe their Iſſue ought to convey their Right 
as Heirs to Father and Mother of their two Bodies begatten, per For mam Doni, and therefore the War- 
nuty of the Father and the Warranty of the Mother are but lineal Warranties to the Heirs. Id. Ibid, © - 


11. And if Lands be given to a Man and Woman unmarried, and the 1 loft. 375. 
Heirs of their two Bodies, and they intermarry, and are diſſetzed, and the Becauſe ths 
Huſband releaſes with Warranty, and dies, and after the Wife dies ; this liſue muſt 


is a lineal Warranty to the Iſſue for the Whole. : 8 | 
: | 85505 Heir to his 
Father and Mother of their two Bodies engendered, and therefore it is collateral for no Patt. 1d. Ibid. 


, hot 
4 12. And if a Father gives Land to his eldeſt Son and tlie Heirs Male of Lit 718. 
e d his Body, Sc. the Remainder to the ſecond Son, c. if the eldeſt Son 
aliens in Fee with Warranty, Sc. and has Iſſue Female, and dies. without 
v Iſue Male; this is a lineal Warranty to the ſecond. © 
hath 13. It is a Rule as to the lineal Warranties, that they bar the Right to a Lit. c. 311. 


Fee-Simple withoyt Aſſets, for he that demandeth Fee Simple by any of 
ks Anceſtors, ſhall be barred by Wananty lineal which deſcendeth upon 
lim, unleſs he be reſtrained by ſome Statute. \ 


with 14. But it doth not bar the Right of an Eſtate Tail, unleſs. the Heir Lit. e. 71a. 
lined 15 Aﬀets by Deſcent in Fee - Simple, by the ſame Anceſtor that made the 
dend arranty, | | 

I5. Yet if the Iſſne in Tail aliens the Aſſets deſcended, and dies, the x Inſt. 393. 
d the Ine of that Iſſue is not barred by this Warranty and Aſſets: But if the 
after [fue do whom the Warranty and Aſſets deſcended had brought a Forme- 


don, and by Judgment had been barred by Reaſon of the Warranty and 
Alety; In that Caſe, though he aliens the Aſſets, yet the Eſtate-Tail is, 


d for ever, 


16, But for the more clear Underſtanding what Aſſets are requiſite to bar | 
the Right of an Entail, it will be proper to conſider, 


— — 


(G) hat ſhall be deemed ſufficient Allets to make 5 
a lineal TUarranty a Bar. | e ol 


cs {0 

Hen WR PHE Aﬀets requiſſte to make a, lineal Warranty a Bar, muſt have SO 

n 1 T ſix Qualities. Firſt, they mult de Aſſets (that is) of equal Value, * — f 

* igae | 3 in Frankal- 
Voigne u no Aﬀet s, becauſe it is not luable, and therefore not to be extended and fo | 

dr of « Seignory' of Homage and Fealty. "But an Advowſon is Aſſets, Id. Ibid. L it ſeemeth. 

Donee 


or 
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or more, at the Time of the Deſcent. Secondly, they muſt be of 
if not by Purchaſe or Gift. Thirdly, they muſt be Aſſets in Fee-Simple, 
and not in Tail, on for another Man's Life. Fourthly, they muſt deſeens 
to him as Heir to the ſame. Anceſtor that made the Warranty. Fiſthly 
they muſt be of Lands or Tenements, ar Rents” or Services valuable, c 
bother Profits iſſuing out of Lands or Tenements, and not perſonal Ther, 
tances, or Annuities, and the like. Sixthly, It muſt be in State or In. 
_ tereſt, and not in Uſe or Right of Actions, or Right of Entry; for they 
are no Aſſets until they be brought into Poſſeſſion, But if a Rent in Fe. 
Simple iſſuing out of Land of the Heir deſcend unto him, whereby it i 
- gxtin&, yet this is Aﬀets ; and to this Purpoſe, hath in Judgment of Lay 
© » a Continuance. | Fab mY rao} 


* 4 


4 . Ss 
— = * 


* — 


* 8 9 — 


(A) Df the Nature of a collateral Tlarranty at 
_. Common Law, and how far it barred, 


Terms l 1+ AJ HEREVER the Heir cannot by any Poſſibility convey to hin- 

Ley” Tit, ſelf a Title by Force af his Gift that made the Warranty, the 

Garranty. that is a collateral Warranty, and thereby the Right of the Heir ſhall be 
barred without any Aſſets. | 


Lit ſee 709. 2. As if Tenant in Tail diſcontinue the Tail, and hath Iſſue and dieth, and 
"The AI the Uncle of the Iſſue releaſe ta the Diſcontinuee with Warranty, Cc. ad 
eee dieth without Iſſue, this is a collateral Warranty to the Iſſue in Tail, be. 
of the Uncle Cauſe the Warranty deſcendeth upon the Llue who cannot convey himſelf 
having no to the Entail by Means of his Uncle. STIs 

Rightto the | Sa OT LW hg 


Land entailed, ſhall bar the Iſſue in Tail is, for that the Law preſumeth that the Unele would not ur 


naturally diſinherit his lawful Heir, heing of his own Blood, of that Right which the Uncle never bad 
but came tothe Heir by another Mean, unleſs he left him greater Advancement, I Inſt. 373. a. 


Lit ſec. 707. 3. If there be Father and two Sons, and the Father is diſſeiſed, and the 
younger Son releaſes with Warranty to the Diſſeiſor, and dies without 

Iſſue, this is a collateral Warranty to the eldeſt Son, becauſe that of ſuch 

Land as was the Father's, the Elder can by no Poſſibility convey to hin 

the Title by Means of the younger Son. 2 5 

Lit. ſer. 70. 4. Likewiſe if there be Father and Son, and the Son purchaſe Lands n 
The Reaſon Fee, and the Father of this diſſeiſeth the Son, and alienech to another u 
-— ww _ Fee by Deed, and by the fame Deed bind him and his Heirs to War- 
iy wich ranty, Cc. and the Father dieth, the Son is barred by this Warranty which 
Warranty is a collateral Warranty, though it deſcendeth lineally from the Father to 


had been the Son, 


made, the ; 


Son could in no Manner convey his Title from his Father to him, inaſmuch as the Father had no E. 
tate in Right to the Land, but was collateral to the Title of the Land. Lit. ſeg. 705. + 


Lit.ſec.904- | 5. Alfo if Thins tis Tail hath Tae three Sans and diſcontinue the Tal 


But if the 


del ive in Fee, and the middle Sen releaſe by his Deed to the Diſcontinuee, ut 


( i 4 Ito without bind him and his Heirs to Warranty, and after the Tenant in Tail dieth, 


Iſſue, the and the middle Bon dieth without Iſſue, this is a collateral Warranty to 
youngeſt the eldeſt Sen, inaſmuch as he can by no Means convey to him by Force 
Brother of the Tail, any Deſcent by the middle Brother. 
eee , e ; ; 1 : * 155 5 G | 


cauſe the Warranty of the middle One is lineal to the Youngeſt, Id. Ibid, 


: 


or WARRANT V. 
6. Many other Examples might be produced where theſe collateral War- 
ranties at Common Law did bind the Right of Eſtates in Fee-Simple, and 
Alo of Eſtates in Fee-Tail. But the Law in this Reſpect has been greatly 
iltertd by the following Statutes: And firſt, by the Statute of Gloucefter. 


1 8 4 * 3 PRO 


CEC 1 n 


* * nn . * 


8 = 
} „ +4 4. 1 5 
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(1) Of the Alterations 258 by the Statute | 


. Ero RE the Statute of Glouc all Warranties which deſcended to x; : 
B them which were Heirs to thoſe who made the F 
Bars to the ſame Heirs to demand any Lands or 'Tenements againſt the 
Warranties, except the Warranties which commenced by Diſſcizin. For 
ſuch Warranty was no Bar to the Heir, for that the Warranty commenced 
by Wrong, viz. by Diſſeizin. 3 e 
2. By this Statute of Gloucgſer four Things are epacted. x Inſt. 365. 
3. 1ſt, That if a Tenant by the Curteſy alien with Warranty and dieth, . 
that this ſhall be no Bar to the Heir in a Writ of Mortdanceftor without 
Aſſets in Fee-Simple. And if Lands or Tenements deſcend to the Heir 
from the Father, he ſhall be barred, having regard to the Value thereof. 
2dly. That if the Heir, for want of Aﬀets at that Time deſcended, Id. Ibid. 
wk recover the Lands of his Mother by Force of this AR, and after- 
wards Aﬀets deſcend to the Heir from the Father, then the Tenant ſhall 
recoyer againſt the Heir the Inheritance of the Mother by a Writ of falſe 
Judgment, which ſhall iſſue out of the Record, to reſummon him that, 
ought to warrant, as hath been done in other Caſes, where the Heir being 
wuched cometh into the gr and pleadeth that he hath notbing by 
Deſcent. | 
5. 3dly. That the Iſſue of the Son ſhall recover by a Writ of Cofinage, 14, Ibid. 
Aiel, and Beſaiel. a 
6. And laftly, That the Heir of the Wife after the Death of the Father 
and Mother, ſhall be barred of his Action to demand the Heritage of the 
Mother by Writ of Entry, which his Father aliened in the Time of his 
Mother, whereof no Fine was levied in the King's Court. 3 
7. Likewiſe by the 11th Hen. 7. c. 20. Where a Wife after her Huſ- 
band's Death ſhall' alone, or with her ſucceeding Huſband, alien, releaſe; 
confirm or diſcontinue with Warranty, the Land ſhe holdeth in Dower, or 
in Tail, of the Gift of her former Huſband, or any of, his Anceſtors, ſuch 
Warranty, E'. is made voc. 2 | , 
8. And, laſtly, By the 4& 5 Ann. c. 16. All Warranties which ſhall 
be made after the firſt Day of Trinity Term 1705, by any Tenant for Life, 
of any Lands, Tenements or Hereditaments, the ſame deſcending or coming 
to any Perſon in Reverſion or Remainder, ſhall be void and of no Effect; 
and likewiſe all collateral Warranties which ſhall be made after the ſaid 
war, bps of any Lands, Tenements or Hereditaments, by any Anceſ- 
tor w 4 Eſtate of Inheritance in Poſſeſſion in the ſame, ſhall be void 
is Heir, 3 i} 5 . 175 ö ; I" G1 8 42 hs 
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am” , * * 


(K) What chall be deemed Warranties by Dilleity, 
Abatement oz. Jntruſton, -» 


, LN A BRANT LES are ſaid tocommence by Diſſeiſin in the folloy. 
| ing Caſes, 26— - | ; 
Lit. ſec. 698. 2. Where there is Father Gon, and thè Son purchaſeth Land, c. and © 
letteth it to the Father, or any other Anceſtor for "Term of Years, or x 
Will, and the Father, c. thereof by Deed enfeoffeth another in Fee, ul 
binds him and his Heirs to Warranty, and the Father dieth, whereby the 
| Warranty deſcendeth upon the Son, this Warranty commences by Diffeigy, 
Lit.ſec. 698, ' 3. In the ſame Manner, if Tenant by Zlzgit, Tenant by Statute Merchant, 
699. Statute Staple, Guardian in Chivalry, or Socage, or becauſe of Natur, 
1 inſt. 367. make a Feoffment in Fee with W arranty ; this ſhall not bind the Heir, be- 
cauſe ſuch Warranties commence by Diſſeiſin. 1 
Lit. ſec. 00. 4. Alſo if Father and Son purchaſe. Lands to have and to hold to then 
| Jointly, c. and after the Father alien the whole to another, and bind hin 
and his Heirs to Warranty, &:. and after the Father dieth, this W. 
as to the Moiety which belongs to the Son, commences by Diſſeiſin. 
x Inſt. 367. 5. But if the Purchaſe were to the Father and the Son, and the Hein of 
b. the Son, and the Father makes a Feoffſment in Fee with Warranty, if the 
Son entereth in the Life of the Father, and the Feoffee re-enter, and the 
Father dieth, the Son ſhall have an Aſſize of the whole. If the Son hoy- 
ever had nat entered in the Life of the Father, then, for the Father's Moiety, 
it had been a Bar to the Son, for that therein he had an Eſtate for Life, an 
- therefore the Warranty, as to that Moiety, had been collatcral to the Son; 
and as to the Son's Moiety, it would be a Warranty by Diſſeiſin, and ſothe 
Warranty would he defeated in Part, and ſtand good in Part. 
Id. Ibid, 6. If, on the other Hand, the Purchaſe had been to the Father and Son, 
| and the Heirs of the Father, then the Entry of the Son in the Life of the 
Father, in A voigance of the Warranty, had not availed him, becauſe hi 
Father lawfully conveyed away his Moiety. ' 
1Inft. 366. 7. If the Father be Tenant for Life, Remainder to the San in Fee, and 
b. the Father by Covin and Conſent maketh a Leaſe for Years, to the End that othe 
the Leſſee ſhall make a Feoffment in Fee to whom the Father ſhall releaſe mac 
with Warranty, and all this is executed accordingly, and the Father diet, 
this Warranty begins by Diſſeiſin. | | 
16. Ibid. 8. So if one Brother makes a Gift in Tail to another, and the Uncle dil. 
Teieͤiſes the Dance, and enfeolfeth another with Warranty, and the Uncle dieth, 
and the Warranty deſcendeth upon the Donor, and then the Donee dieth 
without Iſſue, this Warranty alſo begins by Diſſeiſin. 
nIIaſt 367 a. 9. If the Father, the Son, and a third Perſon are Jointenants in Fee, and 
And the the Father makes a Feoffment in Fee of the whole with Warranty and dieth, 
third Perſon and the Son dieth, the Warranty as to the Part of the Son, and the Part df 
ſhall not 4 the third Perſon, begins by Diſſciſin. 


only avol 


the Feoffment ſor his own Part, but for the Part of the Son. 


11nf.369.Þ- - 10. Alſo if a Man who hath no Right, enters into Lands and makes a 
P Feoffment of them with Warranty, this commences by Diſſeiſin. : 
1 Inſt. 366, 11. Lord Cote enumerates ſeveral Qualities belonging to Warranties 

367. commencing by Diſſeiſ in. | ; 
Ek 12. Firſt, hat the Diſſeiſiu is generally done immediately to the Heit 
- who is bound by the Warranty, ' | l 

13. Secondly, That the Warranty and Diſſeiſin are Simul and Seme!. 


14. And 


| or W ARR AN TY. ; 445 
i4. And yet if a Man commit a Diſſeiſin with Intent to make a Feoff- 5 Rep. 80. 
ment in Fee with Warranty, although he make the Feoffment many Years ay 
iter the Diſſeſin, yet being dope with that Intent, it ſhall be a Warranty AN 
-ommencingby Difſeiſin. ' 1 | : . 

15. The Law is the ſame with reſpect to Warranties commencing by Uaſt.367.4. 
Abatement or Intruſion, if the Abatement or Intruſion be made with Intent q 
„o make # Feoffment in Fee with Warranty, for theſe alſo commence by 
* « 8 | | ; of em. 
16.80 if a Tenant dieth without Heir, and an Anceſtor of the Lord en- Id. wid. 


ter before the Entry of the Lord, and make a Feoffment in Fee with War- 
:anty, and dieth, this Warranty ſhall not bind the Lord, becauſe it, gom- 
menceth by Wrong, being in the Nature of an Abatement, _, 28 5 


— ERAT Wenn nene — — 
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(1) Df the Eftetts of a Claxranty in Deed, 


LP HE Effet of a Warranty in Deed has been partly explained in 
conſidering the Nature of the ſeveral Kinds of Warranty, It may 
be-neceſſary however to obſerve that a Warranty in Deed always bars the 
Warrantor himſelf of the Land ſo warranted for ever; ſo that all the preſent 
and future Rights which he hath or may haye therein are thereby extinct. 
Therefore, cat a 7 r 
2. If the Father be diſſeiſed, and the Son in his Life-time releaſe all his 1 jaſt. 263. 
Right in the Land to the Diſſeiſor, and make a Warranty of the Land in a, & b. 
the Deed, aid then the Father dies, and Right of the Land deſcends to the 
Son; in this Caſe, although the Releaſe does not bar the Son, yet the 
Warranty bars him. f þ OS 
z. For the moſt Part likewiſe, it hars the Heirs of him who made the x Inſt. 374. 
Warranty, to whom the ſaid Warranty deſeends, to demand the Land againſt b. 384, 
the ſaid Warranty; for if. the Warranty be lineal, it is, as has been ſhewn, 
a Var of an Eſtate in Fee-fimple without any ſets, that is, without any 
other Land deſcended to him in Fee-Simple from the fame Anceſtor that 
made the Warranty: And with Aſſets it is a Bar of an Eſtate in Tail. 
4. If the Warranty be collateral, it is, with or without Aſſets, a Bar of 1 Init. 373. 
an Eſtate in Fee-fimple or Fee-Tail, and all Poſſibility of Right thereunto, 374. b. 
But a collateral Warranty doth not give a Right, but only bindeth the 
Right, ſo long as the Warranty continueth; for if it be determined, re- F 


* 


noved or defcated, the Right is revived. 

5. But neither the lineal or collateral. Warranty can enlarge an Eſtate; 20 Rep. 95. 
and therefore if the Leſſor by Deed releaſes to his Leſſee for Life, and war- Edward 
r20ts the Land to him and his Heir; this does pot make his Eſtate greater, Seymor's 
xther will it bar Titles of Entry ar Attion in Caſes of Mortmain, Conſent Cale. 1 f 
to a Raviſher, Mortgage or Dower: And therefore if an Anceſtor of 389. 8 
the Lord has Title to enter upon an Alienation in Mortmain, and he re- f 
leaſes and makes a Feoffaient with Warranty, this Warranty will neither 
bar him or his Heir. 5 5 

6. As to the Warranty which commences by Diſſeiſin, it does not, as has 

ſhewn, bar any Eſtate with or without Aſſets.. | 

7- No Fine or Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or luſt. 388. b. 
Remainder, which is not deveſted and put to a Right; for he who has the | 
Liate or Intereſt in him, cannot be put to his Action, Entry or Claimz _ 
for he has that already which Entry, Action, or Claim, can give him. 


(1) Wat 


— 


# 
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(M) That Uſe may 24 3 of a Warranty j bog 


Termes de 1. HERE a lineal or collateral Warranty is a Bar, there if the Pay pght te 

la Ley Tit. be impleaded by him who made the Warranty, or his Hein, th 425 

Garranty. Party impleaded, who is Tenant of the Land, may plead and ſhew forth 
his Warranty againſt him, and demand Judgment whether contrary. to ky 
own Warranty, he ſhall be received to demand the Thing warranted; 2 
this in Pleading is called a Rebutter. | 

x Inſt. 101, 2+ But if the Party be impleaded or ſued by another for the Land in u 

393- Action wherein he may vouch, then he to whom the Warranty is made d h t 

8 his Heirs may vouch, that is, call in the Warrantor or his Heirs to warrat 

the Land: And this is an Interpleader in the Nature of an Action brought 
by the Warrantor, againſt the Warrantee, wherein he that vouches, who i 
called the Voucher, is Demandant, and he that is vouched, who is calledth ir hit 
” Vauchee, is made 'Venant or Defendant to the Action, and the Voucher i ouch 
as it were, out of the Suit: And this ſecond Tenant, the Vouchee is call . 
the Tenant by the Warranty: And hereupon a Writ iſſues to the Sherif et 
to ſummon the Vouchee to appear, which Writ is called a Summonew al t bin 
Warrantizandum. | g Bn 

14. Ibid. 3. If the Vouchee appears, he muſt plead to the Voucher: And if he 

, ſhews Cauſe why he ſhould not warrant, that muſt be tried; and thy 

| ſhewing of Cauſe is called a Counterplea to the Voucher. 

Id. Ibid. 4. But if he pleads in Avoidance of the Warranty, it is called a Counter 

| , plea to the Warranty: And if he cannot defend himſelf againſt the Vu. 
ranty, the Stranger ſhall recover the Land demanded againſt the Voucher, 
and he ſhall recover as much other Land againſt the Vouchee of the Lad 
he has or had at the Time of the Voucher: And this Recovery of other 

85 Lands is called a Recovery in Value. 

14, Ibid. 5. If the Vouchee at the Time of the Voucher and Recovery has no Lands Wa 
deſcended to him to anſwer the Warrantee, but has afterwards Lan 
falling to him by Deſcent from that Anceſtor, then the Voucher may hari tern 

5 Reſummons, and recover the Land which afterwards falls, or | 
1d. bid. 6. But if the Sheriff returns upon the Summons that the Vouchee is ſun 

; moned, and he nevertheleſs maketh Default, then he ſhall have a Mam 
Cape ad Valentiam, when if he makes Default again, the Judgment ſal La 
be given againſt the Voucher, and he ſhall recover over the Value agu 

8 the Vouchee: And if the Vouchee appears and then makes Default, the 
Voucher ſhall have a Parvum Cape ad Valentiam, and then if he makes De 

| fault, Judgment ſhall be given as before. | 3 

*It is called 7. But if the Sheriff. upon the Summons returns that he har notbin 
Sequatur ſub eyhereby he may be ſummoned, then, after Writs of Alias and Pluriet, a Wit 
„e Pereiulo, called Sequatur ſub ſuo Periculo,* ſhall be awarded; and if the like Retun 
__ aun be made, the Demandant ſhall have Judgment againſt the firſt Tenant, bu 
loſehisLang he cannot recover in Value againſt the Vouchee, becauſe he was nei 
without any warned, and it appeareth that he hath nothing. N 
ee ac tb onthe, wh nay 
nce in Value, unleſs he upon that Writ can bring in the Vouchee to warrant the Land un 
im: And if at the Sequatur ſub ſuo Periculo, the Tenant and the Vouchee make Default, and the De 
mandant hath Judgment againſt the 'Tenant, and after brings a Scire Facias to have Execution, the Tt 


nant may have a Warrantia Charte, and if he were impleaded by a Stranger, he may vouch again. But 


if he had Judgment to recover in Value, he ſhall never have a Warrantia Charte, nor vo 
for by this Judgment to recover in Value, he hath had the Benefit of the Warranty. 


8. If the Vouchee had a Warranty from ſome other for the Land, he nuf 
. deraign, that is, maintain the Warranty over, and ſhall recover in 
alſo aga all his Vouchee in the ſame Manner as before. But 

1 9. 


o W A R R A N F V. ab 
ic the Warrantee to whom the Warranty is made, or his Heirs, F N. B. 134. 

4 dey in an Aſſiſe, or in a Writ of Entry in the Nature of an Aſſiſe, hgh: im- 
hich Actions they cannot vouch, then they ſhall have a Writ de War- — 3 "SH 
ia Charts againſt the Warrantor who made the Wattanty, or his bn wh tho 
eirs. may vouch, 
3 | then he 

abt to vouch to Warranty ; and if he will not, he ſhall not afterwards have a Writ of Warrantia 
"> * 7 | f 6 


10,” Likewiſe the Warrantee, or his Heirs, may at any Time before they Id. Ibid. 

e impleaded for the Land, bring a Warrantia Charte upon the Warranty 
" the Deed againſt the Warrantor, or his Heirs, and thereby all the Land 

te Heir of the Warrantor has by Deſcent from the Anceſtor; who made 

e Warranty, at the Time of the Writ brought, ſhall be bound and charged 

th the Warranty into whoſe Hands ſoever it goes afterwards; ſo if the 

ad warranted be after recovered from the Warrantee, he ſhall have fo 

nuch Land over again of the other Land of the Heir of the Warrantor, or 

if the Warrantor himſelf, if he be living: And although the Warrantee 

r his Heirs, recover in this Writ, yet upon Occaſion he may afterwards 

ouch the Warrantor or his Heirs notwithſtanding. 

11, It is to be obſerved, moreover, that it is good Policy, if a Man ſuſ- 14. Ibid. 

x& any Thing, to bring this Writ of Warrantia Charte betimes, becauſe But if a Man 
t binds all the Tak of the Warrantor from the Time of the Writ brought, be vouched, 
nd not any of his other Land he had before that Time, which are now he ſhall not 


. 


render in 
| | Value; but 
of the Lands he had at the Time of the Voucher. 


12. But if a Man recover his Warranty by Writ of Warrantia Charte, 1d. Ibid. 
and hath bounden the Land which the Vouchee had at that Time; yet if 

te be aſterwards impleaded for that Land, for which he recovered his War- 

ranty, he ought to vouch him againſt whom he recovered his Warranty, 

to defend the Land, if he be ſued in any Action wherein he may vouch; 

etherwiſe he ſhall not have Advantage by Recovery of his Warranty in the 
Warrantid Charte. | | 
13. And if a Man recover his Warranty in 'a Warrantia Charte, and af- 1d. 1y;q. 
terwards is impleaded in an Action in which he cannot vouch, as by Aſſiſe 

or by a Scire Facias ſued forth upon a Fine, &c. It ſeemeth he ought 

to give Notice to him againſt whom he hath recovered his Warranty. of 
On and to pray him to ſhew him what he ſhall plead to defend the 
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0 Who may take Advantage of a Uarranty, 
and again whom. 
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i. LL ſuch as are Parties to the Warranty, that is, ſuch as are named IInſt. 38 f. b. 
in the Deed, ſhall take Advantage of the Warranty; as if one 3835. a. 
want Lands to another, his Heirs and Aſſigns; in this Caſe both the 5 Rep. 21. 
Heirs and Aſſigns may take Advantage of it, and they may both vouch or 8 
_ or have a Warrantia Charte, ſo as they come in Privity of Eſtatez **** 
ie the Heirs or Aſſigus cannot vouch, or have a Warrantia 
ure, but yet they may in many Caſes * rebut. * 06 
A 5 | / ae 
— Incrufon Uſurpation or otherwiſe, they ſhall rebut, by Force of the Warranty, as 8 
2. But 
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14, wia. 


1d. Ibid. 
Id. Ibid. 


IInſt. 384. b. 


\ 


18. wid. 


id. wid. 


— 


1 Inſt. 384. 


a. & b. 


IInſt. 38 5. b. 


[| 


Id. Ibid. 


Id. Ibid. 


| \ * 
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2. But herein a Difference is to be obſerved, when in the Caſes afar. 
' he that rebutteth claimeth under the Warranty, and when he that x 
rebut elaimeth above the Warranty, for there he ſhall not rebut. - 

3- Therefore if Lands be given to two Brethren in Fee-Simple, witha 
Warranty to the Eldeſt and his Heirs, and the eldeſt dieth without ſue, 
the Survivor, though he be Heir to him, "ſhall neither vouch nor rebut, nor 
have a Warrantia Charte, becauſe his 1 itle to the Land is by Relation abow 
the Fall of the Warranty, and he cometh not under the Eſtate of bin 
to whom Warranty is made, as the Diſſeiſor, &c. doth. 

4: If a Man doth warrant Lands to tivo Men and their Heirs, and the oy, 
maketli a Feoffment in Fee, yet the other ſhall vouch fot his Moiety, 

5. If a Man be enfeoffed with Warranty to him, his Heirs and Aſſign 

and he make a Gift in Tail, the Remainder in Fee, and the Donee maks 
a Feoffment in Fee, that Feoffee ſhall not vouch as Aſſignee becauſe ng 
Man ſhall vouch as Aſſignee, but he that cometh in in Privity of Eſtate, 
but he muſt vouch his Feoffor, and het vouch as Aſſignee ; but ſuch a 
Aſſignee may rebut. 4 1 5 
6. So if the Wartanty be made to a Man and his Heirs; without thi 
Word 7 Ant) yet the Aſſignee, or any Tenant of the Land, may rebut. 
7. If a Man enfeoff A. and B. to have and to hold to them and their Hein 
with a Clauſe of Warranty Predifis A. & B. & eorum Heredibu & 
ſignatis : In this Caſe if A. dieth; and B. furviveth and dieth, ard 4 
Heir of B. enfeoffeth C. he ſhall vouch as Aſſignee; and yet he is but tle 
Aſſignee of the Heir of one of them; for in judgment of Law, the Af. 
ſignee of the Heir is the Aſſignee of the Anceſtor; and '0 the Aſſignee of 
the Aſſignee ſhall vouch in infinitum, within theſe Words (his Aſſigns). 

8. If a Man enfeoffeth 4. to have and to hold to him, his Heirs ad 
Aſſigns, and A. enfeoffeth B. and his Heirs, and B. dieth, the Heir of B. 
ſhall vouch as Aſſignee of H. So tliat Heirs of Aſſignees, and Aſſignees of 
Aſſignees, and Aſſignees of Heirs, are within this Word ( Aſſigns). 

9. But thoſe who are not named for the moſt part ſhall not take Adm 
tage of the Warranty; and therefore if Land be Warranted to J. S. without 
the Word (Heirs) his Heirs ſhall not vouch; and regularly, if he warant | 
Land to a Man and his Heirs, without naming Aſſigns, his A ſſignee ſhall 

not vouch. Yet if the Father be enfeoffed with Warranty to him and to 

his Heirs, and the Father enfeoffed his eldeſt Son with Warranty, aud 
dieth, the Law giveth. the Son Advantage of the Warranty made to hi 
Father, becauſe by Act of Law the Warranty between the Fatlier and tie 
Son is extinct. | | 

10. The Warranty wrought by the Word Dedi, and the Warranty an. 
nexed to an Exchange, Partition, Cc. does not extend to Aſſignees.  Dut 
yet in Caſes of. Exchange, and of Warranties by the Word Dedi, the Al 
ſignee ſhall rebut. | | SIE 

11. If a Man make a Feoffment in Fee with Warranty to him, his Hen 
and Aſſigns, by Deed, and the Feoffee enfeoffeth another by Parol, te 
ſecond Feoffee ſhall youch, or have a Warrantia Charte, as Aﬀignee, 
though he hath no Deed of the A ſſignment, becauſe the Deed comprehending 
the Warranty, doth extend fo the Aſſignees of the Land, and he is a fu 
ficient Aſſignee, although he hath no Deeed. 1 

12. If a Man make a Feoffment in Fee to A. his Heirs and Aſſigns, and 
A. enfeoffeth B. in Fee, who re-enfeoffeth 4: He or his Affigns ſtal 
never vouch, for A. cannot be his own Aſſignee. But if B. had enfeoffed 
the Heir of A. he may vouch as Aſſignee; for the Heir of A. may be AF 
ſignee to A. inaſmuch as he claimeth not as Heir. 

13. If one makes a Feoffment to two, their Heirs and Aſſigns, and one 


of them makes a Feoffment in Fee, this Feoffee in this Cafe ſhall not tak 
Advantage as Aſſignee, 


- 
# 


14. Bu 
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14. Bat, an Aſſignee of Part of the Land ſhall take Advantage of a Iluſt.z35.a, 
my d Man makes a Feoffment of two Acres with Warranty to him, 
his Heirs and Aſſigns, and the Feoffee makes a Feoffment of one Acre of it 
do another, in this Caſe the ſecond Feoffee ſhall take Advantage of the- 
ty as Aſſignee. | \ 
Vie Therefore there is a Difference between the whole Eſtate in Part, Id. Ibid, 
and Part of the Eſtate in the whole, or in any Part; for if a Man has 3 
Warranty to him, his Heirs and Aſſigns, and he makes a Leaſe for Life or 
Gift in Tail; in theſe Caſes the Leſſee or Donee ſhall not take Advantage 
of the Warranty as Aſſignee, becauſe they have not the Eftate in Fee» 
Simple, whereunto the Warranty was annexed, but they may vouch the 
Leffor or Donor, and by this Means take Advantage of the Warranty, 
17. But if a Leaſe for Life be made, the Remainder in Fee, ſuch a Leſ- 19, Ibid. 
ſee may vouch as Aſſignee, becauſe the whole Eſtate is out of the Leſſor, 
and the particular Eitate and the Remainder do in Judgment of Law, to 
this Purpoſe, make but one Eltate. ' f 5 e 
18. If a Man enfeoffs a Woman with Warranty, and they intermarry and 1 Inſt. 390. 
are impleaded, and upon Default of the Huſband, the Wife is received, in 
this Caſe ſhe may vouch her Huſband, & /ic e converſo, if a Woman enfeoffs 
a Man with Warranty, and they intermarry and are impleaded, the Huſband 
in this Caſe ſhall vouch himſelf and the Wife. | 
10. He who comes into Land merely by Act of Law in the Poſt, as the 3 Rep. 62& 
Lord by Eſckeat or the like, ſhall never take Advantage of a Warranty; men 
and therefore if Tenant in Dower enfeoffs a Villein with Warranty, and Cases 
the Lord of the Villein enters; or a Feoffment be to a Baſtard with War- 
ranty, and he dies without Iſſue, and the Lord enters by Eſcheat, the Lord 
ſhall never take Advantage of theſe Warranties. | : 
20. But it is otherwiſe where a Man comes to the Land by Limitation of 14. Ibid, + 
Uſe, or by common Recovery, which is the Act of the Party; for if 
Tenant in Tail being in of another Eſtate, that is, by Diſſeiſin, or Feoffment 
of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of 
the Tenand in Tail releaſes with Warranty to the Recoveror, and after the 
Recoveror makes a Feoffment to Uſes, which are executed by the Statute 
of 27 H. 8. and after the collateral Anceſtor dies; in this Cafe the Terre- 
tenants may take Advantage of the Warranty by Way of Rebutter, al- 
tiough the Eſtate be transferred in the P/. | 
21. 80 if he to whom the Warranty is made ſuffers a common Recovery, Id. Ibid. 


i and after the Anceſtor dies, the Recoveror may take Advantage of the . 
4 Warranty by Way of Rebutter; for any Man that has the Poſſeſſion of 7 
* Land, although he has no Deed to ſhew how he got Poſſeſſion of it, or 
|, lor he is Aſſignee, may rebut the Demandant, and ſo bar him, and defend 
ha own Poſſeſſion. : "IE 
. 22. Therefore Tenant by the Curteſy, Donee in Tail, who is in of ano- 14. wid. 
he ther Eſtate, an Aſſignee by Force of a Warranty made to a Man and his 18 
ny * Feoffee of a Donee in Tail may rebut and bar the Demandant by the 
: arrauty. | 3 
f 23. if one enfeoffs another of an Acre of Ground with Warranty, and 1 Inſt. 376. 
nn Iſue two Sous, and dies ſeized of another Acre of Land of the Nature If he ſhould 
od ut Borough Engliſh; in this Caſe, although the Warranty deſcends upon yup the 
al the eldeſt Son only, yet both the Sons may be vouched; one as Heir to pr - 5 
00 tne Warranty, the other as Heir to the Land. | could not 
\f. have the 


init of hs Warranty, that is, a Recovery in Value, and be cannot vouch the youngeſt Son ouly, be- 
ule he is not Heir at Common Law, upon whom the Warranty deſcends. 


24. 80 it is alſo of Heirs in Gavelkind, the Eldeſt ſhall be vouched as 


Heir to the Warranty, and the Reſt in Reſpect to the Inheritance. 


25. In 
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' 14. bia. 33. Soif the Huſband and Wife ſüe me for the Land of the Wife, ul 


|,  * woliched alone at the, Election of the Tenant. 1 


1d. bid. 3. 80 if Tenant in Tail diſcontinues the Tail, and the Diſcontinuee b th 


of 
«4 


VVV 
25. In Uke Manner, the Heir at the Common Law, the Heir of the Par 
of the Mother , ſhall be vouched; or the Heit at Common Law may k 


18. Ibid. 26. The Heir likewiſe at Common Law ſhall be  vouched with de 
Heir in Borough Engi. 165 1 | 
227. The Baſtard alſo ſhall be vouched with a Mulier. | 
Ibid. 28. If a Man dies ſeiſed of certain Lands in Fee, having Iſſue a Son ul 
| a Daughter by one Venter, and a Son by another, and the eldeſt Son 
and dies, and the Land deſcends to the Siſter ; in this Caſe, the W 
deſcends on the Son, and he may be vouched as Heir, and the Siſter 
may de vouched as Heir to the Land. „ IRS 
zlnſt.386.b. 29. If two make 4 Feoffment with Warranty, and one of them dis, 
But if they the Survivor ſhall not be charged alone with the Warranty, but the Hee 
are jointly of him that is dead ſhall be charged allo. 
Obligation, the Survivor only ſhall be charged. 


3 Rep. i: r 30. Likewiſe if two are bound to warrant Land; and both. of them. die 
Sir Wm. the Heirs of both öf them ought to be vouched, and ſhall be equly 


Horbert's , f 
1 4 charged. | 


14. id. 31. If the Heir be vbuched in the Award of three ſeveral Perſons,th 
one of them only ſhall not be charged, but they ſhall be charged equally, 
IInſt. 365. b. 32. If a Woman an Heireſs of the Diſſeiſſor enfeoffs me with Warranty, 
and after ſhe is married to the Diſſeiſee; in this Cafe I may take Advantage 
of this Warranty againſt the Diſſeiſee, and rebut him upon it, if he ſus 
me for the Land. 


I have a Warranty of a collateral Anceſtor of the Huſband's, which de 


77 to the Huſband; I may make uſe of this to bar the Huſband ad 
Wife. | Nh 
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(o) When a Warranty hall be ſaid to be defeattd 
determined, ſuſpended oz avoided. 


Lit. ſec. 741. V HEN a Warranty is made to a Man upon an Eſtate which be D 
r Inſt. 393. then had, if the Eſtate be defeated the Warranty is defeated: ou 
2. & b. And a Warranty lineal or collateral may be defeated, determined or avoided _ 
in all or in Part, and this is ſometimes by Matter in Law, and ſometine Ca 
| by Matter in Deed. h 
Id. Ibid. © 2+ If an Eſtate Tail, to which a Warranty is annexed, be ſpent, tit 0 
Warranty is determined: Or if a Man makes a Gift in Tail with Warranty 20 
and the Donee afterwards makes a Feoffment, and dies without Iſſue, tit 
Warranty 1s gone. | 


difſeiſed, or makes a Feoffment on Condition, and a collateral Anceſtor of 
the Iſſue releaſes to the Diſeiſſor or Feoffor on Condition, with Warrait) "4 
and after the Diſcontinuee enters upon the Diſſeiſor, or on the Feokit 8 
for the Condition broken, in this Caſe the Warranty made by the colluen 3 
Anceſtor is gone. 


** 
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Likewiſe if a Seignory be granted with Warranty, and the Tenancy loft 392. b 


best, ſo that the Seignory is extinct, conſequently the Warranty, which 

was annexed to it, is defeated. f . 
If the Father makes a Feoffment to his eldeſt ſon, and dieth, and the riaſt. 84 b. 

— deſcends upon the Son, the Warranty is extinct. 5 But if t. 


Father had 
been enſcoffed with Warranty ee him and his Heirs, the Son, as has bzen ſhewn, might tage Au- 
vantage of the Warranty made to his Father. ; ; | 


6. Tf Tenant in Tail makes a Feoffment to his Uncle, aud the Uncle af- Lit.ſec.543. 
terwards makes a Feoffment in Fee with Warranty to another, and after Becauſe the 
the Feoffee of the Uncle doth re-enfeoff the Uncle again in Fee, and after rope 
the Uncle enfeoffeth a Stranger in Fee without Warranty, and dieth with- eee en 
out Iſſue, and the Tenant in Tail dieth, the Warranty made to the firſt Eſtate from 
Feoffee is hereby defeated. ' his Befd Vo. 
; | ; . offee. to 
whom the Warranty was made, as the ſame Feoff-e had from him; and if the Warranty ſhould itand,. 
then the Uncle would warrant to himſelf, which canndt be. 
0 ) 

7. So if the Uncle makes the Warranty to the Feoffee, his Heirs and 1 Inſt 390. 
Aſſigns, and takes back an Eſtate in Fee, and after enfeoffs another, yet 
the Warranty is defeated, becauſe he cannot be Aſſignee to himſelf. : 

8. But if one makes a Feoffment with Warranty to the Feoffee, his Heirs Id. Ibid. 
aid Aſſigns, and the Feoftce reinfeoffs the Feoffor -and his Wife, or the 
Feoffor and a Stranger; in theſe, Caſes the Warranty is not defcated, but 
continues |til}, 

9. $0 if two make a Feoffment with Warranty to one, his Heirs and Af. Id. Ibid. 
6igns, and the Feoffee reinfeoſſ one of the Feofſors; in this Caſe the War- 
ranty is not gone. | 

10. And if in the firſt Caſe before put by Lit/leton, ſec. 743. the Feoſſee Lit. ſec. 744. 
makes an Eitate to his Uncle in Tail or for Life, ſaving the Reverſion, or 1 1nſt, 390. 
a Releaſe for Life, the Remainder over, c. in this Caſe the Warranty is er ir | 
only ſuſpended. | otnerwile 


e, 


LE X 3445 


ö where the 
Uncle hath as great Eſtate in the Land of the Feoffee to whom the Warranty was made, as the 
Feoffee hath himſelf. | | 


11. Alſo if the Uncle after ſuch Feoffment with Warranty, or Releaſe Lit ſec.745. _ 
with Warranty, be attainted or outlawed of Felony ; hereby the Warranty 1 Int. 391. 
is gone; and although he afterwards obtains his Pardon, yet the Warranty 
1s not revived, : 

2. Allo if Tenant in Tail be diſſeiſed, and after make a Releaſe to the It. ſec. 746, 
Diſſeifor with Warranty in Fee, and after the Tenant in Tail is attaint or 747. 
outlawed of Felony, and hath Iſſue and dieth, in this Caſe the Iſſue in Tail 1 laſt. 391 
may enter upon the Diſſeiſſor; for nothing makes a Diſcontinuance in this 
Caſe but the Warranty, and the Warranty cannot deſcend to the Iſſue in 
Tail, becauſe the Blood is corrupt between him that made the Warranty 
ad the Ille: And if Tenant in Tail ſhould obtain his Pardon, the War- 
nty, "ny, as has been ſaid, would not revive. 3 
the 13, But if Tenant in Tail at the Time of his Attainder had no Iſſue, and rinft.392.2. 

Mer the obtaining of his Pardon had Iſſue, that Iſſue would be bound by 
e be the Warranty. 

14 If a Partition be made by Judgment upon a Writ of Parlitione faci- 6 Rep. 12. 
ada, by Force of the Statute of 31 H. 8. this does not defeat the War- Morrice's 
ruty, becauſe by Writ they are compellable by the Statute to make Par- Cafe. 

Ulion, | 

15. But if a Feoſſment with Warranty be made to two or more, and they Id. Ibid. 
being Jointenagts afterwards, by Deed make Partition; by this the War- 
"any 1s determined; for though they were compellable by Writ to make 

N \ Gg Partition, . 
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Partition, pet nee they have not purſued the Statute by making Parti 
2 by Wnit, Wray is gone. 25 * e 

14. Ibid; 16. So if there be two 3 and one of them diſſeizes the oths 

And he that is diſſeized recovers in an Aſſize, and has Judgment to hold in 
- ,,.,_ _ - Severalty ; hereby the Warranty is determined. 
rlaft.392b... 17. As Warranties may be defeated and extinguiſhed by Matter in Lay, 
. fo likewiſe they may be diſcharged or defeated by Matter in Deed: An 
this in three. ſeveral Ways. For— | 
Lit. ſec. 148. 18. If the Party that has the Warranty, or the Eſtate to which the Wa. 
N ranty is annexed, releaſes to him that is bound to warrant all Warranti 
or all Covenants real, or all Demands; by either of theſe Releaſes the 
Warranty is gone. 7 | It 
1 Inſt. 385. 19. If one enfeoffs three with Warranty to them and their Heirs, and ore 
of them releaſes to one of the other two; hereby. the Warranty is gone for 
that Part. But if one of them releaſes to the other two; in this Caſe ibe 
8 Warranty is not gone, but continues, and they may vouch upon it. 

1 Inſt. 390. 20. If Tenant in Tail enfegffs his Ungle, who enfeoffs another in Fee 

with Warranty, and the Feoſſee releaſes the Warranty to his Uncle; 

x thereby the Warranty is extina. 135 F 
x 14. wid. 21. But if a Gift in Tail be made with Warranty, in this Caſe a Re- 

leafe made by the Tenant in Tail of the Warranty will not extinguif 
| 67-2 e 5 5 p 
1 Inſt. 393- 22. If two make*a Feoffment in Fee, and warrant his Land to the Feof- 
.* fee and his Heis, and the Feoffee releaſes the Warranty to one of the 
Feoffors; this does not determine the Warranty of the other as tothe 
Moiety. | | | 
Id. thid, 23. So if one enfeoffs two with Warranty, and one of them releaſes the 
Warranty; this does not extinguiſh the Warranty for the other Moiety, 
| but it continues ſtill, 5 ; 
1 Inſl. 383, 24. If one doth warrant Land to two Men and their Heirs, and one of 
155 them makes a Feoffment in Fee; hereby the Warranty is not determined, 
but the other may vouch for his Moiety. | 
. 25. As Warranties may be defeated in the whole, ſo they may be de- 
feated as to Part of the Benefit that may be taken of the ſame; as, 
rinſt.393a; 26. He who has a Warranty may make a Defeaſance not to take any le. 

5 neſit by Way of Voucher: In the like Manner that he ſhall take no Ad. 
- vantage by way of Warrantia Charte, or by way of Rebutter, 

1 Inſt. 390. 27. If the Parties, between whom the Warranty is, intermarry, hereby 
. the Warranty is ſuſpended during the Coverture in ſome Caſes. 
Id. Ibid. 28. If Tenant in Tail makes a Feoffment in Fee with Warranty, and 

Aiſſeizes the Diſcontinuee, and dies ſeized ; this ſuſpends the War 

runty. CR | Ska bal | 
209. In ſome ſpecial Caſ® there-ſhall be no Recoveries in Value upon one 
| Warranty; as; by ; 
1loft 393-24 30. If a Diſſeiſor gives Lands to the Huſband and Wife, and to the 
Hleirs of the Huſband, the Huſband aliens in Fee with Warranty, and die, 
the Wife brings a Cui in Yiia, The Tenant vouches and recovers in V. 
e, if after the Death of the Wife the Diſſeiſee brings a Precipe agziol 
the Alienee, he ſhall vouch and recover in Value again. a ' 

Id. Ibid. 31. So it is where the Wife brings a Writ of Dower againſt the Alienct, 
be ſhall recover in Value again upon the ſame Warranty. 

Id. Ibid. 32. And it is in the ſame Manner if a Man be ſeized of a Rent by 

2 Defeaſible Title, and releaſes to the Tenant of the Land all bis Right 

in the Land, and warrants the Land to him and his Heirs; if he be 

| impleaded for the Rent, he ſhall vouch and recover in Value for the 

Rent; and if he be impleaded for the Land, he ſhall vouch and recover ® 
Value again for the Land. * e ee en 


/ ' | 33- But 


a e f = , * F \ 


- 


Or WE N Y. 1. 8 
43+ But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſe- Id. Ibid. 
1eral Eſtates recovered, but for one and the ſame Eſtate he ſhall never re- 
cover but once in Value; and though the Land recovered in Value be 
evicted, yet he ſhall never take Benefit of the Warranty after. | 

344 A Warranty alſo may loſe its Force by taking Benefit or making Uſe Id. Ivid. . 
thereof; for after a Man has once taken Advantage thereof in fome Caſes, 
he can make no further Uſe of it. $ KA 2641 
35. If in a Precipe the Tenant-vouches, and at the Sequatur ſub ſuo Peri- 19, bid. 
ch, the Tenant and the Vouchee make Default, whereupon the Demandant | 
has Judgment againſt the Tenant ; and afterwards the Demandant brings 
> Hire Fatias againſt the Tenant 3 to have Execution; in this Caſe the © 
Tenant may have a Warrantia Charte. 3 SE 

36. And if in that Caſe a Stranger had brought a Precipe againſt the Te- Id. Ibid. 
nant, the Warranty loſt not its Force ; but if the Tenant had Judgment to 
recover in Value againſt. the Vouchee 3 he ſhould not vouch again by reaſon 
of that Warranty, becauſe he had taken Advantage of the Warranty. - 


Ye 


@) Pow CUarranties thall be expounded. 120 


I is a Principle of Law that all Warranties in general are to be fa- 
vourably conſtrued, becauſe they are Part of Mens Aſſurances. 
2. It is to be obſerved likewiſe, that in ſome Caſes Warratities in Law are , Rep. gr 
not taken away by expreſs Warranties ; as if ,a Man leaſeth for Life, and Noke's 
farther bindeth himſelf and his Heirs to Warranty, here the expreſs War- Caſe. 
ranty doth not take away the Warranty in Law, for if he in Reverſion 
pranteth over his Reverſion, and the Leſſee attorneth, and afterwards is 
impleaded, he may vouch the Grantee by the Warranty in Law, or he may 
vouch the Leſſor by the expreſs Warranty. | | 

3. So likewiſe if a Man makes a Feoffment in Fee by the Word Dedi, Id. Ibid. 
with an expreſs Warranty in the Deed, he may uſe the one or the other at * luſt. 384. 
bis Election: And the Warranty wrought by this Word Dedi is a Special 
Warranty, and extendeth to the ' Heirs of the Feoffee during the Life of 
the Donor only. But upon an Exchange, the Warranty extendeth reci- 
procally to the Heirs, and againſt the Heirs of both Parties 3 though the 
Allignee ſhall not vouch by Force of ſuch Warranties, ; 
4 A Partition implies a Warranty in Law. Id hid, * 
5. So if a Man make'a Gift in Tail or a Leaſe for Life of Land by Deed *|ni.384.b. 
or without Deed, reſerving a Rent, or of a Rent-Service by Deed, this is | 
i Warranty in Law; and the Donee or Leſſee being impleaded ſball vouch 
and recover in Value; And this Warranty in Law extendeth not only agaiaſt 
the Donor or Leſſor and his Heirs, but alſo againſt his Aſſignees of the 
Reverſion; and ſo-likewiſe the Aſſignee of Leſſee for Life ſhall take the 8 
benefit of this Warranty in Law. ' 
6. When Dower is aſſigned, there is a Warranty in Law included, that 19. Ibid. 
the Tenant in Dower being impleaded, ſhall vouch and recover in Value a 
third Part of the two Parts whereof ſhe is dowablc. 
7. If a Man of a full Age and an Infant make a Feoffment in Fee with 1Inſt. 367. b. 
Warranty, this Warranty is not void in Part and good in Part; but it 
" good for the whole againſt the Man of full Age, and void againſt the 
fan; for although. the Feoffment of an Infant paſſing by Livery of 

NY - Gg2 | Seiſin 


* 'W, A 8 5 E. 


AS TE is the 3 any Spoil or Deſtrug: on in . Houſes, . 

Lands, Sc. by Tenants, to the Damage of the Heir, or of 
bim in Reverſion or Remainder ; - Whereupon the Writ or Action of Waſte 
Is brought for the Recovery of the Thing waſted, and Damages, for the 
Waſte done. 


In 1 to ſtate the Law We to this Head, we will N it under 
' the following Diviſions: 


(A) In what Subjects CUaſte ma be committed. 
8 Of the ſeveral Kinds of Matte. 
(c) Chat Aits thall be deemed (Uaſte.— And priein, 


1. What ſhall be deemed Waſte.in Lands. 

2. What ſhall be deemed Waſte in Trees and Whods.. 

3. What ſhall be deemed Waſte i in digging for Gravel, 
Mines, &'c. | 
4. What ſhall be deemed Waſte in Genen Orchards, 
Fiſh-Ponds, Dove-Houſes, Parks, c. 

5. What ſhall be deemed Waſte with reſpec to Houſes, + 
G..—And herein, 


Of what Things annexed to the Ty 5 
Walte may be committed. 


D) what ſhall be deemed Mate with reſpett to 
eccieſtaſtical Perſons. | 
(E) What Caſte ſhall be deemed ercuſable. _ 

h What Waſte ſhall be juſtiſtable, by Reaſon of 
on Intereſt oe the Party | 
Cho mop by ung an Aon of Maſte. N 
a Againſt whom the Action of Caſte map be 
brought, —Þerein, | | 


U. Againſt whom it may be brought for Waſte done 
by a Stranger. 10 
2. How far it lies againſt Executors, &c. 


ON twhat Time an Adtion of (laſte ſhall be brought. | 
ub nd herein, 


1. In 


Of the Proceſs and Pꝛoceedings in Actions o 


Watte done by Leſſee for Life, or Leſſee for Years, and it is the firſt Statute that gave Remedy u 


bibitis waſti verſus tenentem annorum, Which is true; yet the Statute extends to Farmers for Liſe all, 
but this AR extended not to Tenant by the, Curteſy, for he is hot 2 Farmer, but if a Leaſe be nude 
| for Life or Years, fic is a Farmer though no Rent be reſerved. 2 Inſt. 145. 


. 
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, n, We, + 5 | 


This AQ Woods and Men. 


to Waſte omittends, though the Word is facrant, which literally imports ative Waſte. Arg. 10 Mob 


_ Alſo theſe general Words have a further $ignification, and e if tore had becn a Fame 


to the Tenements that he held in Farm, and therefore this extended to it; and the Leſſor ſhall hart 


to be diſpuniſhable of Wzſte without Deed. . 2 Inſt. 146. 


1. In what Caſes the AQtion ſhall be brought in the T. 
2. In what Caſes it ſhall be brought in the Tenuit. . 


0 Se ee Ao of cps 
9e ment in ations of Malte, 
What ſhall be recovered thereby. n mh 
(N) In what Caſes in general Waſte may be te. 
trained by Injunction in Equity.—And herein, 


How ſar it may be reſtrained in Equity, notwithtandin 
the Words without Impeachment of Waſte be contained 


co) cat Relief may be given in Equity in Cat 
coma STi Lak 


— 


* 


„ * 4 


r 


1 Y 


c) Jn what Subjefts in general alte may tt 
. HE Statute 52 * c. 23. . 2. Enafts, that F. *. dur 
: F their Terms, all 1 male + e, "Sal, nor Exile of re 


"REEL © 


provideth 
Remedy for 


thoſe Caſes; For the Rule of the Regiſter is, that there are five Manner of Writs for Waſte, ws. 
two at the Common Law, as for, Waſte done by Tenant in Dower, or by the Guardian; and thre 
by Statute or ſpecial Law, as againſt Tenant for Liſe, Tenant for Years, and Tenant by the Cunty. 
2 Inſt. I4 « D f b 2 hy * 

This rk is a penal Law, and yet becauſe it is a remedial Law it has been interpreted by Equi 
Arg. 10 Mod. 281. in Caſe of Han, mond v Wehb, Kan 1 

* Here Farmers do comprehend all ſuch as hold by Leaſe for Life or Lives, or for Years, by Leech 
or without Deed. 2 Inſt. 145.— It has been reſolved. likewiſc that it ſhould extend to Strange 
Arg. 10. Mod. 281 in Caſe of Hammond wv. Webb. 1 9 | : 


Although the Regiſter ſays /ciend" that per Statutum de Marlebridge, cap. 23. data fuit quetempre 


+ By theſe Words they are prohibited to ſuffer Waſte, for it has been reſolved that this AR exterk 
281. in Caſe of Hammond v. Webb. 


» 


* Houſes, 2. Nor of any Thing“ belonging to the T enements that they have to fan 
Woods, and | pip : 75 | 
Men were before particularly named, and theſe Words do comprehend Lands and Meadows bebocg 
ing to the Farm. 2 Inſt. 146. r | 


% . 


for Life, or Years, of a Manor, and a Tenancy had eſcheated, this Tenancy fo eſcht ated did belag 


a Writ generally, and ſuppoſe 2 Leaſe made of the Lands eſchrated by the Leſſor, and maintain f 
by the ſpecial Matter. 2 Inſt. 146. 94 at 
This 3. Unleſs they have ſpecial Licence * by Writing of Covenant, mentioning l 
Grant ' bey may doit. | | 
ought to be A 424 * A 7 i 
by Deed, for all Waſte tends to the Diſinheritance of the Leffor, and therefore no Man can cla 


. Likewiſe this ſpecial Grant is intended to be Ab/que impetit on vaſti, without Impeachment of Witt 
2 hiſt. 146. | R 


o WAS TE. 457 


4. Which 4 Thee if 2 do, and thereof be con vid, tet ee b. 1 
nage, * ſhall be puniſhed by Amerciament grievouſly. | | muſt be . 
| d 

ſuch a Prohibition of Waſte upon this Statute as lay againſt a Test in Dower at the . La - 


and ſingle Damages were given by this Statute againſt Leſſee for Life, and Leſſee for Years, 
2 Inſt. 146. 


5. But Waſte may be . not only in Houſes and Lands, but 1 lag. 53 a. * 

u Gardens, Orchards, Timber- Trees, Dove-Houſes, Warrens, * Fiſu- ä 

Ponds, and other Subjects of SPOT» as vil be ſhewn. | 
" N | 


A. 
„ 


(B) Ot the ſeveral Kinds of Waſte. 


3 


HERE are: two Kinds of Waſte, viz. voluntary or aftual oa ne- I jnſt. 53. 4. 
gligent or per m Kr Voluntary Waſte niay be done by pulling 

down or profoneny uſes, or cutting down 'Timber-Trees: Negligent 

Waſte may be by ſuffering Houſes to be uncovered, whereby the Spars or 

Rafters, Planches or other Timber of the Houſe are Rotten. 

2. Where A. leaſed a Houſe which was ruinous at the Time of the De- py, 38. pl 
miſe; the Leſſee obliged himſelf not to do or ſuffer any voluntary Waſte; 35. Ow. 92. 
fc. The Houſe falls, and A. brought Debt, and it was adjudged that it Glover v. 
lies: For it is Waſte, though the Leſſee may excuſe himſelf upon the 3 - 
ſpecial Matter. WO was rn 


barber an Action of Waſte, and Debe on an Obligation, 


3. 80 . A. leaſed a Houſe and Land for Years by Indenture, i in Dy. 281. pl. 
which was a Clauſe, that if the Leſſee happens to do any Waſte, the Leſſor r. Of this 
nay re-enter. The Leſſee ſuffered the Hock to fall for want of covering and AP — 10 
repairing. Though the Words were (to do any Waite) yet Dyer and Lord Coke 

IWalſs inclined that Leſſor might re-enter, becauſe fuch Watle i is puniſhable in his Com 
by the Statute of Glouceſter, and the Words (any Waſte) is general and ment on 


indifferent to either of the two Kinds of Haſte, viz. voluntary or negligent, 7 of 


ke. 

bridge 
where he ſays.— That to do or make Waſte, ip legal Uaderſtanding, includes negligent a as well as 
voluntary Waſte, 2 Inſt, 145. 


— 


(C) Chat Atts call be deemed Caſte. 


— — = — — 


T has been laid down as a general Principle, that the Law will not al- 1. 1 
low that to be Waſte, which is not any ay n to the labe- 3 Barret 1. 
ritance : Nevertheleſ Barret. 
2. It has been held, that a Leſſee or Tenant cannot change the Nature 
of the Thing demiſed : Though, in ſome Caſes, the Alteration may be tor 
the greater Profit of the Leſſor. Thus—— 

3. If a Leſſee converts a Corn-Mill into a Fulling-Mill, it is Waſte ; al- Cro 1. 5 
though the Converſion be for the Leſſor's E Civit. Lond. 


v. Greyme 
5s Com. Dig 678. Dovg 40. 


4 Alſo converting a Brewhouſe of 1201, per Annum into other Houſes 1 Lev. 30g. 
let for 200/. a Year, is Waſte; becauſe of the Alteration of the Nature of — 


5. We ; 


the Thing, and of the Evidence. 


JJ 
e 5. We will now conſider what ſhall be deemed Waſte with Reſpect to par- 


"Ty 


"ticular SubjeQs of Property.— And, FIN N 
; bs 4H | Rat 1 5 PN * {uh : | have t 
1. What Acts ſhall be deemed Waſte in Lande. but th 
| 1 Wh ig heritz0 
Hokart's 6. If the Tenant converts Arable into Wood, or e converſe, it is Waſte: 0 
Rep. Caſe for it not only changes the Courſe of Huſbandry, but alſo the Proof al Temp 
296 P. 234. Evidence, | e fall h. 
2 Roll. Abr · 7. But if a Leſſee ſuffers arable Land to lie freſh, and not manured, f * 
814. that the Land grows full of Thorns, Cc. this is not Waſte, but ill Hul. are T1 
bandry. _ 88 | — | by cut 
1 Iſt. 53. b. 8. Likewiſe the Converſion of Meadow into Arable is Waſte; for it [unde 
not only changes the Courſe of Huſbandry, but the Proof of his Ex. ha 

dence. oct 


2 Roll, Abr. 9. But if Meadow be ſometimes Arable, and ſometimes Meadow, and 
$15. Some ſometimes Paſture, there the Plowing of it is not Waſte, n 
ſay, that 


plowing muſt be prohibited by Covenant to pay ſo much an Acre, for that an abſolute Reſtraint from 
plowing is void. ö | | | 


2Le. 174. 10. Neither is the Diviſion of a great Meadow into many Parcels ly 
pl. 210. making of Ditches Waſte; for the, Meadows: may be better for it, and it is 
for the Profit and Eaſe of the Occupiers of it. . 
Id. bid. 11. Likewiſe converting a Meadow into a Hop Garden, is not Waſte; 
1 for it is employed to a greater Profit, and it may be Meadow again; per 
Windham and Rhodes, J. but Periam, J. ſaid, though it be a greater Profi, 
yet it is alſo with greater Labour and Charges. | 
12. But converting a Meadow into an Orchard, is Waſte, though it be 
to the greater Profit of the Occupier;. per Periam. | 
2 Roll. Abr. 13. If a Leſſee plows the Land ſtored with Conies, this is not Wake; 
815. unleſs it be a Warren by Charter or Preſcription, 
Id ibid. 14. So if a Leſſee of Land deſtroys the Coney-Boroughs in the Land, it 
Ow. 66. not being a free Warren by Chaiter or Preſcription, it ſeems is not Waſte; 
—— v. for a Man can have no Property in them, but only a Poſſeſſion. 
luſt. 53. b. 15. It is Waſte to ſuffer a Wall of the Sea to be in Decay, ſo as by the 
flowing and reflowing of the Sea the Meadow or Marſh is ſurrounded, 
| whereby the ſame becomes unprofitable. But if it be ſurrounded ſuddenly 
by the Rage and Violence of the Sea, occafioned by Wind, Tempeſt, or 
the like, without any Default in the Tenant, this is not Waſte, Yet if 
the Tenant repair not the Banks or Walls againſt Rivers or other Water, 
' whereby the Meadows or Marſhes be ſurrounded and become ruſhy and 
unprofitable, this is Waſte. | 
2 Roll. Abr. 16. So a Fortiori, if arable Land be ſurrounded by ſuch Default; for the 
816, ſurrounding waſhes away the Marle and other Manurance from the Land. 


Id. Ibid. 


2. What Accs ſhall be deemed Waſte in Trees and Woods. 


5 Rep. 12. 17. Trees are Parcel of the Inheritance, and therefore if Leſſee aſſigneth 
Saunder's 


8 his Term, and excepts the Timber -Trees, it is void; for he cannot except 
e that which doth not belong to him by Law. 
r1Rep. 48. 18. The Leſſor, after he has made a Leaſe for Life or Years, may by 
Liford's Deed grant the Trees; or reaſonable Eſtovers out of them, to another aud 
Cale, his Heirs ; and the ſame ſhall take effect after the Death of the Leſſee. 
hut ſuch a Gift to a Stranger is void during the Eſtate for Life, becauſe of 
the particular Prejudiee which might be done to the Leſſee. ' The 
19 


\ 
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The Leſſee hath but a particular Intereſt in the Trees. but the gene. 11 Rep. 48 

1. if the Frees r Ga in the Leſſor: For the Leſſec ſhall = 4 1 
. the Waſte and Fruit of the Trees, and the Shadow for his Cattle, Cc. s. | 
0 the Intereſt of the Body of the Tree is in the Leſſor, as Parcel of his In- 

2 efore— | UE pe | | 
being = overthrown, by the Leſſee or any other, or by Wind or 1 81. 
Tempel, or by any other Means disjointed from the Inheritance, the Leſſor Caſe. 7 
dall have them in reſpe& of his general Ownerſhip. | 4 ES $8 

21. With reſpe& to Timber Trees, ſuch as Oak, Aſh and Elm, ( which ? n 4 33. 
ire Timber-Trecs in all Places) Waſte may be committed in them, either . 
by cutting them down, or topping of them, or doing any Act whereby the 
Tinber may decay. Alſo in Countries where Timber is ſcant, and Beeches \ 
xr thelike are converted to Building for the Habitation of Man, they are alſo L 
accounted Timber. Thus | es 

22. Waſte may be committed in cutting of Beeches in Buckinghamſhire, zoll. Abr. 
becauſe there by the Cuſtom of the Country it is the beſt Timber. | 814. 

234. So Waſte may be committed in cutting of Birches in Berkſhire, be- Id. lbid. 
caule they are the principal Trees there for the moſt part. 

24. If the Tenant cut down Timber-Trees, of ſuch as are accounted 1 Inſt. 53. a. 
Timber, as is aforeſaid, this is Waſte; aud if he ſuffer the young Germins 
to de deltroyed, this is Deſtruction. 80 it is, if the Tenant cut down Un- 
derwood (as he may by Law,) yet if he ſuffer the young Germins to be de 
froyed, or 1f he ſtub up the ſame, this is Deſtruction. ; ; 

25. If a Leſſee or his Servants ſuffer a Wood to be open, by which Beaſts 2 Roll. Abr. 
enter and eat the Germins, though they grow again, yet it is Waſte} for after 813. 
ſuch eating they yever will be great Trees, but Shrubs, : 

26, If a Termor cuts down Underwood' of Hazel, Willows, Maple, or * Roll Abr, 


Oak, which is ſeaſonable, it is not Waſte, 817. U uſu- 


ally cut and 
ſold every ten Years, it is no Waſte ; but if he dig them up by the Raots, or ſuffer the Germins to 


be bitten with Cattle after they are felled, ſo as they will not grow again, the ſame is a Deſtruction of 
. lnberitance, and Waſte lies for it. And mowing the Stocks with a Wood Scythe is a malicious 
Wi; and continual mowing and biting, is Deſtruction. Godb. 210. pl. 298, Sir John Gage v. Smith, 


, 


27, If Aſhes are ſeaſonable Wood to cut from ten Years to ten Years, Id. Ibid. 
u not Waſte to cut them down for Houſe-boot. 4 | 
28. But if the Athes are groſs of the Age of nine Years, and able for 1d. Ibid. 
great Timber, it is Waſte to cut them down. | N : 
20. If Oaks are ſeafonable, and have been uſed to be cut always at the Id. Ibid. 
Age of twenty Years, it is not Waſte to cut them down at ſuch Age, or un- 
Gr, for in ſome Countries, where there is great Plenty, Oaks of ſuch Age 
ue but ſeaſonable Wood. | | 


30. But after the Age of twenty Years, Oaks cannot be ſaid to be Wood 14. Ibid. 
ſcaſonable, and therefore ic ſhall be Waſte to cut them down. ; 7 
3'. Cutting down of Willows, Beech, Birch, Aſp, Maple, or the like, 1 luſt 53. a. 
landing in the Defence and Safeguard of the Houſe, is DeſtruQtion. If 
there be a quickſet Fence of white Thorn, if the Tenant ſtub it up, or ſuffer 
ll to be deſtroyed, this is alſo Deſtruction: And for all theſe and the like 
DeltuRtions, an Action of Waſte lieth. - 
32. The cutting of Horn-Beams, Hazels, Willows, Sallows, though of Godb. 4. pl. 
forty Years Growth, is no Waſte, becaufe theſe Trees would never be Tim- 6. 
ber; per Meade, J. | | | 
33- [f the Leiſee covenant, that he will leave the Wood at the End of 7 Rep. rs, 
tie Term as he found it; if the Leſſee cut down the Trees, the Leſſor ſhall Englefield's 
preſently have an Action of Covenant: For it is not poſlible for him to leave 5 
the Trees at the End of the Term, | So that the Impoſſibility of performing 1 as, 
© Covenant ſhall give a preſent Action on a future Covenant. But it is Caſe. 
herwiſe in the Caſe of a Houſe; for there, though the Leſſee commit Waſte, 
het he may repair the Waſte done, before the Term expires. 54 
8 34. The 


U 


. - — — _ — —— _ - —— — — — — - 
— . —— — — — a 2 — 0 
— + 
2 — * 10 „ a4 - Y —— © 4 
* w a p * 7 4 Ly * - * 8 * 
r * at Fa 4 * r a * +14 Wan - * _— © a » 
* - — — of 5 D * "I 0 3 * --- Lag © > — hy by =_—_ 
8 10 5 0 p k \ - 1 — 
- 2 — — * ” A 3 - — TR "oP £ —_ , yn! F = 
= 1 2 7 * 1 "EE - — 2 p 8 * 
- = b 5 T | are d 4 — — 2 - k 1 * — . 4 - 
7 * - 51 my 4 1 L \ 


* 
————— — —„—- — on PETE es 
” 


PoR.at . — 
— — — 
* 
* . 


„r | 
_xinſt.54,b. - 34. The Cutting of Trees is jullifiable for Houſe-boot, Hay lor, Plow bis 


by the beſt Opinion, Oat and A, under the Age of fixteen Years, may be cut for Fire- boot. lbig, 


Ilaſt. 53. b. 35. The Tenant may take /u ot What ts repair the Walls, Pales, Fen, 


1 laſt. 33. 36. Cutting of dead Wood is no Waſte. 
Id. Ibid. 


P where it Y, the Time of the Leaſe, it is Waſte. 


oll. Abr. 41. If a Leſſee digs Slate-Stone out of the Land, it is Waſte. And, 


Hubart's and £ire-baot,. - 
TTW ĩͤ and +4 >. 95 | *F | 
Br. Waſte 130. By the Common Law, the Leſſee ſhall have them, though the Deed does 
expreſs it; but if he tales more than is neceſſory, he ſhall be puiſhed in Waſte, Br. Waſte, pl. 130 * 
Termor may take Wood ſor them, becauſe they belong to him of Common Right. F. N. B. Fj 7 
And Ibid. in the new Notes there (1) ſays, he may take Oaks, Elms, Aſh, s. for Rep 
Houſe, and Underwood, te. for Incloſures and Firing.———Covenant by Leſſor that Leſſee hall un 
Houſe · boot, Hay- boot, and Fire- boot, without committing any Waſte, on Pain of ſorſeiting the Lak, 
is no more than what the Law appoints, and therefore the Covenant is vain. Cro. E. 604 pl. 14, Arche 
doacon v. Jennor. . 33 A | 

If Leſſee Juſtihes in Waſte for cutting Oaks for Fire- boot, be muſt ſurmiſe that there was no Under 
the Land; ſo it ſeems where he takes Aſh, or other Trees which are Timber. Br. Waſte, pl. on + 


Leſſee for Life or Years, by the Common Law, cannot take Fuel but of Buſbes and ſmall Woes, and m 
of 'Timber-Trees ; But if Leſor in the Leaſe grants Fire- boot expreſily, then if Leſſee cannot have much 
Fuel as above, c. he may take great Trees. 3 Le. 16, Anon'. | 


In an 23 Hedges, and Ditches as he found them; but he cannot make new. 
tion o a 


Waſte for cutting Trees, the Deſendant juſtifies, e. That they were to male a Fence with Pat: 
And by Hubard, it was good, tvithout fbewing that the Fence wal made of Pale, &c. and now in decay. N 
23. Jenkins ©, Jenkins. | 


37. But converting Trees into Coals for Fuel, where there is ſuffice 
dead Wood, is Waſte. 


3. What hall be deemed Waſte, in digging for Gravel, Mines, Cc. 


x1nft.53.b. 38. If the Tenant digs for Gravel, Lime, Clay, Brick-Earth, or Stone hi 
But no in the Ground, or for Mines of Metal or Coal, or the like, not being open u 


for Repara- | 
tion. See Poſt, 5. What ſball be deemed Waſte with reſped to Houſer. 


loſt. 54. b. 39. If a Man hath Land in which there is a Mine of Coals, or the lik, 
and maketh a Leaſe of the Land, (without wentioning any Mines) for Lik 

or for Years, the Leſſee for ſuch Mines as were open at the Time of th: Leak 

made, may dig and take the Profits thereof. But he cannot dig for any ner 

Mine that was not open at the Time of the Leaſe made, for that would b 

_ adjudged Waſte. h | | 

Id. Ibid, 40. Likewiſe if there be open Mines in the Land, and the Owner leaſe 
to another, with the Mines in it, he may dig in the open Mines, but not in tie 

cloſe Mines; but otherwiſe it would be if there was not any open Mine tber 

for then the Leſſee might dig for Mines, otherwiſe the Grant would take # 

Effect. | | 


$16. 


Ow. 66. 42. Digging for Stones, unleſs in an antient Quarry, is Waſte, thou 
been v. the Leſſee fill it up again. 
oy . t 4 


8 9 88 43. Likewiſe, if he have a Leafe of Land, in which there was 2 C0 


a. b. Mine, but not open at the Time of the Leaſe; if the Leſſee 9 it, 1. 
__ aſſigns his Intereſt, it is till Waſte in the Aſſignee; but where | 


of Lands, and all Mines in it, there the Leſſee may dig in it. ; 
2Roll. Abr. 44. But if Leſſee of Land, with Mines of Coals, tron, and Stone, di 
816. the Coals, Iron, and Stones, ſo much as is neceſſary for him to uſe 
ſelling, it is not Waſte. : | ; 
14. bid. 45. If a Leſſce digs the Earth, and carries it out of the Land, Adios 
x Waite lies ; 61 


Or WA 8 T E. (c) TI js 

a Leſſee digs for Gravel or Clay, for Reparation of the Houſe, 1 Inſt. 33. b- 

not GE — at my Time of the Leaſe, A is not Waſte 3 any more Wo 5 ö 
ke cutting of Trees for Reparation. Ws | 


be deemed Waſte ia Gardens; Orchards, Fiſh-Ponda, Dove- 
+ ww ny Houſes, Parks, Oc. | | | 


47. If the Tenant cut down or deſtroy any Fruit-Trees, growing in the 1 Inſt. 33 a. 
Garden or Orchard, it is Waſte : But if ſuch Trees grow upon any of the x | 
Ground, which the Tenant holdeth out of the Garden or Orchard, it is no 


25 Breaking a Hedge alſo is not Waſte. 5 Id. Ibid. 

49. Likewiſe, Deſtruction of Saffron Heads in a Garden, is not Br Waſte pl. 
Watte. Tate ; 143. cites 10 
| | H. 4. e. 2. 
50. If the Tenant of a Dove-Houſe, Warren, Park, Vivary, Eſtangues, x Ind. 53. a, 
or ſuch .like, takes ſo many that ſo much Store. is not left as he found at the Hob. Rep, 
Time of the Demiſe, it is Waſte. - OE: C. 296. 

51. Likewiſe, if the Leſſce of a Pigeon - Houſe ſtops the Holes that the x Inſt. 53. a. 
Pigeons cannot build, it is Waſte. | N * 

52. 80 like wiſe, ſuffering the Pales of a Park to decay, whereby the 1d. Ibid. - 
Deer are diſperſed, is Waſte. 5 . ; 
53. Allo, if the Leſſee of a Hop- Ground plow it up and ſaw Grain there, Ow. G6. 


it is Waite, | | Mok” 
$4. The breaking a Weare is Waſte, and ſo of the Banks of a Fiſb-pond, Ow. 67. 
ſo that the Water and Fiſh run out. | | Mayes *. 
1 oy 


5. What ſhall be deemed Waſte with Reſpect to Houſes. 


55. Waſte may be done in Houſes, by Pe them down or proſtrating ,1ag. 53. a. 
them, or by ſuffering the ſame to be uncovered, whereby the Spars or Rafters, | 
Plarnches or other Timber of the Houſe are rotten. 
56. Default of Coverture of an Houſe, is Waſte, though the Timber be a Abr. 
landing. : 15. 

57. But if the Houſe be uncovered, when the Tenant cometh in, it is no 1 Inſt. f 3. a. 
Waſte in the Tenant to ſuffer the ſame to fall down. ä 

53. Though there be no Timber growing upon the Ground, yet the Te- 1 inſt. 33. a. 
tant at his Peril muſt keep the Houſes from waſting, . 
59. If a Leſſee raſes the Houſe, and builds a new Houſe, if it be not fo mg Abr. 


bng and wide as the other, it is Waſte. Kan on if 


Houſe falls by being ruinous, and the Leſſce builds a new one, it needs not be ſo long and wide as 
de old one, Br, Waſte, pl. 93- . : 


bo. 80 if he rebuilds it more large than it was before, it is Waſte ; for it 1 laſt. 53.4. 
will be more Charge for the Leſſor to repair it. | | 

61, But if a Leſſee of Land makes a new Houſe upon the Land where 2 Roll. Abr. 
there was not any before, this is not Waſte; for it is for the Benefit of the 815. 
Leſſor. But according to Lord Coke— | 
62, If the Tenant build a new Houſe, it is Waſte; and if he ſuffer it 
to be waſted, it is a new Waſte. Vet if the Houſe be proſtrated by Enemies Ld oy 
the like, without a Default of the Tenant, or was ruinous at his comin perhaps is 
U, and fall down, the Tenant may build the ſame again with ſuch Materials here to be 
= remain, and with the other Timber, which he may take growing on the underſtood 


Ground, for his Habitation, but he muſt not make the H larger than it of building 
t was, | anew Houſe 


inthe Room 


ol one which was before on the Premiſſes; and thus Rolle and a7 . reconciled, 
3+ 


A (e) Or WAST'E 
IInſt. 53. a. 63. If the Houſe uncovered by Tempeſt, the Tetiant” muſt in com, 


nient Time repair it. wi "oe 
2 Roll. Abr. 64. If a Leſſee flings down a Wall between a Parlour and a 
815. by which he makes a Parlour more large, it is Waſte; becauſe it cannot h. 
, intended for the Benefit of the Leſſor, nor is it in the Power of the Lede 
8 - - to trankpate the Honſe. e. | | 
Br. Waſte, 65. So if he pulls down a Partition between Chamber and Chamber, ty þ Ca 
„ 5:10 Waſte.— Or, g Lan den i 4; | F | 
Roll. Abr. 66. If a Leſſee pulls down a Hall or Parlour, and makes a Stable of i, 4 
| 815. is Waſte. | 120 ibo | $65 £14 
Id. Ibid. 67. If a Leſſee pulls down a Garret over head, and makes it all one ay 
the ſame Thing, it is Waſte, N 40 1%; ON 352 | 
Id. Ibid. 68. If a Leſſee permits a Chamber fore in decaſu pro defefu plauſra 
j onis, per quod graſſum maheremium devenit putridum, & camera ill turpiſma 
edliſſima devenit, Action of Waſte lies for it. | Ten 
Id. bid. 69. So if a Leſſee permits the Walls to be in Decay for Default of dub ; 00 
| ing, per quod maheremium devenit putridum, A ction of Waſte lies. 
| Br, Waſte, 70. Breaking of a Pale or of a Wall uncovered, is not Waſte, mc 


L 94. | | 
| Ta. 1 71. But breaking of a Wall covered with Thatch, and of a Pale of Tus 


covered, is Waſte. 


72. Burning the Houſe by Negligence or Miſchance, is Waſte, 


| 
j / 


IInſt. 53: b. 


; But by the 6 Anne, c. 31. no Action is to be proſecuted againſt any Perſon in whoſe Houſe or Chas 
ber any Fire accidentally begins. 9 


ove 


xlnſt. 53-3. 73. If the Tenant do or ſuffer Waſte to be done in Houſes, yet if he n 
| pair them before any Action brought, there lieth no Action of Waſte ag 
him, but he cannot plead, Quod non fecit Yaſtum, but the ſpecial Matter, 


6. Of what Things annexed to the Freehold Waſte may be committed, 


42 E. 3 6. 74. The removing of a Poſt in a Houſe, is Waſte. 
Of Poſts, / | 
e. fixed in the Land, and not to the Walls by Termor, and taken off within his Term, Waſte dw 
not lie, for the Roule is not , impaired by it. Per King mill, J. and 'Grevill, Serj. Quad non Next 
Br. Waſte; pl. 1. ; ; > ; 


/ 


Id. id. 75. $0 the removing of a Door. 
1 Inſt. 53. | 
In Waſte of taking away Doors, the Leſſce pleaded, that he erected them, and the Court took I 
ference between outer Doors and inner Doors. Per 3 J. Leſſee may take away the inner Doors mth 
in the Term, but not the outer Doors. Mau. 177. pl. 315. Cook's Caſe, alia, Cook v. Hu 


phery. r 


42 F. 3. (. 76. So the removing of a Window. 
It is Waſte, © Fee ö 
though the Glaſs Window be glazed by the Tenant himſelf. 1 Inſt. 5 3. a. | b 


7 


Br. Waſte, , 77: The digging up a Furnace annexed to the Franktenement, and (cling 
pl. 143. So it, is Walte. | . | * 
tho' annex- | | F | | 
ed by the Tenant himſelf. 1 Inſt. 53. a. The Difference is between a Furnace fixed to the Mi 
or tothe Wall of the Houſe ; and in the firſt Caſe the Leſſee may take it away, but not in the 4 
Per Dyer and Oven, J. Ow. 71. in Caſe of Day v. Auſtin, _ 
A Furnace fixed in Medio Domus is but a Chattel, and removeable; but otherwiſe, if fixed to le 
Walls. Per Waimſley. Said to have been agreed in Dyer's Time. Cro. E. 374. in Caſe of Day % 
Biſbich. 80 „f D yer's Fat fixed to the Walls adjudged not removeable on an Attachment. Cro.b 
374. pl. 24. Day v. Biſbich. 
| | 78. Ti 


. 


1 or W A8 T KE. ä EC 463 
18. The rembving of 2 Bench is Waſte annexed. by the Tenant Br. Waſte, 
g ; | | Pl. 143. 

— Ws | 9 I Inſt: 5̃ 3. a. 


\ 


79. If Wainſcot annexed to the Houſe be taken away, it is Waſte. Id Ibid. 
| s Tho' an- 
ced by the Tenant himſelf. Id. Ibid. If fixed to a Wall, it is Waſte. Per Anderſon, Cro. E. 374. 
' Caſe of Day v. Biſbich. Wainſcot annexed by the Leſſor or Leſſee, is Parcel of the Houſe, and 
ether by great or little Nails, Screws or Irons, put through the Poſt or Walls of the Houſe, is all one ; 
at if by any Way whatever it be fixed to the Poſt or Walls of the Houſe, it is Waſte for Leſſce to 
ove them; and ſhall paſs by Grant of the Houſe in the fame Manner as the Cieling and Plaiſter- 
pe, 4 Rep. 64- cites it as reſolved. Mich. 41 C42 Elis. C. B. by the whole Court, in Caſe, of 
Varner v. Fleetwood, But per Dodderidge, J. Wainſcot may as well be removed by a Leſſee as Ar- 
vs Hangings. Roll. 216. in Bridgman's Caſe, + | | x 


90. Of Tables dormant and fixed in the Land, and not to the Walls by Br. Waſte, 
Fermor, and taken off within his Term, Waſte does not lie ; fot the Hou 2 Ta- 


not impaired by it. Per Kingſmull, J. and Grevil, Seij. own, fixed 


cannot be 


nored,andif they are, it is Waſte. Per Anderſon, C. I. Oro. 374- pl. 24: E. in Caſe of Day +. Biſbich, 


$1, Beating down a Wooden Wall, or ſuffering a Brick Wall to fall, is Dy. 108. b. 
o Waſte, unleſs it be expreſsly alledged, that the Walls were coped or pl. 31. Earl 


orered. 1 
V. Smith. 
So of a Mud Wall, is Waſte. Br. Wate, pl. 143. 


82, If Waſte be aſſigned in pulling up a Plank Floor and Mangers of a Id. bid. 
Stable, Plaintiff muſt ſhew that the ſame were fixed. | 

83. If Leſſee erects a Partition, he cannot break it down without being yo. 17 
able to an Action of Waſte, for he has joined it to the Franktenement. Cooke's 

: Caſe, 

84. Shelves are Parcel of the Houſe, and not to be taken away; and Cro.F. 429. 
hough it is not ſhewed that the Shelves were fixed, it ouglit to be intended that Pyot v. La- 
hey were fixed. Per Coke, Ch. J. 2 Buſt. 113. Lady St. Jobn v. Pyot. dy St. John. 
85. Pavement is a Structure, for they uſe Lime to finiſh it. Id. Ibid. 


And held 
it is within the intention of the Cov-vavt for repairing Edifices, Buildings, and it is guaſs Building. 


86. If the Tenant ſuffers the Groundſels to Waſte in his Default of De- Ow. 43- 
ſence, or removing the Water from off them, or of Dirt or Dung or other Nui- Stickle- 
ance which lies or hangs upon it, the Tenant ſhall be charged, for he is bor v. 


bound to keep it in as good Caſe as he took it Hatchman, 
If by not - 

og | | ſcowering 

þ Ditch or Moat the Groundſels of the Houſe are putrified, Waſte ſhall be aſſigned in Dowibus pro non 

brando. Id. Ibid. © . . 


— 


—— 4 | 


D) What ſhall be deemed aste, with Refpett 
to eccleſiaſtical Perſons. 


l, 158 Reſpect to eceleſiaſtical Perſons, it has been held that an 3Lev 268. 

Action on the Caſe will lie for Dilapidations. And— Jenes. Hill, 

, 2, It has been ſaid that Dilapidation of ecclefialtical Palaces, Houſes, and 3 Inſt, 204. 
uldiogs, is a good Cauſe of Deprivation. ' 


3. If 


ff TS OG 
1z Rep. 49* J. If a Biſhop cuts and ſells the Trees of the Biſhoprick, for l j 
cites ed the 4 Prohibition ſhall be granted, commanding bim to ceaſe doin % 
en cc Reſolved in Parliament. wh . bg path ** 
: 4. So if a Parſon or Vicar waſte the Trees of his Parſonage 5 Vi 

| N 42.2 Prohibition ſhall be granted ; for it is the Dowry of the Church. "th 
Caſe. The Patron may have the Prohibition.” | | 


e 
* 
as <7 


%. 


Godb. 259. 5. Sv if a Prebendary waſte the Trees of his Prebend, the Patron may han 
Pl. 357+ Sa- a Prohibition. Between Ackland and Atevell, Prohibition granted by th 
75 e Lord Coventry, Lord Keeper, for the Prebend of Canton and Devon. 

P 6. It has been holden, that if a Biſhop, Parſon, or other ec: 
Perſon, cuts down Trees upon the Lands, unleſs it be for. Reparation of the 
eccleſiaſtical Houſes, and do, or ſuffer to be done, any Dilapidations, that by 
may be puniſhed'for the ſame in the Eccleſiaſtical Court, and a Prohibiia 
will not lie in the Caſe ;- and that the ſame ir a good Cauſe of Deprivain 

of them of their eccleſiaſtical Livings and Dignities. But yet for {wg 
| TI done, they may be alſo puniſhed by the common Law, if the Party willy 

8 there. . | ; | 
| 7. On a Motion for Prohibition, the Suggeſtion red to be, thatth 
99: 297 of Parſon had dug and found Lead Mines in be Clebe, ng had felled Tino 
' Rutland's and it was inſiſted that this was Waſte, and prohibitable by 35 E. 1, 
Caſe. non proſter nend Arbores, &c. But per Cur. it lies not for Mines; for un 


Mines in Glebe-Land can never be opened. 
* | : * 


ET 1 A. a. 1 DIY 


() What Caſte Hall be deemed ercuſeable 


| 1 1 may be obſerved in general, that Waſte which enſues from the A 
Ile of God is excuſeable. Thus, | 
But it be 2. If a Houſe falls by Tempeſt, the Tenant ſhall be excuſed in Adi 
uncovered ly of Waſte, 8 | 
and | | . | 
1 the Tenant ho- ſufficient Time to Repair it, and does not, the Leſſor, if the Leaſe be na 
on Condition of Re- entry for Waſte, may re-enter, but not immediately, upon the "Tempeſt ; forts 
no Waſte till the Tenant ſuffers it to be ſo long unrepaired, that the Timber be rotted ; per Hull; . 
then it is Waſte. Br. Conditions, pl. 40.— f he ſuffers it to continue unrepaired, ſo that at laft the Ha 
caft down by a Tempeſt, it is Waſte, Mo. 62 pl. 173. | 


Inf. 53.2. z. Likewiſe, if a Houſe be abated by Lightning, or thrown down h) 
great Wind, it is not Waſte. 

Br. Waſte, - 4. So if Apple-Trees are torn up by a great Wind, if Leſſee aftervu 

pl. 39. cuts them, it is not Waſte. 5 | 

2Roll. Abr. F. If the Banks are well repaired by the Leſſee, and the Water notith 

820.Contra ſtanding ſubverts them, and ſurrounds his Meadow, by which it is ben 


8 ruſhy, it is not Waſte. 
Years co ; enanted, upon a Penalty of 100. to repair the Banks of a River. They were afterwards brokfl 
down by a ſudden outrageous Flood. F:tzherbert and Shelly held, That he is excuſed the Penalty, 

- cauſe it is the AR of God; but he is bound by his Covenant to repair it, which he muſt do in ce 

nient Time. Dy. 33. a. pl. 10, 11. ; 

I Banks on the Ri er Trent are wnrepaired, it is Waſte ; per all the Juſtices ; becauſe the Treat wi 
1 ſo violent, but that the Leſſee by his Policy and Induſtry may well enough preſerve the Banks, 

—_ . make the Water to run within its bounds ; but the Violence of the Sea is ſuch, that it cannot * 
4} ſtrained by any Policy, and therefore it i« no Waſte if that by Tempeſtuouſneſs breaks the Wall 


ſutrounds the Land. Mo. 69. pl. 187. Griffith's Caſe. N 4 Th 


Abe Leſſor cannot give Trees during the Tenant's Leaſe. | But if he Br. Dong, 
et oþ to a Stran — and commands the Tenant to cut and deliver &c. pl. 13. 
5 who does it, this ſhall excuſe him in an Action of Waſte. And yet 
g Tenant was not bound by Law to obey and execute this Command. 


. 


* 
3 


h t Uatte wall be deemed juſtifiable, by Reaſon 
FRY of the Intereſt of the Party. | 


ENANT in Tail may commit Waſte in Houſes as well as in all | 
T other Parts of the Eftate, notwithſtanding any Reſtraint to the Caf. Temp. 
ntrary, and no Inſtance can be ſhewn, where a Tenant in Tail has been Ld.Talb. 
trained from committing Waſte by Injunction of the Court of Chancery, _ _—_ 
le. And bis Lordſhip ſaid, an InjunRion was refuſed, in Mr. Seville's Caſe of Ter Aue, who being an 
fant, and Tenant in Tail in Poſſeſſion, and in a very bad State of Health, and not likely to live to 
il Age, cut down by his Guardian a great Quantity of Timber, juſt before his Death, to a very great 
due; the Remainder-Man applied here for an InjunRion to reſtrain him, but could not prevail, Ibid. 


2. If Tenant in Tail grants all his Eſtate, his Grantee is diſpuniſhable of 3Le.1a1 pl. 
Faſte; ſo ſuch Grantee's Grantee is alſo diſpuniſhable ; per Clerk, J. 173. Anon. 
3. If a Man deviſes Land to two in Tail, and after the one Deviſee dice Lands were 
«bout Tſue, by which the Reverſion in Fee of one Moiety reverts to the 8'Yen to f. 
tir of the Donor 3 but the other Deviſee is Tenant for Life of the whole, d P. nd 


id after he commits Waſte, Action of Waſte lies againſt him by the Heir of ere, 


be Donor for the one Moiety. 5 

; | | N 1 died without 
te, and the remainder of the Half reverted to the Donor. He brought Waſte againſt B of Houſes 
| Lands to him demiſed, and agreed that the Writ was good; but it was queſtioned if the Count 
jall be general, or of a Haif only, notwithſtanding that both were T cnantsin Common of the Re- 
ron. 2 Brownl. 133. Mallet v. Mallet. | | 


4- But Action of Waſte does not lie againſt Tenant in Tail afier Poſſibility, 11 Rep. 80. 
r the Greatneſs of the Eſtate of Inheritance which was once in him; and * Lewis», 


ſo, as ſome ſay, becauſe the Eltate was not within the Statute at the mg 
reation. | 


; Tenant 
2 : * o ſhall not 
re the Trees, Nc. which he cuts. 4 Rep. 63. Herlakenden's Caſe, —Ang ſuch Tenant may be 
eltrained. in Equity. Sce Poſt, | 


5- If Lands are given to the Huſband and Wife, and to the Heirs of the » laſt. 28. 
body of the Huſband, the Remainder to the Huſband and Wife, and to the Þ- 
lein of their two Bodies begotten ;' and the Huſband dies without Ifſue : 
Lie Wife ſhall not be Tenant in Tail after Poſſibility; for the Remainder 
"Ipecial Tail was utterly void, for that it could never take Effet. For ſo 

"gz as the Huſband ſhould have Iſſue, it ſhould inherit by Force of the gene- 

al Tail; and if the Huſband die without Iſſue, then the ſpecial Tail cannot 

ake Eſſect, inaſmuch as the Iſſue which ſhould inherit in ſpecial Tail muſt 

c begotten by the Huſband ; and ſo the general, which is larger and greater, 

th fruſtrated the ſpecial, which is leſſer ; and the Wife, in that Cale, ſhall 
puniſhed for Waſte. | 


: 8 

Br. Waſte, 6. It has been agreed, that Tenant for Tears may cut Mood; but; 

| E 114. been doubted, if Tenant at Will may but it ſeems, that as long 4 
enant at Will is not countermanded, he may cut ſeaſonable Wood, Ge. ' 


Will cannot | ; 
Juſtify cutting Underwood, without Licence; per Littleton. Br. Waſte, pl. 137. ken 


Br, Waſte, 7. Where a Man leaſes a Wood, which conſiſts only of great Trees, the La 
pl. 126. cannot cut them. | 
Hobart's 8. But a Leſſee may juſtify the cutting of Trees for Reparaing F 
Rep. Caſe Houſes. a 
| 296. 1 Inſt. | . | 
1 54. b. But in ſuch Caſe the Termor ſhall pay the Wages and Salary-of the Workmen' out of bit own May 
and not cut Wood to ſell to pay the Wages. Br. Waſte pl. 1712.— And if he cuts Trees for Repu 
tions, and ſuffers the Trees to lie and putrify, it 1s Waſte, Br. Waſte, pl. 112. 


rInſt. 53.b. 9. Nevertheleſs, if Leſſee cuts Trees for Reparation, and ſells them, ind 4 

ter buys them again, and employs them for Reparation, yet it is Waſte by th 
7 x 

1d. Ibid, 10. So if Leſſee cuts Trees, and ſells them for Money, though with the I. 


- ney he e the Houſe, yet it is Waſte. | 
Mo.23.pk 11. As to the cutting of Timber Trees for Repairs by Leſſee, there un 
80. Anon Difference whether the Leſſor or Leſſee covenantt to repair the Houſes; iy 


If Leer in either Caſe it is not Waſte, if Leflee cuts them. 
co enants to ” 


repair the Houſes, and does not, Leſſee may cut down Trees for the repairing of the Houſes, Brom 


\ — - ä — — 
— — —— 1 1 Ear wv — 


1 Iuſt. 53. a. 12. If a Houſe be proftrated by Enemies of the King, or ſuch like, with 
If Stran Default of the Leſſee, the Leſſee may rebuild it again with the ſame Matei 
=_— En that remain, and may cut other Timber upon the Land to rebuild it, be 
33 0 he muſt not make the Houſe larger than it was. 
Houſe, 


Waſte does not lie: But contra if it be by traiterous Suljecti of the King, Br. Waſte, pl. 13. 


1 Inſt. 53. a. 13. So, if the Houſe coat ruinous at the Time of the Leaſe, and f ll withntk 
Br. Waſte, Term, this is not Waſte in the Tenant. | | 
pl. 130. | | | 
Hohart's 14. But the Leſſee ſhall nat cut Trees to make a new Houſe where thn 
ku þ Caſe qvas not any at the Time of the Leaſe. | | 

296. | 

Br, Waſte, 15: So if a Leſſee ſuffers a Houſe to fall for default of Covering, which 
pl. 39- Waſte, he cannot cut Trees to repair the Houſe. 5 
IInſt. 5. b. 16. And in general, if the Tenant ſuffer the Houſe to be waſted, he cum 

—And in juſtify the felling of Timber to repair it. 

ſuch Caſe 

the felling Timber to repair the ſame, is double Waſte, Ibid, 


rInſt. 54.6. 15. If a Houſe be ruinous at the Time of the Leaſe, though the Leſſee ij 
I che Te- ound to repair it, yet he may cut Trees to repair it. OW oi 


nant cowve- 


nants to repair ſuch ruinous Houſe, he may take "Trees for it, ; Br. Waſte, pl. 130. cites 12 H.. i. 


1 Inſt 53. b. 18. The Tenant likewiſe may dig for Gravel or Clay for Reparatio of th 
Houſe, though the Soil was got open when the Tenant came in; and it 
| juſtifiable as well as cutting of Trees. | | ö 
19. So with regard to a Stable, if it fall without Default of the Leſet " 
I's 1225 Time of the Leſſor, the Leſſee may tale Trees in the £44 of FA Heir to nate 
> new Stable, if it be of Neceſſity. | 
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21. Cutting Wood to burn, here the Tenant has ſaffient Hedgwood, is 8 B. 59. 
alt . 4 ; . * 
— Where Leſſee for Years has Power to take Hedge · boot by A/ignment, Dy. 19. pl. 


ay the Power which the Law gives him. 

23, If Leffor except his Trees in his Leaſe, the Leſſee ſhall not have Fire- 4 Le. 162. 
ot, Hay-boot, &c. which he ſhould have otherwiſe ; and the Property of pl. 269. 
Trees is in the Leſſor himſelf, - ir 


r. Upon ſuch Reſervation, Waſte will not lie againſt the Tenant for cutting Trees, becauſe they 
not Parcel of the Thing leaſed, but Treſpaſs lies in ſuch Caſe. Dy. 19. pl. 110, 


24. Yet it has been ſaid, that Leſſee for Years, the Trees being excepted, Noy 29. 
Liberty to take the Shrowds and Loppings for Fire-boot ; but if he cuts Nich r 
Tree, it ſhall be Waſte, as well for the Lopping as for the Body of the Makepeace. 


lee. ; 


ts Wood for that Intent to take his Boot Wood, and the Owner of the pl. 99. 
nd takes it away, an Action of Trover and Converſion lies againt him by Coram 
Tenant of the Land who hath ſuch Fire-boot. Barkley. 


Anon”. 
26, If the L or is bound in a Bond of 100). and the Leſſee cuts taventy Dy. 36. b. pl. 
ts, and ſells them, and pays the Obligee for his Leſſor, yet Waſte lies againſt 38. Male» 
m for cutting them down, though the Money was applied to the Ule and derer v. 
oft of the Leſſor. | Spinke. 
27. If A. hath common of Eſtovers in the Wood of B. for Houſe- boot, Clayt. 47. 
d he cuts down four Trees for that Purpoſe, and in the Working, they prove Pl. Sr. 

for the Uſe, as for Poſts of a Houſe, c. It was held, that A. cannot er 
wert this Timber to any other Uſe, &c. neither can he ſell and buy other * 9 


Wood with the Money; and he cannot enlarge the Houſe with this Tim- pembroke's 
nor board the Sides of the Barn there which had Mud-Walls, or the like Cale. 

ore, 6 

28, Where a Rent is granted in Fee with a Proviſo to enter and retain 1 Lev. 177. 
ſatisfied of the Profits ; the Grantee, upon Entry, cannot cut Trees or do Jemmet v. 
alle; per three Juſtices. | 105 Cooley. 


29. Cutting of dead Wood, is no Waſte. F. N. B. 59. 


| | IS (M). 
30. Ifa Man leaſes Land with general Words of al' Miner of Coals, where Hobart's 
* ur not any Mine of Coals open at the Time of the Demiſe, after the Leſſee Rep C 296. 
u a Mine, he cannot juſtify the cutting of Timber-Trees, for making of 19. Darcy 


* 


ne, though without them he could not dig and get the Coals out of the 38 


ne: And this is like to a new //ouſe built after the Demiſe, for the Repp- Where the 
on of which he cannot take Timber upon the Land; and it had been Caſeis more 
ale to open it, if it had not been granted by expreſs Words: And it wag Clearly re- 
by 1{ubart, That the Law had been the ſame if the Mine was open at Ported. 
Time of the Demiſe: | 8 5 


* 


Vot. v. Hh 00) Who 


Or WAS YT E. (F) R Fw 


the may take it without Aſſignment ; for the Affirmative does not take 15. Aen. 


25. If a Tenant that has Fire-boot to his Houſe in another Man's Land, Clayt. 0. 


nbeons, Corſes, Rolls, Roll-Scopes, and other os in and about the ſaid 1. Aſvwith. 
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(o) Gulho may bring an Attion of Waſte 


* Theſe 1. ] Y 13 Ed. 1. c. 22. the Action of Waſte is given to one Tx 


Bape | common againſ} another“. 


well Joint-Tenants as Tenants in common, for both of them hold in communi; and ſo do old Back 
and Records term them both. But though the Generality of theſe Words do extend to 
yet in good Conſtruction they are not within the Purview of this Act, becauſe they were compli 
to make Partition; for this Act extends not to them that had Remedy by the Common Law. 


Br. Waſte, 2. Where there are Tenants in Common for Life, the one ſhall not ha 

Pl. 79. © Treſpaſs of Trees cut againſt the other, but ſhall have Waſte pro indi 
though they are only Tenants for Term of Life, &':. but the one may la 
Treſpaſs of Corn cut againſt the other. . 

11 Rep. 49. 3. If one Coparcener before Partition makes Feofſment to another, al 

8 TT one of them does Waſte in the Trees, Waſte lies. | 

©. ” x 

2Roll. Abr. 4. Likewiſe if two Jointenants do Waſte, and after the one enters int I 

828. gion, Waſte lies againſt the other alone. ; 

It is queſti-. 5. By the 20 Ed. 1. St. 2. an Action of Waſte is maintainable by the Her jo 

oned if this Je done in the Time of his Anceſtors, as well as for the Maſte dune u. 

et an own Time. 3 ö 

Ordinancde | 

-only. See Maynard's Ed. 2. 231, 273, 274- | q 


k inſt 33. b. 6. This Action muſt be brought by him that hath the immediate Flay 
285. a. and Inheritance in Fee-fimple, or Fee-tail, but ſometimes another may j 
with him. 5 | 
IInſt. 53. b. 7. It is ſaid, that the Reverſion muſt continue in the ſame State thi 
356. a. was at the Lime of the Waſte done, and not granted over; for though 
2Roll. Ahr. Reyerfioner taketh the Eſtate back again, the Action is gone, becaule f 
$25. Eftate did not continue : But in ſome ſpecial Caſes an Action of Waſte! 
| lie, though the Leſſor had nothing in the Reverſion at the Time of the N 
done; for if a Biſhop makes a Leaſe for Life or Years and dies, and the 1 
ſee, the See being void, doth Waſte, the Succeſſor ſhall have an Ada 
Waſte, This is allowed upon a particular Reaſon. A Purchaſer ſhall 
an Action of Waſle, though the Statute of 20 Ed. 1. tpeaks of thoſe du 
i Inberitois. | | 
rInſt.341.2 8. A Tenant for Life cannot have this AQion, but a Parſon, C 
lust. 53. b. have an Action of Walte, and the Writ ſhall ſay, Ad exheredatinen 
356-% ele, for it is the Dowry of the Church. If a Tenant doth Waſte, al 
| in Reverſion dieth, the Heir ſhall not have an Action of Waſte, for N 
done in the Life of his Anceſtor : For he cannot ſay that the Walt 
done to his Diſinheriſon; neither ſhall a Biſhop, Maſter of an Hoſpitt, 
. ſon, &c. have an Action of Waſte done in the Time of their Predecefſon 
5 Rep-67, 9. If a Leaſe is made to A. for Life, the Remainder to B. for Lik 8 
7 mainder to C. in Fee; no Action of Waſte lieth againſt the firſt l 
during the. Eſtate in the mean Remainder, for then his Eſtate wool 
deftroyed. Otherwiſe if B. had a mean Remainder for Years, ot 
as be no Impediment, the Recovery not deſtroying the Tos 
- ears. . 
x Inſt. 285 10. If Leſſee for Years committeth Waſte, and the Years do exp! 
a. ww; Wl the Leſſor ſhall have an Action of Waſte for the treble Damages, ® 
* 4 4 he cannot recover the Place waſted ; but if the Leſſor accepted of: 
5 8 658. render of a Leaſe after the Waſte done, he ſhall not have his AGM 
Waſte. It is ſaid that if a Tenant repairs before Action brought 8 «., 


7. 


| 0 For 
* 
* 


* 
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Gon cannot have an Action of Waſte ; but he cannot plead that he 
did no Waſte, therefore he muſt plead the ſpecial Matter. | EY, 
11. Likewiſe, by 11 H. 6. c. 5. where Tenants for Life, or for another's And ſo it is 
Life, or for Years, grant over their Eſtates, and take the Profits to their own A a 
A , . f | Aſlignees ; | 
Ule, and commit Waſte, they in Reverſion may have an Action of Waſte the Aion 
ainſt them. | les againſt 
againſt 172 5 | Y | him that 
takes the Profits ; but this is by the Statute of 11 H.6. c.5. For in that Caſe the Pernor of the 
Profits did not hold the Land. 2 laſt. 302. a $6 ; 1 
If Tenant for Life or Tears does Waſte, and grants over his Eſtate, the Writ lies againſt him who did 
the Waſte, and not againſt the Grantee, F. N. B. 56. (A) - But if the Waſte be done after the Alic- 


ration made, then it lies againſt che Tenant, F. N. B. 60. (L) but ſays, famen Ser. 


12. He in the Remainder as well as the Reverſioner may bi ing this A Aion 8 
and every Aſſignee of the ſirſt Leſſee, mediate or immediate, is within this + 0 $ 


AR. | 2 laſt. 302. 


(H) againt whom the Attion of TUalte may be 
© brought. Tons 


l, [* has been ſaid, that there are five Writs of Waſte, two at the Common r Inſt. 5 4. a. 
Law, as for Waſte done by Tenant in Dower, or by Guardian; three 2 Inſt, 145, 

by Statute, as againſt Tenant for Life, Tenant for Years, and Tenant by the 299, 301, 

Curteſy. It has been ſaid however that Tenant by the Curteſy was puniſha- 305, 

hie for Waſte by the Common Law, for that the RG created his Eſtate as 

well as that of the Tenant in Dower, and therefore the Law gives like Reme- 

dy againſt them. But on this Subject the Authorities in the Books are very 


- 


a contradictory, as the Reader will perceive by attending to the Note ſubjoined 

W to the following Clauſe of | 

«1 2. The Statute of Gloucgſſer, 6 E. 1. cap. 5. which, enacts, That a Man No Aten of 
Noe from henc:forth ſhall have a * IWrit of Waſle in the Chancery againſt F him Waltelaybe. 


that + holds by Law of England. 9 9 


ceſter, but againſf Tenant in Doster and Guardian, and by the Statute, Aftion of Waſte is given againſt Te- 
nant by the Curteſy, Tenant for Term of Life, and Tenant for Term of Tears, Br. Waite, pl. 68 
Lord Cote ſays, a Reaſon is required, (that ſeeing as well the Eſtate of the Tenant by the Curteſy, as the 
Tenant in Dower are created by Act in Law), wherefore, the Prohibition of Waſte did not lie as well 


4 againſt the Tenant by Curteſy as the Tenant in Dower, at the Common Law; and the Reaſons he 
allizns is this, for that by having 1ſue the State of the Tenant by the Curteſy is originally created, and yet after 
1 that be Pall do Homage lone in the Life of his Wife, which proves a larger Eſtate; and ſeeing that at 
alte the Creation of his Eſtate he might do Waſte, the Prohibition of Waſte lay not againſt him aſter his 
al, Wife's Deceaſe ; but in the Caſe of Tenant in Dower, ſhe is puniſhable of Waſte at the firſt Creation 
en of her Eſtate, 2 Inſt, 145.— But 2 Inſt. 299. ſays, that at the Common Law, Waſte was puniſhable in 
1 three Perſons, (vie. Tenant in Dower, Tenant by the Curteſy, and the Guardian but not againft 
Like f Tenant for Liſe, or Tenant for Years; and the Reaſon of the Diverſity was, for that the Law create 
t It their Eſtatcs and Intereſt : and therefore the Law gave Remedy againſt them, but Tenant for Liſe 
wool and for Years came in by Demiſe and Leaſe of the Owner of the Land, c. and therefore he might, 


for f in bis Demiſe, provide againſt the doing of Waſte by his Leſſee; and if he did not, it was his Negli- 


Ten gence and Default, | 
Ly Neither this AR, nor the Statute of Marlbridge, doth create new Kind of Waſte, but gives new 
f Remedies for old Waſtes; and what is Waſte and what not, mult he determined by the Common 
pre, law. 2 Inſt. 300, 301. 1 
15 th two are Fointenants for Years or for Life, and one of them does Waſte, this is the Waſte of 
of a ticm both as to the Place waſted, notwithſtanding the Words of the Act are, (him that holds) 2 Inſt, 


392. : 
Ag Here Tenant by the Curteſy is named for two Cauſes, 1f, For that albeit the common Opinion 


chu, ie Was that an Action of Waſte did lie againſt him, yet ſome doubtgd of the ſame in Reſpe to this Word, 
* (at) in the Writ, for that the Tenant by the Curteſy did not hold of the Heir, but of the Lord pa- 
gr, and after this AR, the Writ of Waſte grounded thereupon doth recite this Statute ; 424%, 
r that greater Penaltics were inflicted by this Act than were at the Common Law. 2 Iuſt. 3or. 


H h 2 * 3. Or 


470 55 (H) Or WAS T E. 
„A Leſſee 3. Or * otherwiſe for term of Life, or for Term of Tears, or a Wen + i 
| Life; or for © : 1 N | 
another Man's Life, is within the Words and Meaning of this Law, and in this Point this Ad __ 
- duces that which was not at the Common Law. 2 Inſt. 301. 1 | 
If Femme Lefſec for Life takes Huſband, the Huſband dort Wafte, the Wife dies, the Huſband flall ue 
niſped by this Law ; for the Words of this Act be (a Man tha; holds, Cc. for Liſc)and the Huſtay 
+Þ<14 not for Life ; for he was ſeized but in Right of his Wife, and the Eſtate was in his Wife, 2 js 


"ES 
I 
— 
\ 


SD #d0f rk e 


Cl. 

F He that hath an Eftate for Life by Conveyance at Common Law, or by Limitation of Uſe, is a Texy 
within the Statute. 2 Inſt.” 302. hi | 

Tenauts for Years of 2 Meoicty, 3d or 4th Part, pro indiviſe, is within this Act; and ſo it is of Temm 
by the Curtcfy, or other Tenant, for I. ie of a Avic, &c. 2 Inſt. 302, . 

+ This is to be underſtood of all the five Kinds of Dowers whereof Littleton ſpeaks, viz, Dower 4 
Common Law, Dower by the Cuftem, Dower ad Oftium Elſie, Dower ex Aſſenſu Patris, and Dower 40 
Pluis beale; ard againſt all theſe the Action of Waſte did lie at the Common Law. 2 Inſt, 30;, 

If Tenant in Dower be of a Manor, and a Cepybolder thereof commits Waſte, an Action of Walle ls 
againſt Tenantin Dower. 2 ft 203. b 


oY 
2 


= Io 
6Rep.37.-b. 4. Action of Waſte lies againſt an Oc upant for Life, becauſe he ty 
Dean and the Eſtate of the Leſſee for Life, and holds for Life, as the Sw 
| Chapterof mentions. | 1 Ta 


Worceſter. | 
Roll. Abr. F. If Leſſee for Life be attainted of Treaſon, by which the Leaſe is ſorſei l 
820. ed to the King, who grants it over to J. S. and be afterwards does Wa, E 


though he comes in en le Poſt, yet Action of Waſte lies againſt him, 

Br. Waſte, 6. So if a Man diſſeiſes the Tenant for Life, and does Waſte, yet Aion d 
pl. 138. JWaſte lies againſt the Tenant for Term of Life ; for he may have hit. Rah 
| over againſt the Diſſciſor. : f 

x Inſt. 54. a. 7. Likewiſe, if an Eſtate be made o A. and bis Heirs, during the Life 

. (8) B. A. dies, the Heir of A. ſhall be puniſhed in an Action of Waſte, 

6 Rep. 37 ?, But an Action of Waſte does not lie againſt Tenant by Statute Merchas, 
Dean and Elegit or Staple, becauſe it is not an Eſtate for Life or Years, and th 


ns hon Statute mentions thoſe who hold in any Manner for Life or Years. Cam 


b. N B. 38. Fitzh. Na. 58. H. and there ſaid, that, in the Regiſter is a Writ agant 
(H) and in him. | PO 
the new ö | n 
Notes there (a) cites 21 E 3 26. that a Scire Facias was brought againſt a Tenant by Elegit, who las 
cut Trees, to pay the Refidue of the Money ib anſwer for the Trees cut, and for the Plaintiff to bave bis Li 
Lala per Curiam. By the Statute againſt cutting Trees this is in the Nature of a Treſpaſs, and les ne 
in, Account, nor is he puniſhable in Waſte, but in an Action on the Caſe, Waſte lies not againſt T6 
_ nant by Elegit, but Writ of Account, Br Waſte, pl. 78. | 


* 


4 


* 


br, 


Fit zh Na. 9. Some Books give the Reaſon of it to le, becauſe the Conuſor, if he con- 
$8. d. (2/0). mits Waſte, may have a Venire facias ud computandum, and the Waſte ſhal be 
I fuch Ne- in the Deb | 

e e recovered in the Debt. 


Timber it ſinks the Debt, and the Conuſor may have Scire Facias ad RR Ag 3 Mod. 93. Arg, wt 
Caſe of the Mayor and Commurajty of Norwich .. Johnſon. ; | 


2 Inſt. 303. 10. If a Man makes a Leaſe for Years, and puts out the Leſſre, and nate 

Leaſe for Life, aud the Leſſee for Years enters upon the Leſſee for Liſe, and du 
Maſle, the Leſſee for Life ſhall not be puniſhed for it. 

- Brownl it. If Leſſee for Years makes a Leaſe of one Moiety to A. and of the ade 

238. Anon. Moiety to B. and A. does Waſte ; the Action ſhall be againſt both ; for the 

Walte of the öne is the Walte of the other. : 

Br. Waſte, 12. An Action of Waſte lies apainſt a Deviſer, and the Writ may ſuppl 

pl. 138. it ex Legation, for it is within Equity of the Statute. 


* — 


Or - AE. (M) | $91 


13. No Action of Waſte lies againſt G ar an in Socage, but an Account 1 Inſt. 54. 
or Treſpaſs | ' S. P. contra 


| F 

E) and 2 Inſt. 135. ſays, the Heir within Age ſhajl have an Action of Waſte againſt the Guardian 
in Socage.— But F. N. B. 59. (C) in the new Notes there, (d) it ſays, that the Heir in this Caſe 
ſhall have Account or Treſpaſs, but not Waſte And Ibid. (A) in the new Notes there (d) ſays, 
Nate, Waſte does not lie againſt the Guardian in Socage, but only Account or "Treſpaſs, according to 
the Nature of the Waſte, and ſays it was adjudged 16 E. 3. 

If Guardian in Socage in Right of bis Wife does Waſte, the Writ ſhall be againſt the Huſband only, 
Browal. 239 n 8 | ; 


14. If an Eſtate of Lands be made to Baron and Feme, to hold to- them Litt.s. 38r. 
during the Coverture, Ze. if they waite, the Feoifor ſhall have Writ of Walte 


R ialt them. : want. 
l * 5. If Feme Leffee for Life marries, and the Huſband dies Wale, Action 2Roll. Abr. 
« lies againſt both. 827. 


16. And, if in the above Caſ-, the Huſb ind dies, Action of Waſte les 1. Ibid. 
againſt the Feme for the Waſte he committee. 

17. But if Tenant in Dower marries, and the Huſband does Waſte and 14. 1yjiq. 
dice, the Feme ſhall not be puniſhed for this, ; 

18. Likewiſe, if Baron and Feme are Lefſees for Life, and Baron does 
Waſte, and dies, the Feme ſhall be puniſhed in Waſte, if foe agrees to the v2" 3 

| | nſt. 54. 

_ 55 | . Kelw. 113. 
pl. 42,——Though there have been Variety of Opinions in our Books. She ſhall be puniſhed for 
the Waſte done by her Huſband in like Manner as if a Stranger had done it; arid after the Death af 
her Huſband ſhe is in from the Leſſor 2 Inſt. 303. | 
The Feme ſhall not be puniſhed for this Waſte ; per Hate, Br. Waſte, pl. 58. Br. Waſte, pl. 133. 
lays, that Waſte does not lie againſt the Feme. But ſxys. quære, If this be not the Waſte of both; 
and ſays, So ſee where there is Folly in the Feme, and where not. [Quære, if this does not mean by 
her agreeing to the Eſtate after the Baron's Deuth.] 


19. But if ſbe waves the Eftate, ſhe ſhall not be charged. 5 Abr. 
a | , 27. 

20. So upon Leaſe for Tears made to the Baron and Feme, Waſte lies 14, Ibid. 
againſt both. And 8 
21. If Baron and Feme are Foint-lefſees for Years, and Baron does Waſle, 14. Ibid. 

and diet, Action of Waſte lies for this againit the Feme. 

22. Upon Leaſe for Lif:, to Baron and Feme, -Waſte lies againſt both. Id Ibid. 

23. Likewiſe, if Feme commits Waſte, and then marries, the Action ſhall be Id. Ibid. 

brought againſt both. ; And the 
Wit may be 

Quod fecerunt Vaſtum, or Duod Uxor, dam ſola fuit, freit Vaſlum. Br. Waſte, pl. 55. 


24. If Baron ſeized for Life of bis Wiſe in Right of bis Wife, does Waſte, and: x tote. 34. 
after the Feme dies, no Action of Waſte lies againſt the Baron in the Tent, SRep. 75. b. 
100 becauſe he was ſeized only in Right of his Wie, and the Franktenement was T*folved per 


in the Feme. „ 
Clifton's © 
Caſe, that the Writ docs not lie; and the Reporter ſays, Nota Reader, This Judgment given upon 
ale! Conſideration uf the Statute of Glaueefler, and of Opinions ier in 10 H. 6.11 C 12 by Strange and Cots 
440 ur. 8. C. cited by Treby, Ch. J. Lutw. 674. Baron v. Barkley; and ſaid the Reaſon is, be- 


vile it cannot be ſaid that the Baron tenuit ex Dimiſſione, according to the Words of the Statute, 


or the 25. But if Baron, p»ſefſed for Years in Right of the Feme, does Waſte, 1 luft. 54. 
and after the Feme dies, Action of Waſte lies againſt the Baron, b:cauſe the 
gives the Term to him. rs 
26 A. made a Feoffment in Fee to the Uſe of himſelf and his Wes and to Gedb. 4, x. 
bu Here, there were Underavoods on the Lands, which were uſually cut at 21 P!-6+ Auon. 
Tears Growth ; A. ſuffered them to grow 25 Years, and then died; per tot. 
ur, This ſhall bind the Wife ; for where the Law limits a Time for Te- 
out for Life to fell Underwood, if it be not felled in that Time, it ſhall not 
be felled by a Tenant for Life afterwards, but it ſhall be Waſte. | 
Ln 227. Laſe 
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N. B 59. 
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472 (H) Or W AS 1 | 
o. d. 27. Leſſee for Tears of Lands bodyht Treer with Liberty to cut them tha 
. Anon. avithin 80 Years. Aﬀterwards the Leſſer bought the Inheritance, and deviſed 
190 his Wife for Life, Remainder to the Plaintiff in Fee, and made bis Wife Eu, 
cutrix, and died; ſhe cut down the Trees; adjudged that an Action . 
maintainable; for though the Trees were once Chattels in the Leſſee, jet by 
purchaſing the Inheritance, they are again united to the Land. 
F. N. B. 59 28. If the King commits the Wardſhip of the Heir in Ward unto another 
(BY) and the Commitice does Wafie, then, upon a Surmiſe made thereof i 
Chancery, the King ſhall ſend a Writ unto the Eſcheator to go to the 
Land, and fee if Waſte be done, and to certify the King thereof in the 
Chancery, ; | 
Id. Ibid. 29. If Eſcheators do commit Waſte in Lands which they have in they 
Hands in Cuſtody; the Heir within Age, or of full Age, ſhall hape a 
- Action of Waſte, and ſhall recover treble Damages againſt them, and thei 
ſhall ſuſſer Impriſonment two Years at the leaſt, at the King's Pleaſure. And 
ſo if Eſcheators do commit Waſte in other Lands, ſeized into the King's Hand 
by Inqueſt of Office. i 
19. Ibid. 30. And Eſcheators, or other Guardians of Lands, in the V acation of the 
Tiemporalities of Biſboprics, ſhall do no Waſte, &'c. / 5 
Hob. 36. pl. 31. Pending a Quure impedit, if the Incumbent cuts Trees upon the Glebs, 
— „ and upon the 85 of Copyholders of a Manor, Parcel of the Rector, 
WE * Prohibition hes. | | | 


Mo. 917. 32. Prohibition is awardable againſt any one who waſtes the Hoſe i 
2 —55 the Parſon Incumbent, or cuts the Trees, or does any Maſte. Agreed by all the 


Caſe. C 
The Probibition of W, afte was abrogated, and the Action of Wafe framed upon the Act of M. Am. 2. (c. 14 
as in the Regiſter appears. 2 inſt. 146. 
2 Inſt. 302. 33. If Tenant by the Curteſy, or other Tenant for Life, male a Leaſe ju 
; Tears, and be in the Revenſion confirms it, and Tenant by the Curteſy dies, u 
Action of Waſte lies againſt the Leſſee. 
IInſt. 54- 34. But if Tenant by the Curteſy grants over his Eſtate, and Grantet 


Le. 291. pl commits Waſte, the Action of Walle onght to be brought againſt the Je. 
| mw_y bt! nant by the Curteſy by the Heir, and thereby he ſhall recover the Land again 


the Aſſignee; For the Privity which is between the Heir and the Tenaut by 
the Curteſy. 


2Roll. Abr. 435. So if Tenant in Dower grants over her Eſtate, and after the Grate 


828. 2 luſt. commits Waſte, yet an Action of Waſte lies againſt the Tenant in Dower, for 
— 7D be the Privity between them. | 


i 
1 


in Walker's Caſe. The Reaſon whereſore, at the Common Law, the Action of Waſte did lic againf 
the Tenant in Dower, or Tenant by the Curteſy, albeit they had aſſigne d over their Eſtates, va 
becauſe no Action of Waſle, by the Common Law, lay againf! the Aſſignee for W aſte done after the Asten 
therefore, the Action of Neceſſity did, ſor ſuch Waſte, Fer the Aſſignment) lie againſt the Tenant by 
the Curteſy, or Tenant in Dower. 2 Inſt. 300. 

And it lies againſt her, and not againſt the Grantee, for the Grantee cannot be Tenant in Dower; 
arid Confirmation by the Heir tothe Tenant in Dower is no Bar in this Action; becauſe it ſhall not change ba 
Eſtate. Br. Waſte, pl. 76. . | 

ſ Where the Huſband levied 2 Fine, and took back an Eftate for Life, Remainder to bis Son in Tail, and fd, 
and the Son endowed the Mother, who afſizned over the Eſtate. It was nevertheleſs adjudged, that Watte 
Þid againſt her as Tenant in Nower, F. N. B. 55. (E) in the new Notes there (a). 


1 Inſt. 54. .,. 36. But if Tenant by the Curteſ or Tenant in Dower, grant over ther 
8. P. 5 Rep. Eſtate, and Grantee does Waſte, 5 the Heir, either "ur Pulp or after the 
. Alignment, grant the Reverſion over, the Stranger hall have Adios d 
G Cafe—F.N. Waſte againſt the Aſſignee, becauſe the Privity is deſtroyed. 
« B. 56. 

$ 5 

i 

! 


ry m- £53 


(E)S. p. For agg einer hold by. the Curteſy, but of the Heir, t5',—He can bold of none but ft 

Heir, and his Heirs by Deſcent. Tian: 316. ma Kir. of the Baron endows. the Fern i be * 

ſigns over the Efrate, Waſte lies for him a inſt the Wife; for the Plaintiff mall not ſuppoſe in n 

|} Writ, that ſhe held in Dower of him ex Affgnatione ; but only that ſhe held in Dower of bus Hertz. 
| F. N. B. 56. (E) ip the new Notes there (a). * 
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bf Le r Life grants ever his Eſtate upon. Condition, and r Inſt. 4 
Fu the — nin Waſte, and Grantor enters for the Condition broken, he The Action 


f | 5 l 
cannot be charged for the aſte committed by the Grantee. | 8 


of Tenant for Years. 2 Iuſt. 302. — And the Place waſted 


* - 


zgainſt the Grantee. * And ſo it is in Caſe 
hall be recovered. 1 Inſt. 54. a. 


38. So if Leſſee for Life makes F:offment upon Condition, and Feoffee 2 Roll. Abr. 
commits Waſte, and after Leſſee re-euters for the Condition broken, Action 329. contra 
of Waſte does not lie againſt him for the Waſte committed by the Feoflee. - Tank. 

39. If Tenant for Life without Impeachment of Waſte" leaſes for Years, Sir W — 
or otherwiſe, and Leſſce for Years commits Waſte, he in Remainder in Fee 51. pl. . 
hall not have Action of Waſte; for this” Leaſe was derived out of the Bray v. 
privileged Eftate for Life, and if Waſle lay, it ſhould be brought againſt the Tracy. 
Tenant for Life, who made the Leaſe, and he was diſpuniſhable, But, | 

40. If there be 57 for Life: Remainder in Tail, Remainder in Fee to the 2 Roll. Abr. 
Liſee, and he does Waſte, he in Remainder in Tail ſhall have Action of 828. 
Walte. | | 
41, If Leſſee for Life and for Years, commits Walte, and dies, his Exe- Id. Ibid. 
cutor ſhall'not be charged for it. Contra 46. 


1K 4-46: de 
admitted. Br. Waſte, pl. 48, 


42. But a Condition in a Leaſe not to do Waſte, extends to the Aſſignee, Clayt. Rep. 


vithout naming him, and that as inherent to the Land. s | 126,127. pl. 
LED 125. Ward 


v. Waddington. 

43. If Leſſee for 100 Years grants Part of his Term to another, and he com- Brownl. 
mits Waſte, the Action ſhall be brought againſt the firſt Leſſee, 238. 

4 Leſſee for Tears made a Leaſe of one Moiety to A. and of the other Id. Ibid, 
Miiety to B.—A. does Waſte, the Action ſhall be againſt both; for the | 
Waſte of the one is the Waſte of the other. 

45. B. Leſſee for Years, the Reverſion to A. in Fee; B. aſſigned all his ns. 63. 
Term and Intereſt to J. S. reſerving all Trees growing and being on the PX. 
Lands, and afterwards he committed Waſte in cutting down the Trees; cafe, If 
A. brought an Action againſt J. S. and jt was diſputed whether the Action Tenant for 
would lie. It ſeemed agreed, that if the Reſervation was good, then the Years or for 
Action would lie againſt the Aſſignee ; but to prove it void, it was inſiſted, that T Mees. 
what a Man cannot grant he cannot reſerve ; ſo that becauſe the Leſſee can- 1 4% for 
not grant the Trees, he cannot reſerve them. As to the Point of Law the Years, or 
Court was divided. - 5 22 
Life, except- 
ing the Timber-Trees, and after Waſte is done in felling down the Trees, the Action of Waſte is — 
tauable againſt the Aſſignee, for as to the Leſſor they are not ſevered from the Land. 2 laſt. 3 3. 
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46. But Action of Waſte does not lie againſt Tenant at Will, Br. Waſte, 
pl. 52. wha 


lays, that Caſe lies, but not Waſte. If Tenant at Mill to him and his Heirs, according to the Cuflont, 

ir encther, Tenant at Will cuts Trees, Action of Hue does not lie, but Treſpaſi ; per Aſcough, Juſt. which 

was not denied by the other Juſtices, but it is not expreſſed whether he ſhall have Treſpaſs i et Ar- 
"is, Br. Treſpaſs, pl. 147.— Tenant at Will cut down Trees, Leſſor brought Treſpaſs Viet Arm. 
4zanſt him, and held good, and Judgment accordingly. 4 Le. 167, pl. 271. Walgrave v. Somer- | 
l. — decauſe otherwiſe he ſhall have no Action. tor Waſte is not maintainable —1 Inſt. 57. a. 

lt lies not againſt Tenant at Will for permiſſi ve Wafte, either by Common Law or by Statute, Arg. 
Wow. 315, Cunlip v. Rundle. | | 


be * 3 | | 
Ar do ſome, agaialt Laſſs for a * Year, thongh the Statute 3 by . 
48E. 3. 25 


ſt lies agaioſt Leſſee for a Year, and ſo from Year to Year- Br. Waſte, pl. 52 . 
. P. Orfor half a Year. 2 Inſt. 303. And fo tho' he holds only for twenty * * C. 467. 
1. Again vo 


— 


.: L ee oe 
I. Againſt whom it may be brought for Waſte done by a Stranger 


45253 26.b. 48. If a Stranger commits Waſte, yet an Action of Waſte lies * 


1 he rare the Leſſee, for in a Treſpaſs h bi 11 ory 
e the Leſſee, for in a Treſpaſs he Nan | recover his x Thy again th, 


bridge pro- Stranger. | by 5 

ln its Farmers doing Waſte, and yet if they ſuffer a Stranger to do Waſte they ſhall be charyed wi 50 
it; ler it is preſumed in Law, that the Farmer may withſtand it, & qui nen obftat 2 ch 
ſucere widetur. zdly, The Law does give to every Man hjs proper Action, ſo as none N. Fa 61 
Rem-dy ; and therefore in this Caſe the Leſſor ſhall have his Adtion'of \* aſte agtinſt the Lefſee, a cw 

the Leſſee his Action of Treſpaſs againſt him that did the Waite; and ſo the Loſs, as Reaſon require | 

in the End ſhall be upon the Wrong-doer; and if the Leſſor ſhould not bave his Action of M afte ke Jone 
bed be without Remedy, 2 loft 145, 146. = Tiel 


— 


ab 3.27 b. 49. So if a Stranger diffeiſes Leſſee and commits Waſte, Waſte brand alt 


r. the Loeſſee for this, for he ſhal! have his Remedy againſt the Stranger. 
or can- ; p | 


not in ſuch Caſe, have Treſpaſs againſt the Diſſeiſor. Br, Waſte, pl. 37. cites S8. C. 62 
55 | | F { Ni 
46.3. 17.b. Fo. If a Man, who has Common of Eſtovers of Land in Leaſe, does Wade bus 
| in cutting ſuch Wood as he ought not, Action of Waſte lies againſt Leſee 
for it; for it ſeems he may have Treſpaſs agaioſtCommoner, for he is as a mer + 
Stranger for this. F . 
F. N B 60. 51. A Guardian ſhall not be puniſhed in Waſte for Waſte done by 
. Stranger | | | 
49 E. 3. 26. 52. If Leſſee for Life leaſes for Years, and Leſſee for Years does Waltz, = 
b. Waſte lies againſt Leſſee for Life, 


. [ 

i Inſt. 54a, 53. Tenant by the Curteſy and Tenant in Dower ſhall be puniſhed fo 

Fer he in Waſte done by a Stranger. : | | 

the Rever- a : 

hon cannot have. any Remedy but againſt the Tenant, and the Tenant ſhall have his Remedy again 

the Wrong doer, and recovcr all in Damages againſt him, for voluntary M aſte and permiſſive ak 
all one to him that hath the luheritance, But if the Waſte be done by the Enemies of the King, the 


'Ienant ſhall not anſwer fer the Waſte done by them, for the Tenant has no Remedy over again 
them. & Inſt, 303. ; ; 


2 
N 


rInſt, 54.2; 54. If two'are Jointenants of a Ward, and the one does Waſte, both (ll ** 
2 Inſt. 305. be puniſhs] in Action of Walle. | 

cites 3 E.3» ; 

18. So of Waſte done by one, bot. ſhall be attainted for it. See 2 Inſt, 303. 


xloſt. 54a. 55s An Infant ſhall be puniſhed in AQion of Waſte for Waſte done by 5 
a Stranger. | | 
Ilaſt. 54. a. $6. Baron and Feme ſhall likewiſe be puniſhed in Waſte for Waſte dere 
* If an Infant by a Stranger. | * * | 

is Tenent ; | 

by the Curteſy or Leſſee for Life or Years, he ſhall anſwer for the M aſte done by a Stranger, and have 
his Remedy over; though ſome have holden the contrary; and ſo it is in caſe'of a Feme Covert, fr 
the Privilege of Coverture and Infancy, in this Caſe, ſhall not prevail againſt the Wrong and Diſte- 
riſon done to him that has the Inheritance, eſpecially when they have their Remedy over, and the 
Eſtate is of their own Purchaſe or Taking. 2 Inſt. 303. e | 


rluſt. 54-2. 57, If Baron, poſſeſſed of a Leaſe for Years in Right of his Feme, commits 

Waſte, and after the Feme dies, AQion of Walte lies againſt the Baron, be- 
ae cauſe the Law gives the Term to the Baron. | 

2 Inſt. 303. 58. If Thieves burn the Houſe of Tenant for Life without any Default 

cites as ad- of Leſſee for Life in keeping his Fire, the Leſſce 1 22 be puniſhed for it 

judged in in an Action of Waſte. _ | 8 

1 7 6. 39. A Termor ſhall be puniſhed for Waſte done by a Stranger. 

= (©) | 18 "6 


2, Hov 


* 


or WASTE. 475 


— 


ielpals, which is an Action perſonal, which dies with the Perſon. It is the 

, | ? fame in 
Adminiſtrators." Went. Off, of Exec. 127. But Brownl. 239. ſays, that an Action of 
1 Executors for Waſte done by Teſtator. | 


62. Executor de ſon tort of, a Term is chargeable. in Waſte. 31 Lev. 35: 
ayor, Ne. 
Norwich v. Johnſon. 8. C. 3 Mod. 90. it was objected in Error, that if the Plaintiff is intitled to 
n Action, it muſt be by the Statute of Gloucaer: But that it will not lie againſt the Defendant 
__ by that, Statute, becauſe the Action is thereby given againſt the Tenant by the Curteſy in 
dower, for Life or Years, and treble Damages, We. And that the Defendant is neither of theſe : 
ad that it being ſo Penal a Law, ſhall be taken ſtrictly. But per Cur, This is a Remedial and yet a 
ral Law, and therefore ſhall have a favourable Conſtruction. And the Judgment was affirmed. 


1 


) at what Time an Attion ok Malte map ve 
bzought. 8 


7 


HEN the Reverſion is deveſted, the Leſſor cannot have an Ac. finſt. 356.4. 
tion of Waſte, becauſe the Writ is, That the Leſſee did Waſte 
{ exheredationem of the Leſſor, and that Inheritance muſt continue at the 
Tine of the Action brought. | 
2. If a Man brings Action of Waſte, and dies before any Recovery, his 1 cd c,4, 
cir ſhall not have Action for the ſame Waſte, becauſe the — ts not ſays upon 
long to him, contra 20 E. 1. Liber Parliamentarum, 33. b. adjudged in the Statute 
vlament upon Debate, and there commanded to the Juſtices henceforth - Pe 
. , | er, cap. 5. 
do accordingly in ſuch Caſe. " i Wk La 
zeived for a certain Rule, That if Waſte be committed, and he in the Reverſion dies, that the 
done dion of Waſte fails, for that the Heir cannot recover Damages for the Waſte in the Life of the 
aceſtor, and the Waſte was not done to the Diſinheritance of the Heir; and yet the Law extends 
be Action of Waſte favourably, as much as with Convenience may be, leſt Waſte, which is hurtful 


- 


hl tie Commonwealth, ſhould remain unpuniſhed. 2 Inſt. 305. 


Diſke- 3. If Leſſee for Years does Waſte, and after Leſſor enters upon him by Br. Waſte, 

ad the Port, be ſhall not have Action of Waſte againſt him during his own pl 84. 
heil, before re-entry by the Leſſee. Becauſe the Action ought to be in F. N B. 60. 

8 Tenet. » x | (L) in tle 


| new Notes 
there ) ſays, the Action is ſvſpended, and cites S, C. 


+ If Leſſee for Life does Waſte, and after aliens in Fee, and Leſſor en- Br. Waſte, 
for Forfeiture, yet he ſhall have Action of Waſte againſt Leſſee z for Pl. 42 cites 
wenture if he had not entered he ſhould be diſinherited. 45 E. z. % © 


verſioner 


tion in the enet ; then it is clear that it lies). 
all not 


| ſh 
Aden of Waſte after his Entry ſor Waſte done before the Alienation. (ln that Caſe the 
wen was brought in the Tenni.) 1 
| 5. 


H. 8. 14.—8 H. 6. 10. (It ſeems in thoſe Caſes he may have his wn 


— - a— 
» LY 4 


Es 


46 n). 2078. TE 
30 E. 3 16. 5. If Tenant in Dower leaſes for her Life to him in Reverſun wille 
So if the Ape, who never took the Profits, but at full Age diſagrees to the Lat. 
hens mo he may have Action of Waſte, for Waſte in the mean Time. 1 | 
Age, and a Stranger, rendering Rent on Condition of Re- entry for Non-payment of f F. KI 
55. (E) in the new Notes (%. «46 

But if at the Time of, or during the Waſte done, the Heir takes any of the Profits, the ws 
is diſpuniſhable. F. N. B. 55. E/ inthe new Notes (a g : 


x luſt. 53. b. 6. If after Waſte done, the Leſſor grants over the Reverſion in Fee, ul 

| retakes it, yet he ſhall not have Action for the ſaid Waſte. | 

Id. thid. 7. 80 if after the Waſte done, the Leſſor grants over the Reverſm, 
and retakes it to him and his Feme, and to his Heirsz yet he ſhall not hu 
Action for the ſaid Waſte, becauſe the Eftate, which was 'privy to th 
Waſte committed, is altered. 

3 Roll. Abr. 8. If Leaſe be made for. Life the Remainder, for Tears, Action of Wile 

829. lies againſt Leſſee for Life, notwithſtanding the Remainder for Years; in 


2x inſt. 54. * | 
A Wes de minimis non curat lex. 


or mn 

the Recovery therein ſhall deſtroy the Term for Years, 2 luſt. 301.—F. N. B. 59. (H. eff 

| | | | | | | th 

2 Roll. Abr · 9. But if there be Leſſee for Life, Remainder for Life, Action of Wik 10 

329. 0 does not lie during the Continuance of the meſne Remainder. ae d. 
But in ſuc ; 


Caſe an Injun#ion has been granted out of Chancery. Mo. 554. pl. 748. Anon. 

Br. Waſte pl 56. cites S. C. where Perfay held it did not lie; but Bellaap contra. But Ink 
ſays, that the Law at this Day ſeems to be with Perfay. For if he ſhould have Action again te 
firſt Leſſee, then the Eſtate of him in Remainder ſhall be deſtroyed ;. and ſuch ConſtruQion mi 
be made to preſerve the Eſtate of a Stranger, who is in no Fault; but if Remainder-man for 1k 
dies, then the Waſte is puniſhable as well before as after his Death. 2 Inſt. 301. 


I lnſt. 54 — 10. So if there be Leſſee for Life, the Remainder for Life, the N. 
= i, 5 mainder in Fee 10 another, he in Remainder ſhall not have Action of Wilt 
(Clay againſt the firſt Leſſee, during the Continuance of the Remainder for Life m; 


it les not- 
withſtanding; and at 59. (H) ſays it appears by the Regiſter, that the Writ is maintainable. tha 
the mean Remainder for Life be between the Tenant for Life and him in Reverſion —— 
Remainder=man for Life ſurrenders his Eſtate. to him in the Remainder or Reverſion in Fee. 5 i 
76. b. Paget's Caſe. And F. N. B. 58. C/ in the new Notes 76% ſays, That Waſte does ot 
till after the Death, or Surrender of the particular Eſtate. And 1 Inſt. £4. a. {t) ſays, That 
it is ſaid in the Regiſter, and in F N. B. that Waſte does lie, it is to be underſtood after the Dat 
or Surrender of the mean Remainder. | 

But though he thar has the Inheritance cannot have Action of Waſte, during the Life of the 
mainder-man for Life; yet it was reſolved, That he may ſeize Timber-trees cut down by the! 
nant for Life; and alſo that a Trover and Converſion wearld lie for all of them, though be ben 
ſeized Parcel of them; for ky the cutting them down, an abſolute Property is veſted in the Pak 
unleſs they had been cut down for Reparations, and ſo employed in convenient Time. All 8, 
e. Udull v. Udall,—And & was of Opinion, that an Action of Trover would lie for the Rent 
lioner againſt 'I'enant in Tail, after Poſlibility of - Iſſue extin& ; and he declared he was bind 
that Opinion, becauſe he had only an Impunity if he committed Waſte, but no Intereſt in the Tree 
P. 10 Rep-44, b. Jenning's Caſe, _ : | 


[ 
A of the Remainder, Action of Waſte lies againſt Leſſee for Waſte cas 


2 85 % guring the Continuance of the Remainder. | 
So where a Leaſe was made for Years, Remainder for Life, the Remainder in Fee; and Leſſee for Je 
does Waſte ; and then the Leſſee for Liſe in Remainder dies. The Remainder in , Fee ſhalls 


Waſte, for Waſte done during the mean Remainder for Life. Mo. 18. pl. 64. Anon. 


1 Roll Abr. 13. Likewiſe, if a Feme, Leſte ſor Life, marries, and after Leſor ® 
829. the Eftate of the Baron to have for his Liter by which the Baron has 
1laſt.299-d. verſion for Life; yet if Waſte be committed after, the Action lies i 


Jovi rag Baron and Feme, aud this Reverſion is not any Impediment. 


Bron himſelf did the Waſte and the Wrong, and therefore ſhall not excuſc himſelf for d 
Waſte, in Reſ ect that he himſelf has the Remainder, 4 , 
5 ; 675 7a | 1h 


1 N 


. 
*% 


7 Or W A $8 T E. (I) | wa" 
(4. 1f Leſſee for Lifts and for a Tear after, commits Waite, & C dos of s RolLAbr: 
's 7 nl 2 N y | : 1 y 29. 

Vile lies againſt him. | | J N | A Defen- 
that the Leaſe was to him, bis Heirs, and Aſſigns for Life, and @ Year after, and demanded 
{nt of the Writ, But Thorp ſaid, That in this Caſe the Plaintiff could not have other Writ 
. he had, and that Defendant might fave his Eſtate' by Proteſtation; and ſo he did, and 
1.4 xl Waſte done Br. Waſte, pl. 101. | | 8 


Man Leaſes for Life, and afier grants the Reverſſon or Tears, 1 laſt. 54. a. 
pA Lefſee 7 2 call Male, no Action of Waſte lies againſt . 5 him- 


n during the Term'for Years.” od 


away the Reverſion, in Reſpect whereaſ he is to maintain the Action. Id. ibid. and 273. a. 


if a Man leaſes for Life or for Tears, and after grants a Leaſe to 1 Inſt. 54. a. 
hg the . Laß 3 Action lies againſt the firſt 
fc, notwithſtanding this future Intereſt : And the Term ſhall be ſaved 

is Caſe. 

G If there be a Feoffee of Land upon Condition, and the Feoffor enters perk. 8. 97. 
d does Treſpaſs, and afterwards the Condition is broken, and the Feoffor 
ern yet the Feoffee ſhall have an Action of Treſpaſs againſt the Feoffor, 
withſtanding that he hath not the Land wherein the Treſpaſs was done. 
17. Where a Leaſe is made to the Huſband and Wife for Life or Years, F.N. B. 39 
re the Wife ſhall not be puniſhed after the Death of her Huſband for (). 
afle done by the HH 2 | 
18. If a Man leaſes to A. during the Life of B. the Remainder to him xInſt.299 b. 
ring the Life of C. if he commits Waſte, an Action of Waſte ſhall lie * Leaſe 


STE made to 
rain him. | A. for his? 
iſe, the Remainder to A. for the Life of B. if A. does Waſte, an Action of Waſte doth lie againſt 
m; for the Wrong-doer hath both the Eſtates in him; and of that Opinion was Sir James Dyer, 
ll, J. 2 Inſt. 301. * . 


19. But if there be a Leaſe for Years or Life, Remainder to a Baron and Mo. 18. pl. 
eme in ſpecial Tail, and Lefſee does Il aſte, and the Feme dies without I ur. 64. Anon. 


be Baron ſhall not maintain any Action upon the Statute. ty: —— 


Remainder be limited over to the Baron and bis Heirs, and the Feme dies after the Waſte done, 
c Baron (as he apprehends) fhall have Action for this Waſte done in the Life of his Feme, becauſe 
r Eſtate of Tenant in Tail after Poſſibility is drowned in the Inheritance. But Dyer denied it, 
L Ibid, | 


20. If Leſſor covenants with Leſſee not to bring Action of Waſte during tivo Mo. 18. pl. 
ear: againſt him, and after, during the two Years, Leſſee does Waſte ; 64. Anon, 
lor may, after the Expiration of the two Years, bring Action of Waſte EN 
the Waſte done within the two Years; for the Covenant is no Diſpen- 5 nag 
inn as to the Waſte, as it was ſaid, but only with his Complaint during makes a 
he two Years, | Leafe for ' 
| tb Years + 
8 of Waſte, for there he has diſpenſed with the Waſte, and not with the Action only, Id. 


= 


21, If Leſſee for Life without Impeachment of Waſte and Reverfioner, Join Mo. 72. pl. 
a Leaſe for Tears; Leſſee is diſpuniſhable of Walle during the Life of 19% l 
be Tenant for Life: but after his Death he is puniſhable z for, as Dyer Pr HAN : 
nd Brown ſaid, though at firſt it ſhould be ſaid to be the Leaſe of Tenant int 
* Life, and the Confirmation of him in Reverſion, yet by ſuch Death it . 
tered into another Nature, and ſhall be faid the Leaſe of him in Re- | 


1 N 22. A. 


— 


Sir W. Jo. 51. 22. A. ſeized in Fee makes Leaſe for Years and afterwards conveys th 
pl. 2. Bray v. Reverſion to the Uſe of himſelf for Life, without Impeachment W 
Tracy Oro. Remainder in Fee; Leſſee for Years commits Waſte : h 1 
J. 688. pl 4. 8 ok . 5 be ſhall lux urn C 
8. Chut that the Privilege to be diſpuniſhed of Walte ; but after the Death of hin? i A 
V only upon Reverſion for Life he ſhall be puniſhed. ng» | 
the Point of | | | A RET & i 
'a Leaſe for Years to 4. Remainder for Life without Impeachment of Waſte to B. Remainder 11 
to C. but ſaying nothing of the Conveyance ſubſequent to the Leaſe for Years. The Court keith 
the Plaintiff ſhould recover; ſor though in the Life of f. the Termor by his Aſſent might have 
mitted Waſte, and he had not been puniſhable afrerwards, yet when he is dead he that committes 
Waſte has done it to the Diſhcriſon of him in Remainder, and it is all one as if it. had been done Y 
t the Death of Tenant for Life. 5 Com. Dig. 634 Doug. 184. 1 Term Rep. 55, 


Br. Waſte, 23. It was agreed, that the Heir ſhall not have Action of Wale, u 
pl. 76. Time of his Father, but in his own Time, and Iſſue was taken according. 


4 


uns ——_— 


* 5 0 
— 
-. 


: (K) Ot the Pꝛoceſs and Pꝛoceedings in Actions u 
1 CUalte. | 


e „TE 13 BE. . « 14 Enifte, That of all Manner of t 4. 50 
returned Damage of any Perſon, there ſhall from henceforth be no Writ f Þ 
Nibil, Ne. hibition awarded, but a Writ of Summons, ſo that he of whom Complaint u, 
Jo as perad- an/2ver for Waſte done at any Time. And if he come not after the Sun 
Mrs = ans» Bull be attached, and after the Attachment he ſhall be diſtrained. 


s never 
ſymmoned, nor any other Writ ſerved whereby he might have Notice, yet a Writ of Enquiry ef V 
ſhall. be awarded by this Branch of the Statute. for here it is not ſpecified, that Iſſues ſhould be . 
turned, c. but generally, aud by the Writ, the Waſte ſhall be inquired of by the Oath of racks 
Men, where the Defendant, or *any for him, may attend if he will, and the Jurors may find u 
the Plaintiff, 2 Inſt. 389 } 


* If the De- 2. And if be come not after the Diſtreſt“, the Sheriff ſhall he command} 
f-ndant ap- that in proper Perſon he ſhall take with him twelve, & c. and ſball go tothe Aamir 
Tears upon fed. 4 | 

the Diſtreſs, | 

and pleads, and after makes Default, the Plaintiff ſhall not by this Branch have a Writ to inquire of 
Waſte, becauſe it is out of the Words and Purview of this Act. 2 Inſt. 390. 

+ Here are three Things to be obſerved, firſt, 'That the Sheriff ought to go in proper Perſon, 
that though in Rei Veritate he is no Judge, yet this Writ is in Nature of a Commiſſion unto | 
aud he iin Loco Fudicis, and therefore he ought to go in propria Perſona. Secondly, Where ſome u 
holden that the Sheriff may inquire upon this Writ, by Oath of fix or eight Perſons, it appeanua 
there ought not to be under twelve, for the Words of this Branch are Aſſumptis ſiaum twelve. Id 
this is hut an Inqueſt of Office, ſor it is taken ſuns miſe e Parties, that is, without any Iflyc jour 
Thirdly, The aheriff muſt go ad Locum Vuſtotum together with the Jurors, and view the ſame, for ia. 
dunt potins ſub Viſu quam ſub Auditu, 2 Inſt, 290. , 8 

It was agreed by the whole Court, that if fix of the Jury are examined upon a Yoire drt f 
have ſeen the Place waſted that it is fuſſicient, and the reſt of the Jury need not be examined pt 
a Yoire dire, but only to the Principal. Godb. 290. pl. 298. Gage . Smith. 


i, Ii the Waſte 3. And ſball inquire of the Wafle dine, and ſhall return an Inqueſ, ard Ul 
i 1 f | 5 e aſſigned he Ingugſi returned they Hall paſs unto Judgment, like as it 15 contained in the 


in divers 
3 tute of Glouceiter, 


1 $heriff and the Jurors muſt view all the Places waſted in every of the Towns, but he may 10e 
thereof in any one of the Towns. and this Copulative doth ſo kuit the Words together, as hc c 
inquire in a foreign 'Vown. 2 Iuſt. 390. | F 


3 —— — — ocets 


Compl. At- 3. The Proceſs incident to Action of Waſte, is, firſi a Writ of Sum" 


| N made by the Curſito: of the County wl ere the Land lies, and on * 8 
* , * ; | 
259+ „ 4 - 


Or W AS T E. (K) 

j Writ the Defendant may eſſoin, and the Plaintiff adjourn, Qr. 
in <Q 15 to be made out by the Filizer of the County, on the Re- 
- of which, a Diftringas iſſues for the Defendant to appear z and upon 


Appearance the Plaintiff declares, and the Defendant pleads, Ec. Or 
| he. Defendant makes Default, a Writ of Enquiry goes to the Sheriff, to 


„ 


vire, by the Oath of twelve Jurors, what Damage the Plaintiff hath ſuſ- < 
vane * then the Party hath Judgment to recover the treble of it: Alſo 

ber judgment entered, a Writ of Seiſin is awarded to the Sheriff to give 

>.N:fhon to the Plaintiff of the Place waſted. by 

5. In Waſte againſt two, by the Biſhop, of Exheredationem Eccl:fie, and gr. Waſte. 
ceſs continued till the grand Diſtreſs returned, one came and the other pl. 99. 

"ide Default, and he who appeared was compelled to anſwer alone, for 

e Proceſs is determined againſt the other. | ; 5 
6. In an Action of Waſte the Jurors ſhall have a View of the Place Vin. Abr. v. 
ated, fc. as an Incident to the Action of Waſte, for in the Action at the 22 P. 491. 
ommon Law, the Juror ſhould have had the View. — — 5 
| «whole Court, if the Jury be ſworn that they knew the Place, it is ſufficient, although they be not 
orn that they ſaw it, and although that the Place waſted be ſhewn to the Jury by the Plaintiff's Ser 


ats, yet iſ it be by the Commandment of the Sheriff, it is as ſufficient as if the ſame had been ſhew 6d 
to them by the Sheriff bimſelf. Godb. 209. pl. 289. Gage .. Smith. 


7. Though the View in Action of Waſte was not returned on the Proceſs 2 Saund. 
a which the firſt Jurors appeared, and were ſworn, and tried the Iſſue, 254- 

tt it was reſolved to be good enough, becauſe although the Jurors ought 8 
þ have the View, yet it was not neceſſary for the Officer to return it; but ; 

de Court on the Trial ought to examine the Matter, whether the Jurors 

ave had the View or not; for on the 'Trial fix Jurors, at leaſt, ought to 

re had the View, or elſe the Jury ſhall not be taken. And a Day of 

| ntinuance was given Zo quod the Jurors had not the View, and Interim 

1 deant, 5c. and in an Aſſize the View of the Jurors is requiſite, but it 

never returned, for perhaps neither the Sheriff nor the Officer knows 

hether the Jurors have had the View or not; for the Words of the Writ 

e Ft Interim vidrurt, Cc. and not Et Interim balberi fac! Viſum So that 

ke Jurors may view the Place waſted, when the Officer is not preſent, and 

creſore the Officer is not obliged to return the View; but it ought to be 

kamined on the Trial, and the Party may make his Challenge to the jurors 

that Cauſe, if fix of them at the leaſt. have not had the View, and 

de Officer had returned that they bad the View; yet if it appeared on the 

nal, by Examination, that e De Or) not the View, the Return would be 

o Purpoſe, nor conclude any of the Parties, Plaintiff or Defendant. 

5. 4& 5 Anne, cap. 16. f. 8. Enacts, That in any Actions in any of her 

veſty's Courts at Weſtminſter, where it ſhall appear to the Court that it 

Ude neceſſary that the Jurors ſhould have the View of the Place in queſtion, 
le Courts may order ſpecial Writs of Diſtringa: or Habeas Capes 
! which the Sheriff or other Officer ſhall be commanded to have fix out of 
e rſt twelve of the Jurors, or ſome ter Number, at the Place ia 
lion, ſome convenient Time before the Trial, who ſhall have the Matters 
queſtion ſhewn to them by two Perſons in the Writ named to be appointed 
| gs | | 

3 fo an AQtion of Waſte there ſhall be Summons and Severance for the 
ri ad Exbereditationem, and the Action of Waſte is a Plea real. | 

10. A Plaintiff ſhall have Cofts in all Actions of Waſte, where the Da- Stat. 3 & 9 
ies found do not exceed twenty Nobles, which he could not by the W. 3. e. 11. 
mmmon Law, 

þ Before any Waſte is done, a Prohibition may be had, direded to 21oſt x46 
dberiff not to permit it; or he in Remainder, G may have an Injunc- 304, : 


tion 11 Rep. 49. 
Lift 9's 
Caſe, 


3 Inſt. 30. 


4 


LD 


. "FE - 


r 


tion out of the Chancery to ſtay the Waſte, and enter the Houſe 6; 
to ſee if Waſte is committed, c. WT 


Hobart's - 42, Though the |Efate' be erccuted ly the Statute of Uſes, yet 
Rep. 172. be 0 owe Walden ſpecial Count. 8 7 4 x " ou 


infeoffed B. to Uſes, &c. and derives under it, though the Writ der wi 
tion that the Feoffment 9vas.to B. in Fee, yet ina nuch as the Uſe tad | 
to make the Writs ſo ever ſince the Statute, it is to be allowed, though if i | 
not in Fee to B. but an Eſtate for Life of B. it will paſs. But the Dy 


14. Ibid. © 13; If the Writ mentions that A. being ſeized of the Land face” 11 yg 


tation upon it ought to alledge the of” ang to be in Fee. meſn 
Het. 79. 14. A. Man after the Statute of 27 H. 8. made a . in Fee 5 * 
Foſlam's O/e of himſelf for Term of his Life, and after his Decęaſe to the LI MY 
Caſe. and his Heirs. The Feoffte does Waſle, and J. S. brought bis {tm he 4 
RY Waſte. And now if his Writ ſhall be general or ſpecial was demundd; Waſ 
Judgment. And Hutton and the other Juſtices were clearly of Opus 101 
that the Plainiiſf ought to habe a ſpecial Writ ; and ſo it was adjulp os 
afterwards. | | -g 
Theloal's 15. In Waſte againſt Feme on a Leaſe made to herſelf for Life, the 1 
Dee n be the Ledſe cuas made to her aud ber Baron jor their two Liver, andth ofter 
e after the Baron Death no Waſle was dane, and fo did not plead to the Wit over 
but it was ſaid the Writ had been better if t e Leaſe had been ſuppoſed Par 
the Baron and Feme. 5 
Br. Waſte, , 16. In Waſte by the Fegſſees in Uſe againſt the Leſſee for rar: of (ey 
pl. 2. que Uſe, hes well, though no Form of Writ be thereof given in the Regis 
f or in the Statute. But quære the Form of this Writ; for it ws ſha 
M. GM. fucrunt ſeifiti ad Uſum C. and did not ſay of what Eſtate; dia 
| therefore held ill in this by ſeveral. | 
F. N. B. 56. 17. Ina, Writ of Walte, if the Premiſes of the Writ recite Quad ml in 
(J. ceat alicui Jacere Jaſtum in Domibus, en Gardinit, and in the I he 
of the Writ it is faid that the Defendant hath done Waſte in Landi, Hou Gus 
Woods, Gardens, and Exile of Men; ſo as there is more in the Endif 
Writ than is in the Premiſes, yet the Writ is good; and ſ if leſt be in | 
End of the. Writ than is recited in the Premiſſes, yet the Writ is good; Fr 
if it had been recited Quad cum Proviſum of guad non liceat alicyi ſat ſha 
LV aftum, &c- in Terris, Domibus, Boſcis, & Gardinis ; and in the End end 
recited Lugd Defend” fecit Yaſtum in Terris only, or in Boſcis oil. 
Domibus only, yet the Writ is good. | A 
Brownl. 18. If Leaſe be made to Huſband and Wife for Life, and for twenty I 
238. Bedell after their Deaths, and the Wife dies and Waſte is committed, the Wikt 
„ Bede, got be named in the Writ, nor the Term after her Death. 
2 Inſt. 305 19. Note, that the Action of Waſte againf{ the Guardian is general þ . pl 
Vaſtum c. de Terris, &c. qua: habet wel habuit in Cuſtadia de bent „ 
.predi', which Writ doth extend as well to the Guardian in Socap? 
Cbivalry. Bd, 
. 4 
bo 611 
th 
: ty 
4 
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Or W As T Ek. (K) 2 


1. In what Cafes the Adlion ſhall be brought io the Tant. 


— 


1o. If Leſſee for Life does Waſtes and grants bis Eflate, yet Abion of; Rel. Abr 
Walle lies againſt him in the Tenet. | bg. ew 


in the Tenet during the Term, becauſe in the Eye of the Law he is Tenant as to the Action of Waſte, 
ind againſt him that was the Wrong-doer did the Action accrue, which he cannot avoid by his Aſſign- 
ment, and againſt him ſhall the treble Damage. be recovered, and the Place veſted. And ſoit is of 
meſne Aſſignees; 3 juſt Interpretation, that he that did the Wrong ſhould anſwer the fame; and this 
in the Caniſe that general Non-tenure is no Plea in an Action of 
be pleaded, as the granting over of his Eſtate, before which no Waſte was done: 2 loſt. 302. 

In Waſte it is no Plea that the Defendant had nothing in the Land the Day of the Writ purchaſed: For if 
he doe Waſte, and grants hir Eftate over, yet Waſte lies againſt him; for the Grantee may ſay that no 
Waſte was done after the Grant made to him, and the other will incur no Miſchief if he has done 
no Waſte ; for he may ſay, that fuch a Day he granted over his Eftate, before which Grant no Waſte 
wasdone ; per Finchden clearly, and the Action of Waſte was Quas Tenet, And yet Non-tenure is no 
Pla; for by him Waſte is only Treſpaſs, and by recovering againft him, the Grantee ſhall loſe the 
Place waſted; for the Plaintiff has elder Title. than the Grantee. Br. Waſte, pl. 22. 

ln Waſte Qua Tenet ; the Defendant ſaid, that be had nothing the Day of the Writ purchaſed, nor ever 
ofter, Judgment of the Writ, and held no Plea; forif a Man does Waſte, and grants his Eſtate 
over, the Writ ſhall ſay, that they held as long as the Term continued, and by this the Grantee, who is ne 
Party tothe Writ, ſhall loſe the Place waſted. Br. Waſte, pl. 25. 


1.1 


21. If a Guardian commits Waſte, and grants his Ward over, the Ward 2 loſt. 305. 
hall have Waſte, during che Infancy in the Tenet, againſt the firſt Guar- 

dian for the ſaid Waſte. | 
22. And if the Ward brings it againſt any during his Nonage, it ſhall be Br. Waſte, 

in the Tenet, 3 5 

he was Guardian before the Writ purchaſed, he ſhall not be chorged but to his own Time, and every 
Guardian for bis own Time, 1d. Ibid. 


23. If a Leaſe for Life be made upon Condition that if the Laſſee do ſuch Brownl, 
an Ad, his Eftate Mall ceaſe, and he does commit ſuch an Act, the Writ 239. Anon. 
ſhall be brought againſt the Leſſee in the Tenet, though his Zftate is 

} [ 5 z : 5 


24. If Feme Leſſee for Life grants his Eflate over, 
Action ſhall fuppoſe that Tenent. ; 

25. So if Leſſee for Life does Waſte, and after aliens, and Leſſor enters 2Roll. Abr. 
for the Forfeiture, the Writ ſhall be in the Tenet, 830. 


Br. Waſte, 
pl. 84. takes Notice only of Leſſee for Years, and which was the principal Point of the Caſe, and that 
in ſuch Caſe the Writ ſhall be in the Tenet; but that in caſe 


Leffee pur autre Vie where Caſty gue 
Vi da, it hall be in the Tenuit. 2 10 


and after marries, the 2 Roll. Abr. 


26. An Action was brought for Waſte in Lands quas Tenet pro Termino Br. Waſte, 
Amorum, and counted that 3. leaſed to the Defendant, 10 H. 7. for Term of bl. 95. 
one Tear, to commence at Ealler next after, to continue for one Year, and ſo 2 5 
the next Year, and fo from Year to Year as long as the Parties phaſed, by Vir- for Years 

fue of which Poſſeſſion, & e. he occupied by the Space of twenty-four Tears, and and brings 
aſſigned the 111 certuin, & c. The Defendant pleaded no Waſte done and Writ guat 
ne *** intif. And the Action was brought Anno 14 4. 8. And Tetof the 

Court 


u thirty Tears after the making, and counts of twenty-four Years, this is a Taro iow 


fired pens 
ing the Writ, yet this Writ ua Tenet is good, quod Cur concefit. | Id. Ibid. 


. Determi- 


aſte, but ſpecial Non-tenure may 


89.5 


that the Count abated the Writ ; for whereit is Tenet, and a . agg 4 


F ² ˙ os 5 IE EE > - 


2 Roll. Abr. 27. If a Leſſor bring Waſte, the Writ ſhall be guad fecit Vaftum, Ur » 


N. Rn. Walte, the Writ ſhall not be, which he holds of him. 


Id. Ibid. 34. But if it be not brought, in the Tenuit, yet if there are any Work 


+ Id Ibid. 39. If Feme Leſſee for Years does Waſte, and the Term incurt, and fo 


IP 


182 (ehh oer e As T2 


Determination of the Leaſe a long Time before the Wiit | 
therefore ſhall be Tenuit, and not Tenet. | purchaſed, wj 


830. Territ which he holds of him. 


Id. Ibid. 28. But if he in the Remainder brings Action ef Waſte, the Writ ka Ye / 
not be, which he holds of him, becauſe he does not hold of him. | 


18. Ibid. 29. So if ſuch Remainder eſeheats, and the Lord bring the ARion d nn 


pl. 6. a 4 ip 

Mo. 72.pl. 30. If the Father Leaſes for Life, and dies, and afterwards bir Heir in. 
196-in Nu- firms the Eſtate of the Leſſee for his Life, he ſhall have Action of Walt, 
8 guat Tenet of his Demiſe; becauſe the ſirſt Leaſe is determined by the Cu 


firmation ; per Dyer and Brown. 1 i by \ 
id. Ibid. 31. If there are two Fointenants of Land limited to them and the Hiir, 2. 

Wenne, and they join in a Leaſe for Years, and the Tenant for Life die, th ſee 1 

other ſhall have Action of Walte of his Demiſe ; per Dyer and Brown, - 

IE | | ra 

2. In what Caſes it ſhall be brought in the Tenuit. 4s 


2 Roll. Abr. 32. There is not any Writ in Chancery in the Tenuit againll Tenant fr the 
$30. this own Life. But ; : 


Id. Ibid. 33. It ſhall be brought in the Tenuit againſt Leſſee for Tears after th 
Term paſſed. * 


the Writ which imply that it is paſt, it is good, as Quas ei dimiſit. 
Id. Ibid. © 35. After the Death of Ceity que Vie it ar be brought againſt the Te 
1. 4 nant pur auter Vie in the Tenuit. ; £8 
S. C. And per Perſey, if Leaſe be made to the Feme, and ſbe takes Baron, who does Waſte, and the Far 
dies, Waſte againſt the Baron ſhall be Tenuit, 
+ Br. Waſte, pl. 103. S. P. For he may hold over the Term. 


2 Roll. Abr. 36. If Tenant gur auter Vie does Waſte, and aliens, and Leſſor enten iv 

830. the Forfeiture, the Writ ſhall be againſt him in the Tenuit. 

Id. Ibid. 37. Likewiſe, if Waſte be brought againſt a Guardian aſler full A d 

7 the Ward, the Writ ſhall be in the Tenuit. 

Id. Ibid. 38. So it ſhall be in the Tenuit, if it be brought after füll Age again 
| Guardian for Waſte before Aſigument over. 


marries, the Writ | ſhall be againſt Baron and Feme, and ſhall ſuppoſe that 
wy 2 (Quære this, for it ſeems it ſhall be the Feme lenuit dan 

ola ſult. | 8 
1d. Ibid. 4 5 If Feme Tenant pur auter Vie does Waſte and Cefly que Vie diu, and 
| the Feme marries, the Writ ſhall be that the Feme tenuit. N 
Br, Waſte, 41. If the Leſſe makes a Feoffment, and the 1.efſor re-enters, the Acdio 
pl. 95. of Waſte ſhall be in the Tenuit, becauſe the Leaſe it determined. And whe 
3 he continues it, it ſhall be quas Tenet. Note, the Diverſity. 
Id. bid. 42. So if Tenant does Waſte, and then ſurrenders to his Leſſor, the Wit 
F N. B. 60. ſhall be in the Tenuit, as fome hold; but others kold it ſhould be in tic 


Dio the Tat, whether he be Tenant for Life or Years. 
new Notes 


there (6) S. P. And if he in the Reverſion agrees thereunto, he ſhall not have an Action of Waſte n 
the Tenuit, for he cannet, by his own AR, alter the Form and Nature of his Action, from the Tad 
to the Tenuit ; and he cannot plead, That before ſuch a Surrender no Waſte was done. 3 loſt. 5% 


5 Rep-12b. 43. Likewiſe, if Grantee of a Term upon Condition does Waite; and 1. 
— Saunder's ter the Grantor enters for Condition broken, Action of Waſle ſhall be ma 
tainable againſt the Grantee in the Tenut, 


44 Viet 


Ae T FE. ol 483 
Where A. was Leſſce for Tears and deviſed his Term eto B. and made C. Rep. 1a b. 
E and died, 904 "> did Maſte, and aſſented to the Deviſe. In this 8 
Caſe; though between the Executor and Deviſee, this bas Relation, and tge 
Neriſce is in by the Deviſor, yet Action of gie ſpall be maintuinable againſt 

the Executors in the Tenuits es Ow | | 


- 


* — 


— * 


* 


(I) Of the Pleadings in Action of Waſte, 
. IT isa good Plea in Waſte, that the Houſe was ruinous at the Time Br. Waſte, 
] of the Demiſe, and therefore fell: Or that the Houſe or Trees fell pl 130. 
by Wind or Tempeſt; | | aer b f "ON 
2. In Action of Waſte brought by the Leſſor againſt the Leſſee, the Leſ- LInſt. 3562. 
ſee in reſpe& of Privity cannot plead Riens en le Reverfion ; but he muſt ſhew | 
how and by what Means the Reverſion is deveſted out of him; but if the 
Grantee of a Reverſion brings an Action of Waſte, the Leſſee may plead ge- 
erally, that he has nothing in the Reverſion. | 5 
4. In an Action of Walte by the Heir —_ his Father, upon a Gift to Br. Waſte, 
the Father and Mother, and to the Heirs of the Mother; the Tenant ſaid, pl. 85. 
that he diſcontinued to R. in the Life of the Feme, ab/que hoc that the Plain- 
tiff had any Thing in the Reverſion, in the Right of his Wife the Day of the 
Writ purchaſed, or after, and the Plea was held double : And per Martin 
and others, Nothing in Reverſion only is a good Plea there. Contra where 
the Plaintiff counts of his own Leaſe, or of the Leaſe of his Anceſtors. But 
it is a good Plea in Waſte ex A//ignatione, upon Grant of Reverſion to the 
Plaintiff, Note the Diverſity. 5 
4 And in Waſte againſt Tenant by the Curteſy, it is a good Plea that he 14. bid. 
diſcontinued in Fee to R. in the Life of the Feme, and after R. leaſed to him | 
for his Life, ſaving the Reverſion, and ſo nothing in Reverſion the Day of 
the Writ purchaſed, Sc. | WISE +1, wo 5h 
5. And where the Plaintiff counts of his own Leaſe, or of his Anceſtors, Id. Ibid. 
the Tenant may ſay quod non dimifit, and ſhew how the Heir has granted the 1 
Reverſion to another to whom he attorned, after which Attornment no 
Waſte done. 5 h 
6. In Waſte the Defendant ſaid as to the Grange, that the Moiety was Br. Waſte, 
decayed before the Leaſe, and the other Moiety was uncovered by Tem- pl. 69. for 
peſt ; and before the Defendant could repair it, the Plaintiff entered, and f Hull, the 
was ſeized the Day of the Writ purchaſed. Judgment þ Adio; and y=u_ Ly 
fer Hank, the laſt Plea is double, the Tempeſt and the Entry; but Hull r he 
contra, Pk Wes, | | F 
not Waſte, 
unleſs the Defendant permits the Timber to rot after the Tempeſt. Br, Double Plea, pl. 30. 


* 


7. Where a Leaſe is upon a Condition, that if the Tenant ſuffers Waſte, Id. lbid. 
he may enter, there he cannot enter for uncovering by Tempeſt, unleſs be "tha 
lays that the Leſſee had ſufficieat Time after to repair it, and did not, Per 
Wim Hull clearly, g . 7 ; 


the 8. In Waſte for permitting a Houſe to be uncovered, by which the Tim- Br.. Waſte, 
ber became rotten and corrupt, Defendant ſaid, that the Day of the Writ pl. 86. 

ci purchaled, the Houſe was ſufficiently repaired ; and the beſt Opinion was, 

Tad that it is no Plea; for it is in a Manner double, the one that if Waſte was 


done it is amended ; and the other, that there never was Waſte. But if he 

tad (aid, that after the Waſte, it was {ſufficiently repaired before the Writ 

purchaſed, it ſeems to be a good Plea, * "RIG 
Jo, e c Ii | 9. Waſte 


, 3 
b « — 
„1 8 * ein ——— A... 
__ _— — <h- * — . — wm 4” 


3 
: 
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1 

4 


ne = As TK. 

nr. Nege⸗ g. Waſte in ten Aſhes, the Defendant ſaid, that the Plaintiff 

tive, o. tg R. C. and commanded the Defendant to cur and deliver them 2 

pl. 27. R. C. by 9 he did wy 2 6p 4 0 the Plaintiff faid, that he Fr | 
not cur by his Command; per Newton and Pafton, this is Negative | or 

| + by which he ſaid that he act command him; quod nota. T D 

| Br. Waſte, 10. Where a Leaſe is by Deed without Impeachment of Waſte, or by no t 


<p" Grant to be diſcharged of Waſte, all by one and the ſame Deed, the Tenay 


40. 8. C. may rebut, and plead in Bar by it, and ſhall not be driven to his Writ of C= hich 
j And Brooke venant; per 2 aſton. Be ooke makes a Quære, If he ſhall be driven to Wi 19. 
| Gre fog? Covenant, if it be granted by another Deed, ' ake 
1 to him, that | | ; : 7 
i if the Grant be by another Deed, it may well be pleaded in Bar alſo, + 14 . 
2 Roll. Abr. 11. If a Man leaſes Land to another fine Impedimento Vaſti, it 3B 
| _ B35: good Bar in an Action of Waſte ; for thoſe Words ( 8 20. 
— amount to as much as without Impeachment of Waſte. he 
1d. bid. 12. So if a Man leaſes the Manor of D. and all Lands and Tenemem TY 
Ec, Parcel of the ſaid Manor, to have the aforeſaid Manor, Lands, Woody ll r 
Tc. as Houfe-boot and Hay-boot, fine Impedimento V. aſti for Years ; this ful nd 
| de a good Bar in Action of Waſte ; for the Woods ( fine Impediments V gh Cox 
| relate to all the Things demiſed, and the expreſſing of Houſe-boot, Gi. he 
3 | Surplus and void. 9 | 
l | Br. Waſte, 13. Where the Defendant juſtifies the Waſte of eutting of Aſhes for Fu 5 
pl. 89. boat, he ought to ſurmiſe, that there were no Underwoods upon the Land, 8 
1 Ge. And the ſame Law ſeems to be where he takes Beeches or other Trey EY 
44 which are Timber, by the beſt Opinion of the Court. 11 
1 44 E. 3. 44. 14« H Leſſee does Waſte by cutting of Trees, and Leſſot carries then * 
b. For che away (admitting the carrying away tortious, for there it is held, that be map 
Aae, baut Treſpaſs for them againſt the Leſſor) yet this is not any Matter i be N 


by the Ler- of the Action; but he ſhall be put to his Treſpaſs, 
i ſor is noEx- a 


cuſc of the Waſte, which the Leſſee was guilty of by the Abatement, Br. Waſte, pl. 9. cites 8. C. 


Br. Waſte, 15, Waſte in a Houſe, and alſo in a Wood, by which he cut the Trees ul 
He \ fold. them, 6. The Defendant as to the Houſe ſaid, that no Waſte w 

Trees cut done f and to the Trees, that the Houſe was ruinous in Groundſch at th 

and ſold the Time of the Demiſe, by which he cut for Reparations, and put the Tres 

Defendant the Groundſels; and per Cur. This is a good Plea; Where the Plant 
muſt an- egynty generally of cutting of Trees without more, but contra where be count 
_ to of Sale, as here; for there he ſhall anſwer to the Sale, by which Catgfy jul 
the dens fied aa above, ab/gue hoc, that he ſold them, and good Reaſon, for the Wnt d 
traverſable: Waſte is, Quod non liceat alicui Vaftum, V enditionem ſeu Deſtrufionem ſuum i 
and admit Terris, Domibus, Beſcis, Se. b . 
thathecnts | ' ; BEE! | 
42445 and buys them again, and beſtows them upon the irs of the Houſe, yet the Tort vid 
is ed in the Sale is not apſwered ; 2 Montague. And Knightly ſeemed to be of the ſame Opr 27; 
nioß ; and he ought alfo to conclude, that it is the fame Waſte. D. 35. b. 36. a. pl. 33, 340Gb 

of Malveret v. Spink. D. 90 d. pl. S. in Caſe of Mervin +, Lyds. 


Br. Waſte, 16. Ne Gat tes (hs no Plea, but Dent ſhall juſtify as in the Pin 
Gas above, abſque hoc, that he ſold; or ſhall lay, no Waſte done generally. 


; 17. In Treſpaſs ; it was agreed, that Tenant for Years may cut Wood, ba 

- 4g it, was doubted of, Tenant K ill; but it ſeems that as long as Tenaat # 

Will is not countermanded, he may cut ſeaſonable Wood, &c. Littleton fa 

hen he ought to fay, they have ſuch Cuſtom in the Country to cut U 
god, for 


wad therwile the Juliication # hot f. r 18. Nth J 

a | ha 

| : 

4 : | : he 


_ 


Note, Hedge · boot or Pale- boot are granted to be taken rea- Noy 23. 
1. e ber. Loads or a certain Number of Trees are granted Jenkins 9, 
ly for that Purpoſe, here it is not neceſſary to ſhew that the Fence is Jenkins. 
Decay ; and note, that for Fire-boot it is not neceſſary at the "Time of cut- | 
| ew the Neceſſity ; ſo for Reparation, for it is Reaſon and good Huſ- . 
to cut them in ſome conyenient Time before-hand ; becauſe that 
dich is allowed certainly at ſome Years may not be ſufficient. (50 ; 
19. If a Man leafes a Houſe, and grants farther to Leſſee, that he may 82 EG 
Ae his beſt Profit of it; this Grant ſhall not be = Bar in Action of I; #794 
ate for abating of the Houſe ; for the Grant ſhall e intended, that he | N 147 4 
1 make his beſt Profit according to the Law, without Tort and Diſinhe- Caſe of Da 
ance to the Leſſor, Dubitatur, _ biel o. Ups 


| | ley... 
20. So if the Leaſe be ofa Wood, with Grant to make his beſt Profit of #7E- 3+ . b. 
ke canndt cut and ſell. Dubitatur. 1 5 
11. But if a Man leaſes Land, and grants farther to the Leſſee, that he 17E. 37 b. 
il make his beſt Profit of the Mines of Stones, Coal, and Iron, open in the * bog: 
id; this Grant ſhall be a good Bar in an Action of Waſte for digging 11; 1 
Coals, Stone, and Iron, and felling : For the moſt Profit of them is to ſell, Lands, with 
he can have little other Profit, | Liberty to 

dig, an 

e his Profit of the Mines digged for Mine, and ſold the Gravel coming off it; this is = Waſte, 
he irt Ad of digging be not Waſte : For the Sale is not Waſte, that being a ſubſequent AR, 
judged Godb. 28. pl. 37. 27 E. C. B. Anon. | 


u. In Waſte by him in Remainder, he ought to ſhew. the Deed of Re- = 2 


inder. N f He ſhall 
the Deed, if it be demanded by the Tenant. But per Finch, he need not ſhew it till then, Br, 
trans, pl. 15. | . 


g to 


24. In Waſte againſt Tenant for Years of the Leaſe of the Plaintiff him- Theloal's 
the Defendant pleaded that the Plaintiff Nil habuit in Tenementis but Dig. lib. 11, 
ly with his Wife in Tail, &c. and held a good Plea, cap. 44. 


ul 24. So in Waſte againſt Baron and Feme, on a Leaſe to them both made Theloal's 

py the Plaintiff 's Father, the Tenants pleaded, that the Plaintiff 's Father Dig. lib. 1. 
| bu pas to them, Modo & Forma, Qc. and held a good Plea, cap. $2» 

+18 ; ; g g . S. 25. 

14 25. But in Waſte againſt Tenant in Dower, ſhe pleaded a Grant made Br. W 

* her by the Heir, to hold. without Impeachment of Walle, and averred that pl. 76. 

ab tad Aſſets by Deſcent ; and the Opinion was, that it is no Plea : For the 


ptute of Glouceſter ſpeaks of Warranty with Aſſets to bar the Tail, and not 

Grant with Aﬀets. | 

26. In Action of Waſte againſt Tenant in Dower, it is a good Bar, that 39 E. 3. 33. 
Baron who was the Anceſtor of the Plaintiff, aliened to B. who aſſigned to 

„ ver Dower, and ſo the Reverſion is in him, and not in the Plaintiff | 

27. In Waſte againſt Tenant by the Curteſy, or in Dower, they may ſay, Br. Releaſe, 

r the Plaintiff granted the Reverſion to M. N. to whom they attorned. $46. * 


"ee way the Reverſion, and Tenant attorned, the Action failed at Common Law, 3. loſt. 300. 


= 
= 


8E 


28. In Waſte, the Plaintiff counted upon à Leaſe for Years, by him made gr. Negati- 

lax Defendant, and that he did Waſte : And the Defendant ot. not ſuf- wn 7. 

1 but to ſay, that he did not leaſe for Term of Years, but that he did not 

ant ke Meds & Forma, Nc. for if he leaſes for Life or in Fee, the Defendant 

1 7 plead it, and traverſe the Count, Ye. NET 

ur ee e Waſte againſt A. for Tenements, which he held of the Leaſe of Br. Waſte, 

vdo held them for Term of Life, of the Leaſe of his Father; the Defen- El. 35. 

Natty ſaid, that he had - nothing in the Tenements the Day. of the Writ tenure pl. 
aſcd, nor ever after; but E. was and is Tenant : Judgment of the ,, * 

ud nn ollocatur, upon which he ſaid, that Z. was Tenant, the Day Br. Non 

lar Wit purchaſed, ahr — that he ever any Thing had 3 77 
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; Leaſe of E. which was held a good Plea, and the other maintained his Wy 
= _ huod nota, and yet Nontenure is no Plea in Waſte; but it ſeems that 
amounts to that E. non dimiſit Modo & Forma. | 
Br, Waſte, 30. Waſte was brought againſt Tenant for Life for digging Clay and Cn 
| pl. 1.8 vel, the Defendant juſtified, by Command of the Plaintiff; and the het Gl. 
The Leſſor nion was, that it is no Plea, for the. Leſſor himſelf cannot juſtify to ty i 
wasſciſedin therefore his Command is void; as if I command 7, $. to my Fake 
HIS. -which he does, I ſhall have Appeal: And in Formedon if Writ of Elben 
Jia not er- ment is delivered to the Tenant, the Demandant cannot command him to o 
cept the : the Trees, but Eſtrepement lies, for thoſe Commands are void. 
Gravel, an f | 
fo his 1 during the Leaſe, is not good; and, by Townfbend, this Gravel is Part of the! 
ritance, and he cannot grant his Inheritance, by Parol only without Deed. See the Year-Boo, 2 .I 


y 


Mo. 54. pl. $1. But where V. brought Waſte againſt the Defendant, Tenant for 
158. Ward by Reaſon of a Remainder to him limited by Uſe ; and aſſigned the Wy 
wins $19 1, * Profternendo Horreum. The Defendant pleaded in Bar, that the great Th 
ber of the ſaid Barn, at the Time of the Death of her Huſband, was f rote 
ec. that it could not be repaired. This was taken to be a good Plea, 
- Fx Iffue taken upon the Matter. | | 
ws 28 32. The Plaintiff made a Leaſe for Years to H. and before the Expini 
7 aal „ thereof he mage another Leaſe of the fame Lands to B. the Deſendaut, 
Wingfield. begin preſently, and then brought Action of Waſte againſt him for W 
» done during the firft Leafe : The Court ſaid that in ſuch Caſe, it would 
be ſafe for Fim to plead, No Waſſe done, for it would be found againk h 
and if he ſhould plead the ſpecial Matter, as aforeſaid, viz. That the 
Leaſe was in being at the Time of the Waſte done, after the Expinti 
whereof no Waſte was done: This would be good, if the ſecond Lee n 
not by Indenture, otherwiſe he will be eſtopped by the Indenture from | 
ing that the ſecond Leaſe had another Beginning than the Indentury 
tts, and then the Waſte will charge him. And if Defendant plat 
Foie Matter, the Plaintiff, by ks e may eftop him to plead 
other Beginning of the Term than the Letter of the Indenture pupont 
it will be no Departure becauſe it ſtrengthens the Declaration. 
Ow: . 33. Ancient Demeſne is no good Plea in an Action upon the Statute 
Caſe, Glouceſler, for it is only a perſonal Action, and the Statute is beneficial tot 
Commonwealth. 8 
Oro. Eliz, 34. Waſte for cutting down 300 Oaks; the Defendant pleaded a ton 
: 17 28 C. B. of them, that the Houſe leaſed was ruinous, c. and that he cut them « 
George v. to repair the Houſes; and as to the Reſidue, that he felled and keeps then 
Stamfield. employ about the Reparations Tempore opportuno. And all the Court, i 
out Argument, held it no Plea : For if it ſhould be good, every f 
os might cut down all the Trees on his Farm, when there was no 
x Occaſion to repair. | 
'xInſt,355.b. 35. If two bring an Aktion of Waſte, the Releaſe of one is a good 
Af the Ac- : . 
1 againſt the other. 
be brought in the Tenuit, a Releaſe of the one is a Bar to both. But otherwiſe it is in the Ta, 
there the Releaſe of one doth not bar the other. 1d. Ibid, 


Br. Waſte, 36. If there be Tenant for Life, the Remainder over in Tail, and bt 
L 7677 Remainder releaſes to the Tenant all his Right, this is a good Bar % 
But ü le, the Releaſor in a Writ of Waſte ; and yet Fee nor Fee Tail daes not pak 


nant in Fee | 
releaſcs to his Tenant for Life all his Right, yet he hall have Adlon of Waſte —$0 1 14 
Life does Waſte, and grants over his Eſtate, and Leſſor releaſes ts the Grantee ; in an Adden d 

againſt the Leſſee, he ſhall plead the Releaſe : And yet he has nothing in the Land. 1 Ink. 
——And ſo in Waſte ſhall Tenant in Dower, or by the Curtefy, in the like Caſe, and the Vi 
and the Tenant in a Precipe, after a Feoffment made, and ſo in a Contra Formam Collations- 


Pa * 
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f the Judgment in Actions of Caſte, and what 
N Th be recovered thereby, : | 


* 5 in | : 
U TATUTE of Gloncęſſer 6 E. 1. c. 5, Enacta, That he + which Hfone Join · 
7, | ſhall be attainted of Waſte, ſball leeſe * the Thing that he hath evaſted. os — 2 


frd moreover ſhall | recompence thrice ſo much as the W afte ſpall be taxed at. reared 


ined of the Waſte, Ce. 2 inſt, 303. tt treble Damages ſhall be recoyered againſt him that did 


e Waſte only. 2 inſt. 302. ; ; 
ju an Action of Waſte againſt a Leſſee for Life. for Waſte done in three Acres, the Defendant 


A 


tate for Life: And inquired further of the Waſte, and found the Waſte done in one Acre only, 
be Plaintiff cannot have Judgment for the whole Land, in Reſpect of the Forfeiture and treble Da- 
ages; For that Judgment is not according to thi. Act, that is to ſay, of the Place waſted, and treble 
damages in Reſpect of the Place waſted: Wherefore he had Judgment according to the Statute, of 
ne Acre and treble Damages. 2 Inſt 395» ; by i 

t Whercſocver the Common Law gave fingle Damages againſt any, this AR giyes treble, unleſs 
bere be any ſpecial Proviſion made by this Act. 2 Inſt, 306. ; 

This Statute does not bind the King, Per Coke Arg. Mo. 321. in Englefield's Caſe. 


2. And for Waſte made in the Time of IWarg/bip, it foal be done as is com- ds Guap- 


* an ſuffyrs 
n:d in the Great Chai ter. | | > Srenld 
cut down Timber-Trees, or to proſtrate any of the Houſes, and accarding to his Name of Guardian 
nat endeav our to keep and preſerve the Inheritance of the Ward in his Cuſtody and Keeping, ner 


} non probibet quod probibere foteſt affentire 1 idetur ; and if fuch Waſte and Deſtruction be do: e without 
he Knowledge of the Guardian, or with ſuch Number as he could not withſtand, then ovght the 
wardian to cauſe an Aſſiſe to be brought againſt ſuch Wrong-doers, by the Heir, wherein he ſhall re- 
veer the Freehold and the Damages for ſuch Wrong and Diſheriſon. So note, a Diverſity between the 
tereſr of © Guardian created by Law: For there ia an Aſſiſe the Heir ſhall recover Damages; but 
therwiſe it is in Caſe of a Leaſe fog Years, which is the Lefſor's own AR, 4 Inſt. 395. * 


3. And tohere it is contained in the Great Charter, that he which did Waſte The Com- 
wing the Cuftorly foal leefe the Wardſbip ;- it is agreed that he foalt recompence Tee , 
le Heir bis Damages for the Waſte, 4 o be that the Wardſhip loft do not amount Word dia 


the Value of the Damages, before the Age of the Heir of the ſame Wardſbip. ' SO 


dered Mar- 
tothe Heir, and he refuſed, and married elſewhere. The Waſte is found by Office, "The Queſ- 
ſon was, Whether the Committee may bring Forfeiture of Marriage, Ihe Court upon Alviſement 
d, That th: Cog, mittee by doing Waltz: loſt only the Ward of the Land, and not of the Body, by 


kc expreſs Words of this Statute. Dy. 25. b. pl. 163. Anon, 


4 Upon the Conſtruction of the Statute of Glouceſter, ſame Queſtion has 2 Iſt. 30). 
den male, whether in this mixed Action the Place waſted is the Principal or 
iz Damages: And in divers Reſpects te one is more principal than the 
ther ; For in Reſpect of the Antiquity againſt Tenant in Dower, and Te- 
ut by the Curteſy, the Damages are the Principal; and therefore they ſhall 
e ſometimes preferred, vis. The Plaintiff to 3 Lxecution of the Da- 
nages before the Plage waſted, but in Reſpect of the Quality, the Reality is 
er preferred before the Perſonality, and therefore in Waſte, if the Defend- 
it confeſs the Action, the Plaintiff may haye Judgment of the Land, and re- 
his Damages. which proves the Realty to be the Principal; for one ma- 
drum trahit ad ſe minus. ' 


5, Iitwo Coparceners leaſe Land for Life, and after Waſte committed one 


— 
a 


bes; the Aunt and Niege muſ} joip in Action: And though the Niece ſhall (ty B 60. 
wer no Damages, yet ſhe ſhall recover the Place waſted: And it ſeems * | 

) ſhall hold the ſame in Coparcenary. 8 

6. In 


bis Fee : Whereupon Iſſue is joined, the Jury find againſt the Defendant, That he hath but an 


plorbid and withſtand the Wrong · doer, this ſhall be taken in Law for his Conſent ; For in this Cafe 


Cb ³Ü˙m .. 7... 


> . — 


1 (I). Or WA 8 T K. 


Br. Waſte. 6. In Waſte at the Ny Prius Waſte was found in four Oaks in a 
pl. 24. Parts in a Wood: And it was doubted if he ſhall recover the Wood o Fu 
a Termor Place waſted: And at laſt it was awarded, that he recover the Place wit, 


| 3 and his treble Damages. 


in one „ EIB | 1 

Corner of the Wood, he ſhall not loſe all the Wood, per Fineux, Ch. J. but only the Place md 
Br. Waſte, pl. 96.——But if there are divers Plots of the Land in the Wood in divers Places; ity 
Termor docs Waſte in the Wood, he ſhall loſe thoſe Plots, tho' he did not do Waſte in "I, 
thoſe are Parcel of the Wood; arid this ſeems to be where he has done Waſte in the Wood ſofa 7 — 
tircumguague ; and this was ſaid by Fineux in the Reading of Thecher, Ibid, 


1 7. If Trees growing ſparſim in a Cloſe are cut, in au Action of WateJ 
Brownl. the Cloſe ſhall be recovered. n a | KA | 


240. | | | 
'S. P. Anon, and the treble Value ſhall be levied by Fi. fa. &c, Id. Ibid. 


g ”— . 
» 


2 Inſt. 5 4. 8. If Waſte be done in divers Rooms in a Houſe, the Rooms ſhall te n 
covered in Action of Waſte, and not all the Houſe, | 
Id. Ibid. 9. But if Waſte be done in a Houſe /par/in throughout the Houſe, il h 
Houſe ſhall be recovered. 4 


| 2. 
os os 10. If Waſte be done in the Hall of the Houſe, yet all the Houſe f. main 
Time, it not be recovered, tho? ſome ſay, that the Houſe has its Denomination tron u not | 
Was holden Hall. N 7 | Rem 
by ſome, that if the Hall was waſted, the whole Houſe ſhould be recovered; for that in thoſe Dante ticul 
Hall was the Place of the greateſt Reſort and Uſe, inſomuch, that the whole Houſe was called byte 
Name of the Hall, as Dale Hall, &c. but the Purview of the Statute of Glouceſter is, that he ſhall lu f 
that Thing that he hath waſted. 2 Inſt 303, 304. l | 19% 
Ney, Attorney-General, in Mr. Ailins's Reading held, that the 15 E. 3. Tit. Waſte, 8. Th i 
Waſte of the Hall the Houſe ſhall be recovered, was good Law, contrary to the Opinion of 1 | z. 
JA. a. And he cited the Cafe of Lord Aber gavenny v Sir Richard Southwell, in an Action d Wd act 
for Waſte done in Kitchen and Larder of a Caſtle, and all the Caſtle was recovered, becauſe F 
is not dividable, and ſo aczudged. Ir Eliz, See D. 272. b. Marg. pl. 33. IF : Equit 
oll Abr. 11. If a Man bring an AQion of Waſte, becauſe the Pales of x ] 1 
E | 836. which encompaſs the Park, were permitted to decay; but it is not ave: EM! 
1 > that there. were any Deer in the Park, or that thereby the Deer were & Grar 
1 _ and in this Action the Plaintiff recovers ; he ſhall not recover al] tis with 
i and which is compriſed within the Pale, but only the Place where the ! 
1 ſtood. And the Court ſcemed to incline to it in Writ of Error upon ins — 
ol Judgment in Bank, the Judgment being affirmed in the King's Bench io 
' of | cover the Place waſted. ; OTE. | 
1 r. Waſte, 12. If a Man does Waſte, and grants his Eſtate over, yet upon Ace . 
14 PI. 33. brought againſt him, he ſhall loſe the Place waſted : And his Grantee, who * 
4 „ not Party to it, ſhall loſe his Intereſt. And therefore it is a good Pla * 
the Grantee, that ſuch a Day he granted his Eſtate over, before which 4 
1 no Waſte was done: And. in Action againſt the Grantee it is 2 u 
'4 ns that J. NM. granted it to him, after which Grant no Walle Ink 
4 Bac, 2 of ag hs | tha 
| i Br. Waſte, * 13. In Waſte by two upon a Leaſe for Term of Life, one was ſunimon kl, 
oy Fl. Ik. and ſevered, and the other ſued forth, and aſſigned the Waſte in de - . 
1 Things, as in rating of Willows, and found for the Plaintiff, and Deng u., 
1 | were taxed, and he had Judgment to recover the Moiety of the Dama * 
\ 5 the Moiety of the Place waſted, and as to the Willows the 0 zu 
4 | 7, ſed, + + 5 £7 $4 2 6 330, | . 
þ Br. Waſte, » 14. If a Man does Waſte in Hedge-rows which ſurround a Paſture, . 


NOS. thing ſhall be recovered but the Place waſted, vlz. the Circuit of the Ns 

15 and not the entire Paſture. . 

Vin. Abr. 15. If the Tenant of one Houſe is Diſſeiſor of the next Houſe, and be 

V. 24, 30. down both, and builds them into one new one, Diſſeiſee ſhall recover 1% 
Sas Houſe, e 4 $i 7's Sin $-5.- 5 (en n 16, 1 


1 


Or WAS T E. "ds 
16. When Waſte is brought in the Tenuit, Damages are only to be fe- 6 Rep: 4. 
deere. : * a 1 01 3 * | Blake's, 6 
' . | Ge. 
17, If Leſſee for Years or Life grants a Rent out of the Land fo leafed, Browul. 
1nd afterwards commits Walte, if the Lord recovers the Place walted, yet the 238. Anon. 
Land ſhall be charged, | F 


—_— 


& 
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(0) Jn what Cafes in general Waſte may be re⸗ 
ftrained by Injünttton in Equity, cords . 


1 


i. [F a Tenant for Life plant Woad on the Land, which is of ſo poiſonous MS. Rep. 
a Quality that it deſtroys the Principles of Vegetation, Uk an W * 
Power in his Leaſe, where it is uſual to have ſuch Powers, it may Powis v. 


de conßdered as Waſte, and the Court of Chancery may grant an Injunc- nw” 


tion, | 
2. If there be Leſſee for Life, Remainder for Life, the Reverſion or Re- 

minder in Fee, and the Leſſee in Poſſefſion Waſtes the Lands, though hè is * 

not puniſhable for Waſte by the“ Common Law, by Reaſon of the mean 1 Vera. 24, 

Remainder for Life; yet he ſhall be reſtrained in Chancery, for this is a par- 8. p. | 

ticular Miſchief. r * 


dot puniſhable by the Common Lay, during the Continuance of the Remainder, g | | 
Nadie be Is Vide 1 lnſt. 54. 2 lnſt. 3ot. the DEE IN + though aſter its De. 


3. But if ſuch Leſſee has in his Leaſe an expreſs Clauſe of cuithout Im 1 Vern, 24, 
geachment of W affe, he ſhall not be joined in Equity. | Aku 1 
Equity will not affiſt a Forfeiture, yet the Tenant in Poſſeſſion ſhall be reſtrained in Equity 8 hs 
putting Waſte in all Caſes, in which Waſte is puniſhable by Law ; and for this Purpoſe an InjunRion' 
vil be granted before the Bill is filed; alſs an lujunction will be granted to ſtay Waſte in Behalf of an 
Infant in Ventre ſa Mere; Equity will likewiſe, (in ſome particular Caſes), reſtrain the Tenant fromcom- 
fitting Waſte, where it is diſpuniſhable by Law, either by the Nature of his Eſtate, br by ecpreſs 
Grant of roithout Impeachment of Waſte; but where by the Agreement of the Parties, the Leaſe is made 
witheut Impeachment of Wafle, Equity will not reſtrain the Leſſee from cutting Timber, plowing, open - 
ing Mines, e. though ſuch Leſſee ſhall be reſtrained from pulling down Houſes, defacing Seats, Wc. 
6 Rep, 13, 14, 106, 116. 2 Vern, 392, 711. I Salk. 161. 2 Chan. Ca. 32. 
1 . 94. | 


4 If A. is Tenant for Life, Remainder to B. for Life, Remainder to firſt Dayrel 3. 
nd other Sons of B, in Tail Male, Remainder to B. in Tail, Sc. and B. Chapneſe, 
(before the Birth of any Son) brings a Bill againſt 4; to ſtay Waſte, and £ * Ed. Caſ. 
demurs to this Bill, becauſe the Plaintiff had no right to the Trees, and no br. 400. 
one that had the Inheritance was Party ; yet the Demurrer will be over-ruled; 
decauſe Waſte is to the Damage of the Public, and B. is to take care of the 
Inheritance for his Children, if he has any, and has a particular Intereſt him 
&lf, in eaſe he comes to the Eſtate. 4 . Spb Land 

5- On Motion for an Injunction to ſtay a Jointreſs, who was Tenant in Id. Ibid. 
Tall after Poſſibility, He. from committing, Waſte ; it was urged, that ſhe Cook »- || 
being Jointreſs within the 11th of I. 7. ought in Equity to be reſtrained Whaley. 
rom cutting / Timber, that being Part of the Inheritance, which by the 
Natute ſhe is reftained from aliening ; and the Court granted an Irjunc- 

Ps ho wilful Waſte in the Site of the Houſe, and pulling down 


6, Bur 


1 
* 


a (ry or WAS TF. 
Kd. Id. 6. But where a Jointreſs, who had a Covenant that her Jointure ſhoul 
Carew u. be of ſuch a yearly Value, which fell ſhort, though her Eſtate was not with 
Cure. ee fegen, Waſte; vet the Court would not prohibits 

_ © mitting Waſte, fo far as to make up the Deſect of her Jointure. But guen 

Fan Atlion of Waſte be brought againſt ber, if Chancery will enjcin it 


40n. ; o 


| J. It ſeems to be a general Principal, however, that— - 
2Show. 69. . Tenant in Tail; after Poſſibility, "ſhall be reſtrained in Equity bos 
| pl 53 nx, doin Waſte by Injunction, c. becauſe the Court will never ſee 2 Ma 
Bubb. difinherited 3 per Chante, Finch. And he took a Diverſity where a Man 
A Woman is not puniſhable for Waſte, and where he hath a Right to do Waſte ; u. 
Tenant in cited Uvedale's Caſe, 24 Car. 1, ruled by the Lord Roll, to warrant tht 
Potbiley Piſtinction, 2 Shaw 69. pl. 53. Abraham v. Bubb, 5 
_ of Iſſue extinct, was reſtrained from committing Waſte in pulling down Houſes, or cutting dow 
Trees, which ſtood in Defence of the Houſe, and Fruit Trees in the Garden: But for ſome Turreud 
Trees, which ſtood a Land's Length or two from the Court, would grant no Injundion, becauſchs 
had by Law Power to commit Waſte ; and yet ſhe was nevertheleſs reſtrained in the Particulag 
aforeſaid, becauſe they ſcemed to be malicious. 2 Freem. 278, 279. pl. 349. | | 
a Vern. 192. g. A. deviſed Lands, on which Timber was growing, ta his Wiſe i 
Claxton v. T iſe, remainder to B. in Fee, paying ſeveral Legacies within a liitel 
Claxton, | Time, and in Default of Payment, the Remainder to C. he paying the Ls 
gacies; and on a Bill brought by B. the Court gave him Leave to cut Tims 
der for the Payment of the Legacies, though it was oppoſed by the Tenat 
for Life and the Deviſee over, he making Satisfaction to the Widow fr 
3 breaking the Ground by Carriage, Waſte, Fr. | 7 0 
pt tx big 10. 80 where a Man created a Term for 500 Years, in Truſt for bin- 
2 ſelf and his Wife for Life, Remainder to Truſtees for Payment of Debt ul 
1 &zl, Annuities; and by Will deviſed the Reverſion thereof to A. for Life, vill 
if . out Impeachment of Waſte, Remainder to his firſt and other Sons in Tal 
_ Male, with Remainder over ; and A. being in Want, the Court gave hin 
1 - Leave ta cut down Timber to the Value of 5ool. though the Debts a 
4 re Annuities were not paid; the Truſtees baving no Power ta ſell the Timber 
| the Debts being like ta have a long Continuance, and there being a great 
Deal of decaying Timber on the Eftate. . | 


s 


In what Cafes Waſte may be reſtrained in Equity, notwithſtanding the 
Words without {mpeachment of Waſte be contained in the Leaſe, &. 


— e — 
— romp PR \ IE. HT 2 
A — . 4 S 
ret et; 


Plowd. 11. It is true that a Leaſe without Impeachment of Waſte takes of il 
135. Reſtraint from the Tenant of doing it; and he may in ſuch Caſe pull up, a 
D cut down Wood or Timber, or dig Mines, Oc. at his Pleaſure, and not ie 
liable to any Action. | tab © | 
11 Rep. 62. 12. But tho' the Tenant may let the Houſes be out of Repair, and cu 
1 Inſt. 220, down Trees, and convert them to his own Uſe ; yet where a Tenant io Fee 
2 Inſt 146. imple made a Leaſe for Years without Impeachment of Waſte, it was adjudged 
6 Nep. 63: that the Leſſor had {till ſuch a Property, that if he cut and carried 20 ti 
Dyer 184. Prees the Leſſee could only recover Damages in Action for the Treſpals, and 
: not for the Trees; Alſo it hath been held, that Tenant for Life, without 
dmpeachment of Waſte, if he cuts down Trees, is only exempt from an Adler 
of Waſte, e. 
Wood's 13. And if the Words are, To hold without Impeachment of any Wri ® 
un. 574+ Asien of Waſte, the Leſſor may ſeize the Trees, if the Leſſee cuts th 
| gown, or bring Trover for them. y᷑;, ooky, 
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In many Caſes, likewiſe, the Court of Chancery. will reſtrain Waſte, 


gos the very Deſtruction of the Eſtate itſelf, but only to excuſe for 2 

ive Waſte, and therefore ſuch a Clauſe would not give Leave to fell or 

it down Trees ornamental or ſheltering of a Houſe, much leſs to deſtroy 

- demoliſh a Houſe itſelf. Thu—— N 5 oh 
16. A Bill was brought by Remainder-man to reſtrain Tenant for Life, Ms. Rep. in 

hout Impeachment of Waſte, 'fram cutting Timber in H, Park Chanc. © 

improper to be felled; and Lord Chanc. granted the Injunction to reſtrain 1744. Packs 


the Defendant from cutting Timber, which ſerved for Shelter or Ornament pack 
10 the Houſe, or which grew in Lines, Avenues, or Riding for Ornament, 
aud alſo any other Timber in the Park, which was not of proper Growth | 
to be felled. —And his Lordſhip in this Caſe declared, that Courts c 

vity had in this Reſpe& eſtabliſhed Rules much more reſtritive than 
thoſe of the Common Law; which gave Tenant for Life, without Im. 
peachment of Walle, as large a Power over the Timber, as Tenant in Fee 
imple, that Timber might be had for public Uſe. | en 
1). Likewiſe, where . upon his Marriage ſettled Lands to the Uſe of 2 Freem. 
himſelf and M. his Wife, and the Heirs of their two Bodies; afterward 2 * 5 
A. died without Iſſue, M. married D. the Defendant, being then Tenant Bubb. His 
in Tail after Poſſibility of Iſſue extinct: and M. and D. having felled ſome Lordſhip | 
Trees in a Grove that grew near, and was an Ornament to the Manſion ſaid, if there 
Houſe, and having an Intention to fell the Reſt ; the Plaintiff, to whom be Tenant 
the Lands did belong in Remainder, brought his Bill to reſtrain M. lor Like 
from felling thoſe Trees, and to have an Injunction to ſtay the committing peachment 
of Waſte, This Cauſe was referred, and if the Parties could not agree, of Waſte, 
then to be ſet down again. But Lord Ch. Nottingham diſcovered his In- and be goes 

n 5 232 3 
dination fortizey for granting " Injunction. 2 Lan ag 

8 5 TRE” , Houſes, e. 

to do Waſte maliciouſly, this Court will reſtrain, although he hath expreſs Power by the AR of the 
Party to commit Waſte; for this Court will moderate the Exerciſe of that Power, and will reſtrain ex- 
travagant humorous Waſte, becauſe it is pro Bono Publico to reſtrain it; and hc ſaid he never knew an 
lajunction denied, to ſtay the pulling down of Houſes by Tenant for Life without Impeachment of 
Waſte, unleſs it were to Serjeant Peck in Lord Oxford's Caſe, and ſaid, he believed he ſhould ne vet 
ſee this Court deny it again. Ib. 54. 


| 


18. So where a Leaſe was made by a Biſhop for twenty-one Years, 2Fceem.ss. 
without Impeachment of Waſte, of Land that had many Trees upon it, and Abraham. 
the Tenant cut down none of the Trees till about half a Year before the Bub. 
Expiration of his Term, and then began to fell the Trees; the Court granted Com. Dig. 
an Injunction. For though he might have felled I'rees every Year from 604 
the Beginning of his Term, and then they would have been growing up t Term 
gun gradually, yet it is unreaſonable that he ſhould let them grow till Rep. 554 
towards the End of his Term, and then ſweep them all away: For though 
o = Power to commit Waſte, yet this Court will model the Exerciſe of 
lat Power. * | 2 . 
19. So in the Caſe of Tenant for Life; Remainder to the firſt Son for 14. Ibid. 
Life, without Impeachment for Waſte, with Remainder over, the firſt Son, 
bythe Leave of the Leſſee of Tenant for Life, comes upon the Land, and 
kel the Trees, although he could not in that Caſe be puniſhed by an Ac» 
on of Waſte, yet he was injoined by this Court. | 
20. Likewiſe where A. on the Marriage of his eldeſt Son, in Confidera- z Vern. 738, 
tion of lo, oool. Portion, ſettled enter alia) Raby Caſile on himſelf for 739. 
Life, without Impeachment of Waſte, Remainder to his Son for Lifgy and to 2 Salk. 161. 
pleaſure to his Son, he got 200 Workmen together, and of a ſudden ſtripped * 
— e of the Lead, Iron, Glaſs, Doors and Boards, Ge. to the Va- 

of zoo. And the Court, og the Son's filing his Bill, ene 

junction 


ingtan 


without Im. | 


2. — ˙ wm . gels 


bis firſt and other Sons in Tail Male; afterwards, 7 7 taken ſome Dif- 5. C. Nane 


) 
h 


| Biſhop of  evithout Impeachment of Waſte; V. in whom by ſeveral mean 
| e 


= | 
. dor WA G K. 


* 


Party ſhould not be puniſhable by that Statute, and not to give a Property in the Trees or Ma 


as he was not permitted to deſtroy the Caſtle, to the Prejudice of the Remainder- Man, ſo neither tu 


774%» - haps the only Fruit 


Z. 


= 
FLY 


mw jon8ion o lay committing of Waſte in pulling down the Calle aa . 
the | 

and for that Purpoſe a Commiſſion was to iſſue to aſcertain what oupht w 

be repaired, and a Maſter to ſee it done at the Charge and Expence of th 


1 f. wu. 21. Biſhop of London, in Edward the Sixth's Time, made a long Lak, 


Was made 
ments thi 


| SHBELLMPLEAESEEFESERLR 


Years, and the being without | of Waſte ſcems originally intended only to mean, thu ts 


of an Houſe pulled down by Leſſce for Years ſans Waſte; but he ſaid, that the Reſolutions har 
eſtabliſhed the Law to be otherwiſe he would not ſhake it, much leſs carry it further, and that he 
this Caſe, the Biſhop of London v. Webb, to be within the Reaſon of Lord Barnard's Cafe; whe 


the Leſſee in the preſent Caſe deſtroy this Figld againſt the Biſhop, who has the Reverfion in be, 
to the Ruin of the Inheritance of the Church, Ibid. 528, 529. IF? 


- 


[ 


* 2 „ 3 


—_ — —— 


(0) Tahat Relief may be given in Equity, it 
ob ales Caſes of ela, N 1 


8 1. Bill was brought to reſtrain Tenant in Dower from getting Pat; 
_— A Lord Os diſmiſſed it with Coſts, as it GY rents 
Bragg. ous; the Peat ſhe ſold not being above the Value of 10d. But bertin i 
3 March was ſaid, that digging Peat is in many Places the ordinary Boot ; and pet 
that can ariſe from the Land. They do not carry any 
the Soil, for they dig off the Turff, then take away the Peat, and lay tht 
| Turf down again: And Tenant for Life can no more dig Peat tot 
than cut down Timber to ſell; and the Chancellor ſaid, if he was to 
any Relief, he muſt direct an Iſſue; but that the Cauſe was of too fri 
a Nature to maintain the Expence. 


2. A Bill being brought to redeem a Mortgage, on the Hearing, an Av 
2 count was e.! and 240l. ned due 22 which Report the Plaitif 
Derby. had taken Exceptions. The Cauſe thus ſtanding in Court, the Lor 
Keeper, on a Motion, and reading Affidavits, that the Defendant had bm 

ſome of the Wainſcot and committed Waſte, ordered the Defendant i 

deliver up Poſſeſſion to the Plaintiff, who was a Pauper, giving Secunt) u 

a abide that Event bt the Account. i 2s * 

8. : .A. Tenant for Life, Remainder to Truſtees to preſerve Oc. Rems 
N. * C. the Plaintiff in Tail, Remainder over, with Power to A. with 
1733, Lord ee gd Truftees, to fell Timber, and the Money ariſing to be veſted 
Caſtlemain Lande, Ec. to the fame Uſes, Sc. A. felled Timber to the Value of 3% 
Gn with Conſent of Truſtees, who never intermeddled, and A. had fuſer 
= ſome of the Houſes to go out of Repair. C. by Bill ae an A 


count and Injun&ion, The Maſter of the Rolls Haid, that 1 


4. a 4 
* 


Or W AS T E. (0) 3 
"bt be oonßdered under two Denominations,. to wit, ſack as was thriving 
and not fit to be felled z and ſuch as was unthriving, and what a prudent ge: 
Mao and a good Huſband would fell, Ic. and ordered the Maſter to take 
an Account, &c. And the Value of the former, which was Waſte, and there- . 
fore belongs to the Plaintiff, who is next in Remainder of the Inheritance, 3s 
to go to the Plaintiff, and the Value of the other is to be laid out accord- 
+ oto the Settlement, Cc. But as to Repairs the Court never mterpoſes 
in Caſe of Permiſſue Waſte, either to prohibit or give Satisfaction, as it 
does in Caſe of Miſſal Waſte; and where the Court have Juriſdiction of 
the Principal, viz. the prohibiting, it does in conſequence give Relief for 
Waſte done, either by Way of Account, as for Timber felled, or by 
iging the Party to rebuild, Wc. as in Caſe of Houſes, c. and mentioned 
Barnard's Caſe as to Raby Caſtle. 2 Fern. But as to Repairs, it 
waz objected, that the Plaintiff here had no Remedy at Law by Reaſon | 
of the mean Eſtate for Life to the Truſtees, between Plaintiff's 
mainder in Tail, and Defendant's Eftate for Life, and that 
Equity ought to interpoſe, Sc. and that this was a Point of Conſequence, 
Jed non allocatur. | . | | 
4. A Lord of a Manor may bring a Bill for an Account of Ore dug, ar 
Timber cut by the Defendant's Teſtator.— Thus | | 1 Da 
5. A Cuſtomary Tenant of Lands, in which was a Copper Mine, that P. will. 
never had been opened, opened the ſame, and dug out and ſold great Quan- Nep. 406. pl. 
tities of Oar, and died; and his Heir continued digging and diſpoſing of 18. Bp. of 
great Quantities out of the ſaid Mine. The Lord of the Manor brought . Knight, 
a Bill in Equity againſt the Executor and Heir, praying an Account gut his 
of the ſaid Oar; and alledged that theſe Cuſtomary Tenants were as Lordſhip 
Copyhold "Tenants, and that the Freehold was in the Plaintiff as Lord of faid in this 
the Manor and Owner of the Soil; and that the Manner of paſſing the Cale, that 
Premiſſes, was by Surrender into the Hands of the Lord, to the Uſe = __ 
the Surtenderee. It was inſiſted for the Defendants, that. it did not ap- Fat road up 
pear, that the Admittance in this Caſe was to hold ad Yoluntatem Domini Meadow or 
ſecundum Con ſuetudinem, &c. without which Words, it was inſiſted, that ancient Paſ- 
there could be no Copyhold, as had been adjudged in L. Ch. J. Holt's tare- 
Time. And L. Ch. Coyper ſaid it would be a Reproach to Equity da wude, 
to ſay, that where a Man has taken another's Property, as Oar, or „ich the 
Ne and diſpoſed of it in his Life- time, and dies there ſhould be no Perſon, 
emedy. | Id. Ibid. 
6, Converting a Brewhouſe into Tenements of a greater Value, is Waſte, Lev z11, 
notwithſtanding the Melioration, by Reaſon of the Alteration of the Na- Cole v. 
ture of the Thing and of the Evidence; and ſo reſolved on a Trial before Green. 
Hale, Ch. J. and the Jury gave the Verdict accordingly, and roo Marks 
bugle Damages, which being trebled amounted to 200. which the Chan- 
cery compelled Cole to take. | 
7- Leſſee for 500 Years, of Land about 2000. a Year, built ſeveral Houſes, Fin 


5 © vw. =. == 


K. e „ Two. 5 


” 
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40 and thereby improved the Rents from 200. a Year to 1400). a Year, 138. _ 
tif and quietly enjoyed the ſame for twenty Years and more, and then an Wild v. Sir 
ord Addon of Waſte was brought for pulling down a Brick Wall, and cutting Ed. Strad- 
un down Fruit-Trees, and digging Gravel for laying the Foundations of the ling 

t to Houſes built on the ſaid Ground. He brought a Bill ſetting forth, that 

1 loch Building could not be accounted any Waſte, but rather a Melioration 


and Improvement of the Land. The Defendant pleaded the Statute, by 
which Proviſion is made for bringing Actions of Waſte, But the Court 
8 the Plra, and ordered the Defendant to anſwer and to ſpeed the 


8. An Under.Tenant of a Jointreſs commits Waſte /par/im, ſo as at Law à Vern. R. 
the Eftate was forfeited, but inſiſted that he had improved the Eſtate from 203. pl. 247. 
. to Gal. per Aunurs, and offered to take a Leaſe of it at that Rent Lit” » | 


th. 
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| held „„ Ege, to Truſtees and their Heirs, to the Uſe of the Grantor for Life, (wks 


I hy 56 Years, and to anſwer the Value of the Timber on 1 9 


(o) Or WAS T E. 


amniſicatur. Quere. 0 | | 
9. One ſeizeckin Fee of Lands in which there were Mines, all of the, Re 
d, by a Deed conveyed thoſe Lands, and all Mines, Waters, by: 


ſoon after died) Remainder to the Uſe of A. for Life, Remainder to bi det 
firſt, Sc. Son in Tail Male ſucceſſively, Remainder to B. for Life, Re, An 


mainder to his firſt, c. Son in Tail Male ſucceflively, ' Remainder to hi 
two Silters C. and D. and the Heirs of their Bodies, Remainder to the 
| Grantor in Fee. A. and B. had no Sons, and C. one of the Siſten died N 
without Iſſue, by which the Heir of the Grantor as to one Moiety of the 
Premiſſes, had the firſt Eſtate of Inheritance : A. having cut down Tine WW Le 
and ſold it, and threatened to open the Mines, the Heir of the Grantor 
being ſeized of one Moiety ut ſupra, by the Death of one of the Sittn 
without Iſſue, brought his Bill for an Account of the Moiety of the 
Timber, and to tay f. s opening of any Mine: And it was adjudged the 
Right to this Timber belongs to thoſe, who at the Time of its being (erere " 
from the Freehold, were ſeized of the firſt Eſtate of Inheritance, and tl; 
| Property becomes veſted in them. 
Vin. Abr. 
tit. Waſte, 


p. 23. 
cites M 


Rep. 1 Geo. 


. in Canc. 
Turner v. 
Buck. 


Ss "Waſte, recover Damages in Proportion to the Wrong done to the Inhers 
' tance, and not in Proportion only to his own Eſtate Br Life. 


MSS. Rep. 


Garth v. 
Cotton, 
66 Geo. 2. 


Satisfaction out of Aﬀets for Permiſſive Waſte upon the Jointure af the 

' Teſtatrix, He. But by Cotper, J. the Bill muſt be diſmiſſed; for ber l 
SS. no Covenant that the Jointreſs ſhall keep the Jointure in good Reqay; 
and in the common Caſe, without ſome particular Circumſtances, there z 


no . 4 
particular Tenant. 


could have had no Remedy; becauſe Tenant for Life might have barrel 
| however could not here have maintained Waſte, becauſe the Comma 


may bring a Bill in Equity to ſtay 


10. A Bill was brought againſt the Bxecutors'of a Jointreſs to hat: 


in Law or Equity for permiſſive Waſte after the Death of tl 
11. It has been faid in Equity, that Remainder-Man for Life ſhall, 


12. A. being Tenant for ninety-nine Years, if he ſhould ſo long live, wih 
Truſtees to preſerve Remainder to his firſt and other Sons in Tail, ke 
mainder to B. in Tail. A. and B. before Ifſue born of AJ. fell Tinhe, 
The eldeſt Son of A. afterward brings his Bill for an Account and Sal. 
faction of the Timber againſt B. Per Lord Ch. Plaintiff has no Remety 
at Law, either in his own Name, or in the Name of his Truſtees. 4. f 
he had not conſented to it, ſhould have brought Treſpaſs; for Tenant ft 
Years is conſidered as a Fiduciary for Remainder-Man or his Leſſor. If 4 
had had an Eſtate for Life, and no Limitation to Truſtees, the Plat 


or ſurrendered the whole Eftate to the Remainder-Man : But here the 
Freehold was in the Truſtees; and the Poſſeſſion of Leſſee for Yan 
is in Law the Poſſeſſion of the Owner of the Freehold. The Truſts 


Law gave no Action of Waſte, but to the Owner of the Inheritance; ud 
the Statute of Gloutefter gives the Writ to the ſame Perſon ; but the 
'Truftee is in no other Condition than tmp gn for Life. Truſtet 

aſte, before the contingent Kt 
mainder comes in efe. If the Truſtees had brought ſuch a Bill, tl 
Court, as to Trees actually cut, would have obliged them to hare mae 
Satisfaction in Money, to have been ſecured to attend the contingent Us 
Where there is Tenant for Life or Years ſubje& to Waſte, and Tim 
is blown down, the Owner of the firſt Remainder in Tail vet 
ſhall have it; for the Common Law conſiders an. Eſtate in Conti 
gence as no Eſtate: And when the Tree is ſevered the Propet 
veſts in Somebody. If there be Tenant for Life, Remainder in Lite, 
Remainder in Fee, Remainder-Man can have no Action for Waſte, b. 
- cauſe Plaintiff muſt recover the Place waſted, which * 


or W AS T E (0) . 
tolle to the Remainder over; but ſuch a Remainder-Man of the Inheri. 
tance after the intervening- Eftate may have Trover for the Trees, and if 
Remainder-Man for Life dies, in the Life of Remainder-Man in Fee, he 
ma brin Ae. Pp 

9 Thou h an 1 is a proper Remedy, yet it has never been 
determined that a Bill for an Account cannot be maintained afterwards : 
And though a Recovery was ſuffered after Waſte done, it was to the Uſe 
of Phintiff and his Heirs, which is no new Uſe, and ought not to bar 
Waſte in Equity. It is true, Action of Waſte dies with the Perſon ; but 
though Waſte will not lie at Law, as the Perſon committing it is dead, 
yet he may have Relief in this Court. It is held in all: Caſes of Fraud, the 
Remedy never dies with the Perſon, but Relief may be had againſt the 
Executor out of Aſſets; and this Court will follow the Aſſets of the 
Party liable to the Demand; and Colluſion in this Court is the ſame as 
Fraud, —Decreed a Satisfaction to be made to the Plaintiff, for the 
Value of the Timber, as he is now Tenant in Fee of the Eſtate; but 
would not give any Intereſt, as that would be carrying it too far. | 
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of Wills and Teſtaments,” 


«QEVERAL 8 theſe | Heads baving been already treats 
of under the Artieles Deviſes, Executers and Adminiſtrators, and Le. 
gacier, little more remains thaw to conſider what formal Circutſtance wn, 
neceſſary to the Perfection of a- Will and Teſtament, and by hut Vs 
and for what Cauſes, they may be avoided, 


For the better underſtanding of theſe Particulan, we will arrange the Mat 
ter relative to the Reſdue of __ Subject under the following Diviſion, 
| a 


(4) What is a win and Teftament, and wherein 


ep er: | 
(B) 15 are capable of making a Cain and Teſta: 
men 
en are the Bequiſites to conſtitute a good 


1. Of Wills in Writing—And here, 
I. What ſhall be a good Will in Writing to pals 
Lands and Tenements, &c.——Wherein, 
1. In what Language and Hand a Will may be 
Written. 
2. Of the Circumſtances. of Signing, Atteſtation, 
Publication, c. 
3- Of the Republication :—As what will amount 
to a Republication, and where a Republication 
Will make a Deviſe good. 
2 What ſhall be a good Will in Writing of Goods d 
Chattels. 
3. What ſhall be a ſufficient Proof of a Will 
Wherein, 
1. In what Caſes Deviſees, Legatees, and Cre- 
ditors may be admitted to prove a Will, —Aud 
2. What the Law is where the Probate difters 
from the original Will. | 
2. Of Nuncupative Wills. | 


aL uk the Nature and Effet of a Mill and Cella 


F) How Mills, xc. map be conſtrued. 
) pow Wills may be avoided.—CCherein, 


1. What ſhall be deemed a Revocation of a Will. 
2. Where a Will ſhall be ſet aſide for Fraud, &. 
+ Where Fraud in obtaining a Will is ex+:inable 


(4) Qhat 


Ty 


Or WILLS aiv TESTAUH ENS. app. 
\ chat is a Till and Teſtament, and wherein 
4) Chat thep vile. Ld OR AY 


1 Teſtament, is a juſt and compleat Declaration ar Sentence of a Terms de 
Man's Mind, or laſt, Will of what he would have to he done with Ley Voc. 
« Eftate after his Death—Or, accar ding to ſome : | Y 2 


Part . . 2. & 4. Shep. Abr. Part 4. Voc, Teſtament, 


2 A Will, is a Declaration of the Mind, 3 Word or Writing, 2 38. 
. - g * v. Li 

b diſpoſing of an Eſtate; and 10 take Place after Death of the Tei. 1 
ator. | | have Rela. 

n only to Teſtator's Death, and not to the making, for till his Death he is the Maſter of his own 
Fil; and therefore the Will of a Papiſt in 7reland was held to be avoided by a fubſequent Statute 
ade in that Kingdom, which enacts that the Lands of Papiſts.there ſhall not be deviſcable, but da- 
and in Gavelkind. Vin. Abr. Tit. Deviſe, (H. b.) p. 273- Ca. 7. 


. It is in Latin called T eftamentum, i. e. Teſtatio Mentis, the Witneſs Id. Ibid. 
a Man's Mind, and to deviſe by Teſtament, is to ſpeak by a Man's * luſt. 111. 
Vil, what his Mind is to have done after his Death: And it. is ſometimes, 

alled a Will, or laſt Will, for theſe Words are fynonyma, and are pro- 

icuouſly uſed in our Law: However, by the Civil Law, it is only faid ta 

ea Teſtament when there is an Executor made and named in it, and when 

ere is none, it is but a Codicil only: For a Codicil is the ſame that a 

eftament is, excepting that it is without an Executor; and a Man can Swinb. Part 
uke but one Teſtament that can take Effet, but he may. make as. many ! + 5- 
xdicils as he will. | 
4+ And by the Common Law, where Lands or Tenements are deviſed 2 loſt. 112. 
| Writing, although there be no Executors named, yet there it is properly 

alled a Ca Wil, and where it doth concern Chattels only, a Teſta» 

gent. N . 

5. He who makes the Teſtament, is called the Teſtator ; and when a Shep. Abr. 
lan dies without a Will, he is faid to die inge. Pu 4 Voc. 


| 6. A teſtamentary Schedule, without Witneſſes or an Executor, has been A raym. 
ared a Will. 1282. Powel 
| v. Nresford. 


— — 


) Who are capable of making a cuil and 
Teſtament. | | 


+N N Infant, until he be of the Age of twenty-one Years, can make 32 H. B. c. 1. 
1 no Wil of his Lands, by Statute of 32 F 34 H. 8. But by ſpe» and 34 H. 8. 
jal Cuſtom in ſome Places, where Land is deviſeable by Cuſtom, he may c. 5. 
le it ſooner; and of his Goods and Chattels, if he be a Boy, he may Swinb, Part. 
Ke u Will at fourtcen Years of Age, and not before; and if a Maid, at "5 fee. 4. 
he Years of Age, and not before: And then they may do it without 

« 2ganſt the Conſent of their Tutor, Father or Guardian. | 

„ef he or ſhe hath attained to the laſt Day of fourteen or twelve 14, thid. 
a, the Teſtament by him or her in the very laſt Day of their ſeveral 


are is as good and lawful, as if the ſame Day were already 
| 3. Like'viſe 


” 
* 


an , (B) Or WILLS aiv TESTAMENTY. 
Swinh. Part | 4. Likewiſe, if after they have accompliſhed theſe Years of "IR 
11. ſec. 2. twelve, he or ſhe do expreſsly approve the Teſtament made in their Mins 


„ — 
ft. 89. b. 5- And yet ſome ſay an Infant cannot ea Will of his mak 
_ Oe Chattels, until he be eighteen Years of Age. Gb af 2 Cc 


| ' 6. It has however been agreed in Equity, that a Female 
N Will at twelve Years of Age ef a l Eſtate, and a r 
Tears of Age, or fifteen, if he wy Perſon of Diſcretion, © — - - 
| 7. A Feme Covert cannot make a Will of her Lands and Goods mak 
2 it be in ſome ſpecial Caſes: For of her Lands ſhe can make no Will 8 Acc 
8 d without her Huſband's Conſent, Stat. 32 & 34 H. 8. 4 Rep 51, l. 
itz. Exec. Teſtament 13. But of the Goods and Chattels ſhe has as Executrix to 
4% other, ſhe may make an Executor without her Huſband's Conſent ; rf 
ſhe does not ſo, the Adminiſtration of them muſt be granted to the nen conv 
® ol Kin to the deceaſed Teſtator, and ſhall not go to the Huſband, 
Plowd. 526. 8. But even of them ſhe can make no Deviſe with or without her Hit mak 
5 band's Leave, for they are not deviſeable; and if ſhe deviſe then, in 9 


Deviſe is void. 


\ 


5, 28, 109 Some ſay ſhe may make a Will without her Huſband's Leave, others don 1% 
Br. Teſt. 1 1. of this; however all agree, that ſhe, and not his Executor, ſhall hare thy 
| after her Huſband's Death; and that the Huſband cannot give it away fron 
her; and of the Goods and Chattels her Huſband has either by her « 
otherwiſe, ſhe may not make a Will without the Licence and Conſent of ber 
Huſband firſt had ſo to do: But with his Leave and Conſent ſhe m 
make a Will of his Goods; and make him her Executor if ſhe will, Al 
it is ſaid alſo, that if ſhe does make a Will of his Goods in Truth withoxt 
his Leave and Conſent, and after her Death he ſuffers the Will to be proved, 
and delivers the Goods - accordingly, in this Caſe the Teſtament is good! 
; And yet if the Huſband gives the Wife Leave to make a Will of his Goody 
F and ſhe does ſo, he may revoke the ſame at any Time in her Life. tine, 
after her Death, before the Will is proved. But a Woman, after a Cav 
tract with any Man, before the Marriage, may make a Will as wells ay 
bother, and is not at all diſabled hereby. ; 
zern. 10. 10. Likewiſe, a Wife, whoſe Huſband is baniſhed by Act of Parlames 
: -for Life, may make a Will as a Feme ſole. 
. A mad or lunatic Perſon, during the Time of his Inſanity of Mink 
GL 3, cannot make Will of Lands or Goods; but ſuch a one as hath his l 
hd Intervalla, clear or calm Intermiſſions, may, during the Time of ſuch Que 
neſs and Freedom of Mind, make his Will, and it will be good, 
id. part 11. 12. Soalfo, an Idiot, i. e. ſuch an one as cannot number twenty, or ul 
ſec. 4. what Age he is, or the like, cannot make a Will or diſpoſe of his Law 
| or Goods; and although he make a wiſe, reaſonable, and ſenſible WH 
yet it is void: But dach a one as is of a mean n , that hal 
groſſum Caput, aud is of the middle Sort, between a wiſe Man and a Fo 
is not prohibited to make a- Will. ; 
rata pat 13. An old Man likewiſe, who, by Reaſon of his great Age, is cht 
11 II. again, or fo forgetful that he forgets his own Name, cannot make 3 


6 Rep. 23. for a Will made by ſuch an one is void. 
Marquis of 
Wincheſ- 

ter's Caſe. 
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Or WILLS o TESTAMENTS. (B) 495 
14. So alſo it ſeems a drunken Man, who is. ſo exceſſively drunk that Swinb. Pant 

he is deprived of the Uſe of his Reaſon and Underſtanding, during that LT I. I. and 
Time may not malte a Will; fot it is requiſite that when the Teſtator tere. 
makes his Will that he be of ſound. and perfect Memory, i. e. that he have 
i competent Memory and Underſtanding to diſpoſe of his Eſtate with 
_ Man who is both deaf and dumb, and is ſo by Nature, cannot 14. Part 11 
make a Will; but a Man who is ſo by Accident, may by Writing or Signs f. x. & 10. 
make a Will; and ſo may a Man who is deaf or dumb by Nature or 
Accident. | 


16. And fo alfo may a Man that is blind. | : 14 Par 5 
| - „ 1. & 11 
| 1j. But an Alien Enemy, Perſons convicted and attainied, and Recuſants Wood, luſt. ' 
| ons ict, cannot make a Teſtament of Lands or Goods. 4 335. 


18. Neither may the Head, or any of the Members of a Corporation, ay Abr. 
nabe a Will of the Lands or Goods they have in Common, for they ſhall go er 1 98. 
u Succeſſion. ** | | , 1.4 x 
; 19. A Traitor attainted, from the Time of the Treaſon committed, can Swinb. Part 
make no Will of his Lands or Goods, for they are forfeited to the King: 11. . 12. 
But after the Time he has a Pardon from the King for his Offence be may 5 & 6 Ea. 6. 
make a Will of his Lands and Goods as any other > ua 85 * 8 30. 
before Attainder, his will is good. Likewiſe his Will of Goods, which he hath as Executor to another, 
j good, for they are not forfeited. Id. Ibid. * | | 


JR 


20. A Man who is attainted or convicted of Felony cannot make a Teſta- Swinb. Part 
nent of his Lands or Goods, for they are forfeited : But if a Man be only in- 1. . 13. 
lifted, and dies before the Attainder, his Will is good for his Lands and — A 
ods both; and if he be indicted, and will not anſwer upon his Arraignment, 2 * 
ut lands Mute, Oc. in this Caſe his Lands are not forfeited, and therefore he Lands re- 
may make a Will of them. lates the 1 
| | ime oft 
Fact committed, but the Forfeiture of Goods, to the Time of the Judgment given. 


11, And if a Man kill himſelf, his Will as to his Goods and Chattels is Plow. 61. 
al, bn es to his Lands is Ged. Hales v. 


Petit. 


21. A Man likewiſe who is outlawed in a Perſonal Action cannot make gwinb. Part 
Will of his Goods and Chattels, ſo long as the Outlawry continues in Force, 11. f. 21, 
ut of his Lands he may make a Will. | — * | f 

23- But note, That however the Wills of Traitors, Aliens, Felons, and Wood, V.. 
mthwed Perſons are void as to the King or Lord that has Right to the 791. 

nds or Goods by Forfeiture or otherwiſe ; yet the Will is good againſt Shep. Abr. 
he Teſtator himſelf, and all others bat ſuch Perſons ouly. N 


Teſtament. 


24. And note alſo, By the Civil Law the Wills of divers others, as ex- Id. Ibid. 
mmmunicate Perſons, Hereticks, Uſurers, inceſtuous Pes ſons, Sodomites, 

ellers, and the like, are void; but by our Law the Wills of ſuch Per- 

u, at leaſt, as to their Eands, are good by the Statutes that enable Men 

d deviſe their Lands. 1 3 -+L Me” 3 a ; 
25, ln ſhort, all Perſons whatſoever, male or female, old or young, lay Id. Ibid. 
ſpiritual, at any Time before their Death, whilſt they are able to ſpeak ſo 
unRly, or write ſo plainly, that another may underſtand them, and perceive 

at they underſtand Fes. may make Wills of their Lands, Goods and 

attels, and that although they have ſworn to the contrary ; and none are 

auned of this Liberty, but ſuch as are before named. | | 
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14. Ibid. 


Rigden. 


Part. p. 13 of 14o/. to be paid out for Portions for his Daughters, and made B. bis Exe 


3 Leon 11. g. One ſeiſed of a Manor and Lands, deviſeth the ſame to his Son, an 


or WILLS uo TESTAMENTS. 


500 
. 42 F *F 
* | | bes ka THEN \ ſame 
(c) hat are the Bequilites to conſtitute u qu i 
38 4 Ho 9 ill. 49 | | the 
. ; 9 g pru 
| | \ t yoda 
I. O conſtitute a Will it is neceſſary, 8 50 Eud, 
2. Firſt, That the Teſlator be a Perſon legally capable of making from 
a Will. See who are capable of making a Will, B. ante. | Fello 
Shep. Abr. 3. Secondly, Thedecond Thing required to the making of a good Tel hem 


Part4-P 13. ment, is, that there be a Perſon to take, and one that is capable; for in 1 

Voc Feſt”. Gifts by Deviſe, or otherwiſe, that are good, there muſt be a Donee in 40 

and not in pe only, and one that ſhall have Capacity to take the Thuy 
given, when it is to veſt, or the Gift ſhall be void. & 

4. And hence it is, that where the Deviſee of Lands or Goods, or an Fx 
Plow 345+ ecutor of a Will, doth die before the Deviſor, or him that makes the Wil | 
Brett r: the Deviſe and Will is void, and that neither the Heir or Executcr fl peat 
have the Thing deviſed. 


1 And 60. 5. A Devile to the Wife for Life, and after to the Children unpreſencd, vil, 
Amner *. jg good. | hand 
Ludding- | | p we | 
ton. | : 1275 Le 0 Or w 
2 And. ti. 6. But a Deviſe by a Man to his Heir and his Heirs is void. ll 
Garmyn v. | | : Mind 
Arſtete. | : : | ; od h 
Shep. Abr. 7. One deviſed his Leaſes of Lands to B. his eldeſt Son, except the dit | 


Voc. Teſt”. cutor; and held a py Deviſe to them after this Manner, and that tle 
| Daughters might ſue for it in the Eccleſiaſtical Court, or Court of Equity, 


ro Fliz 8. If one Deviſe to the Son in Tail, and if he die · without Iſſu, tv ile "Wit 

zz. next of his Name; the Daughter after married cannot have it, for ſhe oy 
Banu. But not of his Name. | Ef 

a At 


if ſhe had uot been married, ſhe would have had it, as being next of the Name. Id. Ibid. 1 Bl. Rep. 6c, 


after, by another Part of his Will, deviſeth Part of the ſame to another d 
his Sons ; theſe Deviſes are good, and they ſhall be Jointenants. 
Swirb.Part 10. Thirdly, that the Teſtator, at the Time of making his Will, bat 
1. f. 3. Animum Teſlundi, i. e. a Mind or ſerious Intention to make ſuch Wil. 
| 11. For it is the Mind, not the Words of the Teſtator, that gives L 
to the Will; Since if a Man raſhly, unadviſedly, inc idendly, jcttgly d 
doaſtingly, and not ſeriouſly, writes or ſays, that ſuch a one ſhall be his Lu 
cutor, or have all his Goods, or that he will give to ſuch a one ſuch a Thirg; 
this is no Will, nor to be regarded. And the Mind of the Teftator bend 
is to be diſcovered by Circumſtances ; for if at the Time he be ſick, or l 
himſelf ſeriouſly to make his Will, or requires Witneſſes to bear Witnels of & 
it ſhall be deemed in Earneft ; but if it be by Way of Diſcourſe only, > 
 fomewhat he will do hereafter, or the like, it ſhall be taken for nothing. 
12. Fourthly, That the Mind of the Teſtator in making his Will 
Free, aud not moved by Fear, Fraud or Flattery. | 
born . 13. For whena Teſtator is moved to make his Teſtament by Fear 
f ga and Circumvented by Fraud, or overcome by ſome immoderate Flatteiy, thc f 
Part 5. l. 2, is void, or at leaſt voidable by Exception: And therefore, if a Va! 
3, & 4. Occaſion of ſome prefent Fear or Violence, or threatning of future Erb 
| does at the ſame Time, or afterwards by the ſame Motive, make a Will, 
void, not ouly as to him that puts him fo in Fear, but as to * | 
e | | i 


D) 


14. Ibid. 


o, WILLS: axv TESTAMENTs. 


akhough the Teſtator confirms it with an Oath; but if the Cauſe of Fear be 

ſome vain Matter, or, being weighty, is removed, and the Teſtator after- 

uunch, when the Fear is paſt, confirms the Teſtament, in this Caſe, perhaps, 

the Will may be good. And if a Man, by Occaſion of ſome Fraud“ or , 2 
Deceit, be moved to make a Will, if the Decent be ſuch as may move e 

\ prudent Mau or Woman, and if the End be Evil alſo, the Will is void, or Wills of 
«0;4able at the leaſt ; but if the Deceit be light and ſmall, or if it be to a good Lands is 
Fad, as where à Man ia about to give all his Eſtate to ſome lewd Perſon, only exa- 
om his Wife and Children, and they perſuade the Teſtator, that the lewd miuable in 
Fellow is dead, or the like, and thereby procure him to give his Eſtate to eee 
gem, this is a good Will. And one may, by honeſt Interceſſions, aud e t of 
odeſt Perſuaſions, procure another to make himſelf or a 2 Executor Chancery. 

o him, or the like, and this will not hurt the Will: alſo a Man may uſe Swinb 478. 
ur and flattering Speeches to move the Tellator to make his Will, and t And Fraud 
Aire his Eſtate unto himſelf, or ſome Friend of his; except it be in Caſe e e 
were the Flatterer firſt threatens him, or puts him in Fear +, or to his Flat- andy 
tery joins Fraud and Deceit; or where the Teſtator is a Perſon of weak Judg- examinable 
neat, or under the Government of the Flatterer, or in Danger from him; as in Eccleſia 
hen the Phyſician ſhall perſuade his Patient under his Hand to make his Hieal Cc urt 
vill, and give his Eftate to himſelf. : Or the Wife attending on her Huf- * - i. 
and in his Sickneſs ſhall negle& him, and in the mean Time flatter him to * 8 
ire her all: Or where the Perſuader is importunate, and will have no Denial: ner 4“. 
r when there is another Teſtament made before; for in all theſe Caſes, the But ſee 

ill will be in Danger to be avoided. If I be much privy to another-Man's 2s. 

Mind, and he tells me often in his Health how he intends to fettle his Eſtate, e e 
ad he being ſick, I, of my own Head, draw a Will according to his Mind "_y wn MY 
efore declared to me, and bring it to him, and aſk him, whit er this ſhall be 3 thar 
is Will or no? And he conſiders of it, and then delivers it back to me, and the Teſta- 
js, Yes; this is a good Will, But if otherwiſe, ſome Friends of a ſick tor is rather 
Man, of their own Heads, ſhall make a Will, and bring it to a, Man in Ex- moved by 
remity of Sickneſs, and read it to him, and atk him, Whether this ſhall be tage yy 
tis Will? and he ſays, Yes, yes: Or if a Man be in great Extremity, and AAS 

ls Friends preſs him much, and ſo wreſt Words from him; eſpecially if it be Flattery. 
a Advantage of them, or ſome Friends of theirs : In theſe Caſes the Wills t For the 

e very Cubdicious | | Law will 


t reſume 
that the Teſtator did it, leſt the Phyſician ſhovMd negleR or forſuke him. 


14. Fifthly, That the Will be made in the Form preſcribed by Law. 

15. The Forms which the Law preſcribes, differ according to the Species 

Property which is to be diſpoſed of, that is, whether it be real or perſonal. - 
nd this leads us to conſider the ſeveral Kinds of Wills and Teſtaments, aud 

e Circumſtances requiſite to each. | 


5 - RE 4 ” +08 FY Fea. : 


)) Of the ſeveral Kinds of Uills and Teſta- 
ments. 


: THERE are two Sorts of Wills or Teſtaments: Firſt, in Writing 116hſe 111. 
which is, where the Mind of the Teſtator, in his Life-time, by him- Perk-5. 476. 
or ſome other by his Appointment, is put in Writing: Or, ſecondly, Wood, Part 
Wend, or without Writing, which is, where a Man is lick, and for fear“ 787. 
Death, or Want of + then or Speech, ſhould ſurprize him, that 
be prevented, if he _ We Writing of his Teſtament, defires 
2 his 


. 


5%%ʃ%ę (Db) Or WILLS ur TESTAMENTS. 


in ſome in the Life of the Teſtator it is put in 


Reaſon 


A Deviſe of an Authority to Executors to ſell is within the Act. Moor 341. (d) A Man bre 


22 = = l — 
. — fe —— 
w — — _ - = — 2 — 2 — Ds 


his Neighbours and Friends to bear Witnefs of his laſf Will, 2 
then declares the ſame preſently, by Word, before them: And this u 
called a Nuncupative or Nuncupatory Will or Teſtament z and this being 
after his Death proved by Witneſſes, and put in Writing by che Ordinzr 
is of as great Force for any other Rees but Land 7, as when at the in 33 


Cities and riting. See of Nouupative Will 4 
Boroughs þ . | | 41210 +; 
Lands may | 


paſs as Chattels, by Will Nuncupative or Parol without Writing: 1 Inſt- Ir. 


. 83 7 

bd. Ibid. 2: A Codicil is alſo in Writing or by Word, as a Will or Teſtament is 4 d 
5 3. The Civilians have other Diviſions of Wills and Teſtaments, ſoles . 0 
and uaſolemn, privileged and unprivileged, whereof the Common Law make 1 01 

no mention. | | 35 
„ | 1. Of Wills in Writing, T 


rInſt.z71.b. 4. By the Common Law, no Lands or Tenements; (except by particuly 
1 Koll. Abr. Cuftom,) were deviſeabie by any Laſt Will or Teſtament, neither coul 
608. they be transferred from one to another, but by ſolemn Livery of Seil, 
(a)Thetrue Matter of Record or ſufficient Writing (a). Becauſe it was prefumed, tha 
as g the Teſtator would do that in Extremis, that he would not do in hi 
mas © Health; that it proceeded from the Diſtemper of his Mind, by the Auge 
Nature of of his Diſeaſe, or by ſiniſter Perſuaſion, to which in his Sickve(s li 
the feudal was more ſubject. But this being altered by Statute, we are next 16 
Tenure and jnquire— | | 

theRelation | 

that was firſt eſtabliſhed betwixt the Lord and his Tenant, For though Donations after Length 
Time were made to the Tenant and his Heirs, or the Heirs Males or Females of his Body, under ct: 
tain Duties and Services expreſsly reſerved; or which the Law created: And though the Word He, 
e. be Words of Limitation, and appropriated to Meafure out the Length or Continuance of the 
Eſtate: Vet they were always underſtood the Heirs of the preſent Tenant, who being liable to the 
ſame Services when they came into the Tenancy; the Lord was to have the Tuition and Edecation d 
ſech Heirs, in Cale they happened, by Reaſon of their Minority, to be incapable of performing the 
Services, that fo he might, by his Care and Diſcipline, ſecure to himſelf Tenauts always capt 
thereof, either iu their own Perſons, if they happened to be Males, or by proper Marriages with bs 
Tenants, if they proved to be Females; and therefore by no Act of the 'Tenant's could he diſpoſe d 
the Foud, ſo as to de frat the I ord of th Advantages of his Seigniory; and hence it was, that a T6 
vant could nut devile it even to his own Heir, ſo as to make him a Purchaſer thereof ; for then he cun- 
ing in not by the Douation of the Lord, but the Diſpoſition of the Tenant, though he remained lle 
to the naked Services, yet the Lord loſt the Advantages of Wardſhip, Marriages, Se. which were . 


pexed o to thoſe who came in, upon the Terms of his on Donation by Deſcent. 1 H. C 
Abr. 401. 


1ſt. What ſhall be a good Will in Writing to paſs Lands and Tenements 
(a) There 5. The (a) Stat. 32 H. 8. cap. 1. uſually called the Statute of Wil 
have bezu = enacts, That every Perſon (5) having Manors, Lands, r. ſhall tat 
le verul Re- «© Pywer to give, (3 diſpoſe, will, and de viſe by Will, in (4) Witting & 


Reno . otherwise, by AR executed in his Life-time, all his ſaid Manon, G. f 


Wills made Law, Statute, We. to the contrary notwithſtanding”. . 
purſu uit to | 

this Statute ſiace the making thereof: But as the Statute 29 Car. which follows, is now the pope! 
Pattern to follow, having altered the Forms by requiring more Ceremony and greater Exadncts 
will be ſuſlicient barely to mention ſome of the Caſes on this Statute of 32 H. 8, (4) That the Lars 
muft de /ua, and theretore Lands purchaſeu after Will is made will not paſs. Vide Plow. 344 (1 


Sca wrote a Letter, in which he declared his. ill to be, that his Land ſhould go im ſuch a Nine 
and adjudged a good Will. Moor 177, 80 if a Man had ordered one to make his Will, and th] 
to deviſe Whiteacre to A. and his Heirs, and Hlackacre to C. and his Heirs, and he had written the Þ# 
viſe to A. but beſore the Deviſe to C. was wrote, the Deviſor died; yet as to A. this had been? en 
Deviſe. 3 Co. 31. b. So a Wilt was heid good where a Lawyer took only ſhort Notes, with Dig 
to reduce it into Form, which he afterwards did, but the Lieviſot died before it was read to lis. 
1 And. 34. A Will wrote without the Appointment of the Teſtator, if read to him, aud approved 
Ne was held good, Signing and Sealing was not neceſſary. Cro. Fliz. 100. Dyer 73. = 2 


Ot WILLS 4½ TESTAMENT S. (D) 

6. 4 And farther, by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3. 
« ſec, 5. all Deviſes and Bequeſts of any Lands or Tenements deviſcable by 
« the Statnte of Wills, or by any particular Cuſtom, ſhall be in Writing, 
« and ſigned by the Party deviſing the ſame, or ſome other Perſon in his 
« Preſence, and by his expreſs Directions, and ſhall be atteſted and ſubſcrih- 
« ed in the Freſence of the taid Deviſor by three or four credible Witneſſes, 
« or elſe they (hall be utterly void and of none Effect“. | 

„. And by /ec. 6. no Deviſe in Writing of Lands, Tenements or Here- 
« ditaments, or any Clauſe thereof, ſhall be revocable, other than by ſome 
« other Will or Codicil in Writing, or other Writing declaring the ſame, 
« or by burning, cancelling, tearing or obliterating the ſame by the Telta- 
« tor himſelf. or in his Preſence, and by his Directions and Conſent : But all 
« ſuch Deviſes and Bequeſts ſhall remain in Force until the ſame be burat, 
« Se. in Manner aforeſaid, or unleſs the ſame be altered by ſome other Will 
« or Codicil in Writing, or other Writing of the Deviſor, ſigned in Preſence 
« of three or four Witneſſes, declaring the ſame.” 
8. Therefore if a Will be of Lands or Tenements, it muſt be in Writing, Wood, Part 
ade it mult be committed to Writing at the Time of the making thereof; 7: 798. 
d it is not ſufficient that it be put in AS after the Death of the Teſta- oe be 
tor, being firſt made by Word of Mouth only, for then it is but Nuncupa- 2 
tive till ; But if the M ill be firſt made by Words of Mouth, and be afterwards ' 
ritten, and then brought to the Teſtator, and he approves of it for his 
Vil: Or if the Teſtator, when he declares his Mind, appoints that the 
ame ſhall be written, and thereupon the ſame is written accordingly in the 
Life-time of the Teſtator, theſe are good Wills of Land, and as good as if 
bey had been written at the firſt ; therefore if one be very fick, and ano- 
her comes to him and aſks him, Whether his Wife ſhall have his Lands? 
id he ſays, Ves; and a Clerk being preſent, put this in Writing with- 
ut ay precedent Commandment or ſubſequent Allowance of the fick Man, 
his is no good Will of the Land. So if one declares his whole Mind be- 
re Witneſſes, and ſends for a Notary to write it, and dies before he comes, 
d he Writes it after his Death, this is no good Will of his Lands, 
Jut a good Nuncupative ill for his Goods and Chattels, except he 
eclares his Mind to be, that it ſhall not be his Will unleſs it be put 
Writing; for then perbaps it may not be a good Will even for bis 
es and Chattels. So if he that Writes the Will cannot hear the Party 
peak, and another, that doth ſtand by the ſick Man, tells him what he 
13; in this Caſe, if there be none others preſent to prove that he re- 
ted the very Words of the ſick Man, this will be no good Will of 


ts e Land. But if a Notary takes Directions from the ſick Man for his 
"ils "I, and after goes away and writes it, and then brings it again and 
hart 4 it tothe "Teftator, and he approve it; or if it be written from his 


louth by the Notary according to his Mind, and his Mind were to have 
written, alchough it he not ſhewed or read to him afterwards, theſe are 
hd Teſtaments. So if the Notary does only take certain rude Notes ur 
prections from the ſick Man, which he agrees to, and they be afterwards 


ropet ten fair in his Life-time, and not ſhewed to him again, or not writ- 
cls it fair until after his Death; theſe are good Wills of Lands. But if a 
Land & Man bids the Notary make a Will of his Lands, but does not tell him 
* , and the Notary make a Deviſe of it after his own Mind, this is 


MT } good Will; And yet if it be after read unto him, and approved 
ref the Teſtator, it may be good. If a Will be found written in the 


Ts nor: Houſe, and not known by whom, and it be read unto and ap- 
"by the Teltator, this is not a good Will in Writing for Lands aud 
o b | . . 

ww + Haring thewn how far Writing is neceſſary, it remains to conſidef, 


1. In 


. (Dp) Or WILLS ax» TESTAMENTS, 


Je I. In what Language and Hand a Will may be written. 


8winb. Fart 10. Tt is not material in what Matter or Stuff, whether in Paper or 

1 5 od ment, nor in what Language, whether in Latin, French, Dutch, +, ot 
They mug other Tongue, or in what Hand or Letters, whether in Secretary Hal 
be ſo framed Roman Hand, or Court Hand, or in any other Hand, a Will be written, b 
as to paſs that it be fair and legible, that it be read and underſtood : Neither is it nu 
Eſtates ac- rial whether the ſame be written at large, or by Notes or Characters ulul & 
e . de unuſual, as XX.. for twenty Shillings, or when the Figuere 1 is uſed inden 
8 cus of the Letter A. if it be uſual in the Teſtator's Writing, or the like, for th 
1 Very. $5. Will is good notwithſtanding. So alſo, if ſome W ords be omitted, or in 
Bovey 2. proper Sentence uſcd, when the Intent and Meaning is apparent ; as when 
Smith. a Man ſays, I make my Wife of this my laſt Will and Teſtament, lea 
cee out the Werd Executrix, vet the Will is good; and this ſhall be underſtood 
Will was Put if it be ſo done as it cannot be read *, or by reading, the Mind of tl 
writtenſo Teſtator cannot be known, then the Will is void and of no Force; in lik 
' blindly that Manner as a Nuncupative Will is when tl: Words ſpoken are ſo ambigun 
i: was ſcarce obſcure, and uncertain that thereby the Meaning of the Teſtator cannet be 


I. gible, and known or underſtood. ; | 
theLegacies Ee 217 | 
were in Figures, it was referred to a Maſter ta examine what thoſe Legacies were, and he to be 


. Red by tuch as were {killed in the Art of Writing. . P. Will. 425. Maſters v. Maſters. 
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11. We now proceed to treat | 
2. Of the Circumſtances of Signing, Atteſtation, Publication, Cc. 


12. The Clauſes of the 29 Car. 2. above recited, having rendered tut 

- Cireumſtances neceſſary, it is next to be inquired, When, in legal Conſroft 
theſe Requiſites ſhall be deemed to have been complied with; which may K 
beſt collected by an Attention to the following Caſes. 
13. It has been held, that Scaling of a Will, is a Signing within the de 
tute of Frauds and Perjuries. 
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s Str. 764. 
Warneford 
1. T ar ne- 
1rd. 
Perk. 477, 14. But a Will in Writing need not be ſealed ; But it is added, & I 
bd good to paſs Freehold or Inheritance. | 
2 P. Will. 15, M here the Teſtator owns his Hand before the Witneſſes who ſuble 
7.54. Stone- the Will in the Teſtator's Preſence, the Will is good, though all the V8 
gr joerg neſſes did not ſee the Teſtator ſign, and it is obſervable that the Statute « 
enn, Frauds does not ſay, the Teſtator ſhall Ggn his Will in the Preſence of tin 
Witneſſes ; but requires theſe three Things; 1ft, That the Will ſhould 
BY "Writing. z0ly, That it ſhould be ſigned by the Teſtator. And, thin 
25 it ſhould de ſubſcribed by three W itnefſes in the Preſence of | 
eſtator. | e 
2 Str. 1109. 16. Nevertheleſs a Will has been held to have been well executed, tat 
Croft „ it was not mentioned in the Atteſtation to have been ſigned in the Fre 
Pawlet. of the 'Tcſtitor. 1 OB Sos EOF ut BOK regh wg 
2, Ch Caf. 1. If a Will is atteſted by three Witneſſes, who ſeverally 6gned l 
09. Anon. Names, not being preſent together; yet each Signing being in the Freien 
3 of the Teſtator, makes it a good Will within the Statute. 
* au00-3%%" 18. But if a Man ſubſcribes and publiſhes his Will in the Preſence of 


| 1 rs Witneſſes, and they ſubſcribe it in his Preſence, and after makes 3 C0 10 
| in Writing, 'reciting that he had made à former Will and confirm! ! * 
p ſame, (except what was excepted by the Codicil) and declares, t! t 
i Codicil ſhall be taken as Part of his W ill, and publiſhes it in hy hu 


of one of the Witneſſes to the firſt Will and another new W 
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not a good Will, for there were not three ſubſcribing Witneſſes in the Pre- - 

c-nce of the Teſtator ; and one of the Witneſſes to the Codicil never ſaw the. 

will. Adjudged, though it was objected, the Will and Codicil made but 

one Will, and the Circumſtance of three Witneſſes wanting to compleat the 

Will, was perfected by the Codicil. ; | a 

19. So if a Man makes a Will in ſeveral Pieces of Paper, and there are 3 Mod 263. 

three Witneſſes to the laſt Paper, and none of them ever ſaw the firſt ; this Lea .Libb, 
W i; not a good \ . 

An A Will of Lands was originally executed in the Preſence of two Wit- MS: Rep. 
gelſes only, and at the Diltance of four Years afterward the Teſtator re- exe Jones v> 
cated his Will, by Samy A Pen on the old Strokes, in the Preſence of one B. R. Hill 
ather Perſon, who likewiſe" {ubſcribed his Name as a Witneſs to it. Upon an 16 G. 2. 
Eject nent brought by the Heir at Law, and on a ſpecial Verdict, it was de- 
termin?d by the Court, that this Will was properly executed, and atteſted un- 
der the Statute of Frauds and Perjurics | 
21. It was determined by Lord Chancellor, that a Will is well proved, MS. Rep. 


EE &@ © eg [7T. 


* , 
oo WW though the Witneſſes did not ſe the Teſtator ſign his Name; if he declared Grayfons.-- 
od it to be his Hand-writing to them, and they atteſted it in his Preſence, and in Canc. 


25,26 G. 2. 
in the Preſence of each other. 5, 26 G. 2 


22. A Will was atteſted by three Witneſſes, in the Preſence of Teſtator Ms. Rep. 
and of each other, but the Teſtator did not write his Name or put his Seal e 
in their Preſence, but pointed to the Paper and ſaid, that was his Will, and 1 & 
he had wrote it, and that his Name, William Ellis ſubſeribed, was his Writ Mich 27. 
ing and Name; and laid his Hand on the Seal, and ſaid, that was his Seal. G. 2. 
Determined by Lord Hardwicke, aſſiſted by L. C. J. Wills, Strange, Maſter 
of the Rolls, and the Ch. Baron, on a Queſtion in this Cauſe, whether this 
Will, ſo executed, was good as a Revocation of a former Will, under the fixth 
dection of the Statute of Frauds? And held clearly that it was; it not bein 
doubted but that it was good as an original Will, according to the Authori- 
tes determined on this Head, that the owuing it to be his Hand-writing was 
ſufficient, | 2 
23. The Teſtator deſired the Witneſſes to go into another Room, ſeven 
Yards diſtant, to atteſt his Will, in which there was a Window broken, Shires ». 
[through which the Teſtator might ſee them. And it was held, that this Glaſcock. 
Will was according to the Statute of Frauds ; for though the Statute requires 
Atteſting in his Preſence, to prevent obtruding . ns Will in the Place 
of a true one, yet it is enough if the Teſtator might ſee. It is not neceſſa 
that he ſhould actually ſee them ſigning ; for, at that Rate, if a Man ſhould 
but turn his Back, or look off, it would vitiate the Will: And the Signing 
ws in the View of the Teſtator; he might have ſeen it, and that is enough. 
4 if the Teſtator, being ſick, ſhould be in Bed and the Curtain 
nun. | 
24. But where one deviſcd Lands to J. S. and his Heirs, and duly ſub- 1 P. Wil. 
rided his Will in the Preſence of three Witneſſes ; who, for the Eaſe of the 239 
Teltator, went down Stairs into another Room, and atteſted the Will there, 2 
which was out of the Preſence of the Teſtator; and the Heir at Law was 1 de- 
prevailed on to join iu a Leaſe and Releaſe of the deviſed Premiſſes, in Truſt 
bor the Deviſce ; the Will and the Releaſe were both ſer aſide, for the Releaſe 
Rciting that the Vill was duly executed, was Sugge/ti Falſi, and the conceal- 
ug from the Heir, that it was not duly executed, was Suppre/io Veri; either 
pb Circumſtances are good Reaſons for ſetting aſide a Releaſe or 

ace, ; 


te 


1 25. If the Teſtator writes the Will with his own Hand, though he does 3 Lev. 7. 
oe wt ſubſcribe his Name, but ſeals and publiſhes it, and three Witneſſes Lenne < 
4 lubleride their Names in his Preſence, it is a good Will; for his Name Stanley. 


being wrote in the Will it is a ſufficient Signing: And the Statute does 
" dire, whether it ſhall be at the Top, Bottom, &c. and by three 
laben againſt one Sealing is a Signing within the AR. And note, it is 

n 


ot 


Rep. 197. 
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bvbvbot ſaiq in the Act, that the Signing ſhall be in the Preſence of the thy 


Comyns's 


| Peate v. 


upon this 


Lvidence it 


: Bottom of the ſame Backſide of the Paper, and was dated 1679, wk; 
HE was after the Statute of Frauds, and had the Name of the Deviſor i which 


fore the Ex- 
cution ofthe 
Will; for f g N - 
" otherwiſe the Will was written, (ſigned, ſealed, and publiſhed, as my laſt Will ad 


. RA 1 a Paper folded up, and deſired him and the others to ſet their Hands u 
ee Witneſſes to it, which they all three did in his Preſence ; but they did 
wrote by not ſee any Writing, nor did the Teſtator tell them it was his Will, or y 
the Teſta- What it was; but he believes this to he the Paper, becauſe his Name is then, 
tor's own and the Names of the other Witneſſes, and he never witneſſed any othe 
Hand as the Deed or Paper for the Teſtator; and though the Teſtator did not ſa 
ere his Name or Seal to the Will in their Preſence, yet he had often ſeen hin 
falſe. if the Write, and believes the whole Will and Codicil to be of his Hand-writing 
Codicil had And Lord Chief Jultice Trevor inclined that here was ſufficient Exident 


not then to find the Codivil weil executed, and the Jury found it accordingly. 
been upon | 


that Paper. For there would have been ſufficient Room below the Will for the Witneſſes to attef it. The 
Witneſs alſo ſays, that the Execution was about twenty ſeven or twenty-eight Years ago f which Times: 
ſubſequent to the Codicil. But it was ſaid, the Execution is ſufficient within the Statute; for there i: 19 
Neceſlity that the Witneſſes ſce the 'Veſtator write his Name; and if he writes theſe M ords, Signed, ſealed 
and publiſhed as his Will, and prays the V itneſſes to ſubſcribe their Names to that, it will bea laß 
cient Publication of his Will, though the Witneſſes do not hear him declare it to be his Will: And3 
Caſe was mentioned, determined by Lord Chaue. Shafteſbury, before 29 Car. 2. where a Man wrete 
his Will with his own Hand, and alſo thete Words, ſigned and publiſhed in the Preſence, of and us 

v itnefles kad ſubſcribed it; this was held to be a ſutficicut Publication. Ibid. | 


27. A. B. made a Will or Teſtamentary Schedule, all of his own Hand- 
writing, as follows. In the Name of God, Amen. I A. B. do make 
« this my laſt Will and Teſtament for fear of Mortality, till I can (ett 
« jt more at large. I do give and bequeath 1000l. unto H. P. to be paidby 
my Executor (or) Adminiſtrator; and for ſure Payment thereof, | @ 
charge all the Real and Perſonal Efiate which I have in the World, I beng 
very deſirous to make a Provifion for the ſaid D. P. for ſeveral good Rev 
« ſons inducing me thereunto. In Witneſs whereof, I have hereuato fa 
« my Hand, this preſent 7th Day of December, 1744. Signed, A. B., An 
delivered the ſame to the ſaid D. P. and about a Fortnight before his Death 
A. B. did declare he had left with D. P. an unqueſtionable Secyrity for 1000 

charged upon his Real and Perſonal Eftate, and that he had done the fame 
for fear of Mortality, till ſuch Time as he could make a full and 
Win; which he declared he would do as ſoon as his Wife was brought n 
Bed, but that be waited to fee if it were Male or Female, He died ſuddenly, 
Gh February, 1704, leaving his Wife then lying · in of a Daughter: The Jud 
of the Prerogative Court gave Sentence againſt the Will, and pronomen 


, 


+ 4. B. died inteſtate. On Appeal to tbe Delegates" (among whom 

20 Ch. J. Price, B. and Judge Dermer) the Sentence was xeverſed, 

* they pronounced for the Will. $2.4 4 

13. A. by Will in Writing, atteſted by three Witneſſes, deviſed a Copy- 2 Vern. 498. 
14 Eſtate to his Wiſe; and-afterwards the Teſtator on the Day of bis Purkitt v. 
heath, directed his Nephew to vbliterate ſome Deviſes, but {aid nothing as aki, 

the Copybold deviſed to his Wife, and theo cauſed a Memorandum to 

written, that he examined, peruſed and approved of the Will as fo ob- 

terated and altered by his Nephew, in his Preſence, but did nat repub- 

& it in the Preſence of three Witneſſes, but directed his Nephew to have 

wrote out fair; but before it was brought back he became delirious ; and 

is was held a good Will as to the Copyhold. | | | 

29. Teſtator gave Inſtructions to make his Will of his Real and Perſonal Comyns's 
tate, and when it was, brought to him he made ſeveral Alterations, and Rep. 453. 
en wrote the whole over as altered, with his own Hand: This bein ne 
und in his Study, though not ſigned or ſealed, was held a gogd wat a"andHi 
Lte, the firſt Sentence was, that he died inteſtate, but that was reverſed by 

Delegates: | | | 

40. A Will of Lands made before the Statute of Frauds, had but two Prec. in 
itneſſes, and the Teſtator died after the Statute, without altering his Chan. 99. 
ill: And his Honour thought it a good Will, to paſs the Lands; but Serjeant z. 
other Side infiſting to have it tried at Law, he directed it accordingly. Puntis, 

11. A Witneſs proving a Will of Lands, fears that he ſubſcribed the 1Will. Rep. 
fill, as a Witneſs in the fame Room, and at the Teſtatrix's Requeſt ; 74% 

> others ſwore, that they ſaw the Will executed by the Teſtatrix, and Long 

u they ſubſcribed the ſame in the Teſtatrix's Preſence ; a fourth Witneſs ne 

; gone beyond Sea, and therefore could not be examined. Cowper, C. Way of er. 
ubted as to the Proof of the Execution of this Will, but would declare amining a 
Opinion on the Point until farther Application, ſaying, that the Heir Winel ts | 
Law, then an Infant, might by that Time come of Age. Afterwards Prove a Will 
nd Macclesfield held, that the bare Subſcribing by the Witneſſes in the iu her de 
ne Room, did not neceſſarily imply it to be in the Teſtator's Preſence, witneſs 

| it might be in a Corner of the Room in a clandeſtine fraudulent Way; ſhould nat 
chen it would not be a Subſcribing by the Witneſs in the Teſtator's anly prove 
ence, merely becauſe in the ſame Room ; but that here it being ſworn the execute 
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rr 


el F the Witneſs, that he ſubſcribed the Will at Teſtatrix's Requeſt, and Ads 
5 the ſame Room; this could not be fraudulent, and was theiefore well 9 and 


his on ſub - 

a ſeribigg it 
the Preſcnce of the Teſtator, but likewiſe that the reſt of the Witneſſes ſubſcribed their Names in 
Teftator's Preſence; and then one Witneſs proves the full Execution of the Will, ſince he provey 
& the Teſtator executed it; and likewiſe that the three Witnefſes ſubſcribed it in his Preſence, 
r Lord Chan. Macclesfield. Id. 741, 14 


32. It bas been determined, that a Truſt of an Inheritance muſt be de- 

ed in the ſame Manner as a legal Eltate. Thus where 

33- J. S. ſeizedof Lands in Fee, conveyed them by Leaſe and Releaſe 2 Will. Nep. 
 Truftees, to the Uſe of them and their Heirs, in Trult (that after ſuch 2 Way 


nies raiſed as therein mentioned) the Truttees ſhould convey to A. Wa aff 


Heirg and Aſſigus, or to fach Perſon or Perſous as he or they ſhould * es 


direct. Lordſhip 
. 5 4 held, that 
the Will did not reſer to the Deed of Tiyſt, but 4. had undertaken ww deviſe the Land as Own? 
"1 „without any Relation had to the pretended Power; this made it much ſtronger againſt tha 
nd lbid. 260—jt was ſaid arg. that this Will, though not good by way of Devil ſhould be ſo 
wy of Appointment, like a Copyhold ſurrendered to the Uſe of a Will, which may be deviſed 
* by two Witneſſes, or one M itneG only. But his Lordſhip ſaid, that the Copyhol.! 
© b) 3 Surrender, and not by the Will, and that if this Matter had net been ſertled, it might be 
to ſay, when ] have ſurrendered my Copyhald to the Uſe of my Will, a Will of this 
fall be fo executed, and in ſuch Manner, as by the AR of Parliament a Will of Lands 
be executed : But this Caſe having been ruled otherwiſe, he ſaid he would not ſhake it. 


KESDIGRREFEATDTTEAGCIETEt 


ſurrend: red 
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* 358. In Hil, Vac, 1727, his Honour admitted it to be ſettled that where a Copyhold in Fee is 


58 (d) Or WILLS D TESTAMENTS 
ſurrendered direct. The Monies were raiſed, and A. by Will atteſled only by e 


to the Uſe Witneſſes deviſed the Premiſſes to B. Lord Chan. Macclesfield 


33 : l ſaid, they 
of à Will, . 
of a 10. could be no Queſtion, but that a Pruſt of an Inheritance could not de & 


: _ viſed otherwiſe than by a Will atteſted by three Witneſſes, in th ng 2 
| jan, go ner as a legal Eſtate : For if the Law were otherwiſe, it 0 N : 
Preſence of the ſame Inconveniences as to Frauds and Perjuries, as were oecaGoned ge 
one or two fore the Statute, by a Deviſe of the legal Eltate in Fee ſimple. > 
Witneſſes the Will void, and that the Truſtees ſhould convey the Premiſſes to bel 37 
onlyisgo0d, tator's Heir at Law. a 


becauſe it . | 

paſſes by the Surrender, and not by the Will, which is only a Declaration of the Uſe of Surrender 
But that if a Copyholder be ſcized only of the Truſt or Equity of Redemption of the Co 
and deviſes ſuch Truſt or Equity of Redemption, there muſt be three Witneſſes to the Will: fel 
can be no precedent Surrender to the Uſe of the Will to paſs this Truſt; and the Truſt 8 * 
© of Redemption of all Lands of Inheritance are within the Statute of Frauds, otherwiſe great lum 

venience would ariſe therefrom; and it is no Prejudice to the Lord to comprize the Truſt & ; 

hold within that Statute, becauſe the Pcrſon who has the legal Eſtate of the Copyhold, is Tenni 
the Lord, and liable to anſwer all the Services Ibid. 261. Anon. But in the Caſe of Tifhd x 
Page, Eaft. 1740. Lord Hardwick was of Opinion that the Truſt of a Copyhold would 
Will not atteſted according to the Statute of Frauds, as a Copyhold ſurrendered to the Uſe of 2 wi 
would do; for that Equity ought to ſollow the Law, and make it at leaſt as eaſy to convey a l 
as a legal Intereſt : And decreed according. Ibid, at the Bottom of the P. 261. 


Barnard. 34. Upon an Iſſue directed out of Chancery, wherein the Queſtion m 
Rep. in B. whether a Man was compos or not at the Lime of executing the Wil, j 
ns 307. A. Was held by the Chief Jultice, that it was not neceſſary that all the Wy 
Durrant. neſſes to the Will ſhould ſee it executed: If one of them ſaw it execute 
and the others were preſent, he ſaid it would be ſuſſicient. 
2 Will Rep. 35. J. S. poſſeſſed of a Term of five hundred Years in Blaclacre, ie 
236. Whit- ward purchaſes the Fee Simple in B.*'s Name, and deviſes Blackaer'\ 
| church v- WH, all of his own Hand- writing, to C. in Fee; but the Will was neithe 
2 dated, ſubſcribed, or attelled, Decreed per his Honour, that as this ws 
1 Will not 1 erm which would have attended the Inheritance, and in Equity have go 
atteſted, Ne. to the Heir, and not to the Executor, in which Reſpe& it was to be 
as in che pre- ſidered as Part of the Inheritance, ſo the Will which was not attelted | 
ſent Caſe, three Witneſſes, as the Law required it to be when Land was to pu 
vin be fuf- ſnould not carry this lerm. | 
>ficient to Wy 
. Paſs a Term in Groſs; but not a Truſt of a Term attendant on an Inheritance, nor conſequentlyt 
Term itſelf. Per his Honour. Ibid, 238.-—— 4 Will not atteſted as the dtatute of Frauds rum 
ſhall not paſsany Eſtate of which the Heir, as Heir, would otherwiſe have had the Benet. 
his Honour. Ibid.—Gilb. Rep. in Eq. 168. 8. C. 2 Mod. Caſes in Law aud Equity 124.5. C. 


Comyns's 36. An Ejectment by the Heir at Law, the Queſtion for the Opinion 
Rep. S3 1. the Court was, whether it ſhould be left to a Jury to determine, whetl 
Hands v. the Witneſſes to a Will (being all dead) ſet their Names in the Preſend 
cn of the Teltator, and this e © upon Circumſtances without any politn 
VEE Proof? Per Cur. This is a Matter fit to be left to a Jury, which i 
that is referred to the Cowt. The Witneſſes,” by the Statute of Fraud 


* 
- 


- ought to ſet their Names as Witneſſes in the Preſence of the Teltator; | _ 
it is not required by the Statute that this ſhould be taken Notice of in 
© * Subſcription to the Will; and whether inſerted or not it mult be proved: * 
inſerted, it does not conclude but it may be proved contra, and the Vadt | 
may find contra; then if not concluſive when inſerted, the Omiſſion dors # * 
- conclude it was not ſo, and therefore myjt be proved by the bell Proof W: 
td Nature of the Thing will admit. In caſe the Witneſſes be dead, there ca if 
9 probably be any expreſs Proof, ſince at the Execution of Wills, few are | 
- © +but Deviſor and Witneſſes ; then, as in other Caſes, the Proof mult de 
. cumfantial, and here are Circumſlances. Firſt, three Witneſſes have {et ha 
FA Names, and it muſt be intended they did it regularly.—Secondh, | key 
Witneſs was an pe ef N good Character, and may be preſumed to ref 
Gerland what ought. to be done rather than the contrary, Aud ier 


o 
ol 
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'Gances to induce à Jury to believe, that the Witneſſes ſet their 

2 in the Preſence of the Teſtator, rather than the contrary ; and it be- 

a Matter of Fact, was proper to be left to them; as whether the Livery 

. ten on a Feoffment, when no Livery is indorſed ; whether a Deed 
Fed when only a Counterpart was produced. c. and the Court 

of Opinion, that the Plaintiff ought to be nonſuited. 

37. A Will ſhall not be read in Proof of a Witneſs's Hand, unleſs there 8 
be poſitive Proof that he is dedde. | Foe ee + oi 


A, x  - 


” 


: Burton. 
38. Upon a Trial at Bar 23 the Execution c© a Will, it did not vin. Abr. 
pear upon the Face of it, that the Atteſtation of the Witneſſes was made tit. Deviſe 
in the Preſence of the Teſtator, which being objected to, a Caſe was cited, (N. 9.) Ca. 

where Lord Chief Eyre held it a Matter proper to be left to a Jury, 4. P. 128. 


* ; Croſton 


ether they believed it to be ſo done or not: And Mr. Juſtice Chappel eu, 
02 2 Cal. to the ſame Purpoſe, quod Curia * and held it not _—_ 
neceſſary it ſhould be inſerted in the Will, that the Atteſtation was in the Pewlet. 
Preſence of the Teſtator, though by the Statute it is neceſſary it ſhould in | 


Fi& be ſo atteſted, | ; 
39. If a Copyholder, after Admittance, ſurrenders the Lands to the Uſe Barnard. 
of his Laſt Will, and by his Laſt Will gives them to H. but the Will is not at- Rep. in 


telle by any Witneſſes; yet A. is well intitled to the Lands, Fer Lord Chanc. diego 8 4 
+. Page. And his Lordſhip ſaid, that the Reaſon is, that the Party is in by the Surrender, and not 
by the Will, and therefore it is good, though there be no Witneſſes at all; but that it is neceſſary ihat 
the Will be in Writing, and if it ſo, it is ſufficient, if it be ſigned by the Party; and fo it is where a 
Perſon is intitled to the I'ruſt of a Copybold, though there were no Surrender at all to the Ufe of the 
Will, nor the Will atteſted by any Witneſs, yet it is ſufficient-to give the Truſt of a Copyhold 

Per his Lordſhip, Id. Ibid. 22 


40. A Surrender was made of a Copyhold Eſtate to Truſtees, to the Uſe gelect Caſes 
of the Will; which was made with only two Witneſſes to it. It was ad- in Chanc. 
mitted, that a Will of a Copyhold Eſtate does not require three Witneſſes ; 4%: Apple- 


but this is a Deviſe of a Truſt relating to Lands, ſo within the very Words 8 


of the Statute of Frauds: The Heir controverting the Surrender and Jord Chan- 
the Will, this Point was not determined, but two Iſſues ordered. cellor ſeem· 

ed to be of 
Opinion, chat the Deviſe of a Truſt muſt enſue the Nature of the Eſtate, and not make it neceſſary 
to have three Witneſles, as the Copyhold might be deviſed without three Witneſſes; but this may be 
a Queſtion to be determined when the Iſſues are tried. Ibid, Vin. Abr. tit. Deviſe. (N. 1.) 
Ca, 4. p. 129. 8. C. ſtates it thus. A ſeized in Fee of Copyhold Lands, makes a Surrender to the 
Uſe of B. and C. and their Heirs, to the Uſe of his Will, and deviſes the l. and to D. Parker, C. was 
of Opinion, that the Circumſtances required by the Stat. 29 Car. 2. of Frauds in Deviſes of Lands, 
oaght to be obſerved in this Caſe ; for, by this Surrender, the Fee of the Copyhold was in the Sur- 
renderers, and only a Truſt deviſed by the Will, whieh cannot paſs by the Deviſe, without the Cir- 
cumſtances required by the Statute of Frauds in Relation to Deviſes of Lands, be duly obſerves, 
But the Counſel inſiſting, that a Deviſc of Copyhold is not within the Statute; Lord Chancellor faid, 
thatif the Surrender had been only to the Uſe of the Will, that might have becn a Queſtion in this 
Caſe, but now it is not; however he inclined to think it neceſſary in that Caſe, but would not deter- 
wine that Point, that not being the Caſe before him. 


41. Will made beyond Sea, of Lands in England, muſt be atteſted by 2 Will Rep. 
three Witneſſes, | | 293. 
. S. had a Power at any Time during the joint Lives of him and M «Will Rep. 
bis Wife, by his Laſt Will, or any Writing purporting to he his Laſt 506. Dor- 
Will, under his Hand and Seal, atteſted by three or more credible Witneſſes Th Kc. Vo 
(if he ſhould die before his Wife, without any Iſſue between them, then 2 
* 5 living) Cbane. 
be x King ſaid, 
tat though he himſclf inclined to think the Will of the Lands good, if the Teſtator ſhould acknow- 
lige the Name to be his, and the Witneſſes ſhould ſubſcribe in his Preſence, yet that Point ſhould be 


to the Defendant; and. ſaid, that he took this Will to be a good one, and being ſo, to be a 
bol Charge; but in the Caſe of Sconebouſe and Evelyn, in proving a Will diſpoſing of 2 real Eftate, 


510 D) Os. WILLS WO TESTAMEN TSE. 
the Proof living) to charge Lands with any Sum or Sums of Money not exceely 
was full that 10 50 to be paid to ſuch Perſons and in ſuch Proportions wick the 
3 appoint; with the like Remainder to M. if he ſhould die without 
eee in the Life of her Huſband F. 8. - There was no Iſſue of the Man De 
did ſub- and J. 8. by his Laſt Will in Writing under his Hand, atteſted by they a] 
| ſcribe their Witneſſes, but not ſealed, reciting his Power, &c. diſpoſed of 2000, to U 

Names in Plaintiffs (being bis Relations) in the Proportions therein mention 
1 There were three Witneſſes to the Will. Teo of the Witneſſes ſwore the 
ende Ion the Will was figned by the Teſtator in the Preſence of all the thy 
one of them Witneſſes, but the third ſwore, that the Teſlator having writes al 
ſaid, he did ſigned the Will before, called for the Witneſſes, and declared that Writingy un 
not ſee the be his Laſt Will, and that all the three Witneſſes were then preſent, al yed t 
Tcllatris fybſcribed their Names in his Preſence. Lord Chanc. King referred i % 
Ggn, but the Judges of B. R. who. determined (on Argument) that the Wil w 


2 of void as a Charge for want of being ſealed. 


the fame 

Time the Witrefſes ſubſcribed, that the Name ſigned to the Will was her own Hand-writiy whit 
Sir Joſeph Jekyll held, without all Doubt, to be ſufficient. 3 Will. Rep. 254. And Ibid. the Req 
ſays, that on his mentioning his Honour's Opinion above to Mr. Juſtice Forteſeue Aland, he fad, 
was the common Practice, and that he had twice or thrice ruled it ſo upon Evidence on the Cir; 
and that it is ſufficient if one of the three ſubſcribing Witneſſes, fwears the Teſtator acknowleyl f 
the Signing to be bis own Hand-writing. And it is remarkable, that the Statute of Frauds dos w viſe 
ſay that the Teſtator ſhall ſign his Will in the Preſence of three Witvefſes, but requires theſe um 
Things : Firſt, that the Will ſhould be in Writing. Secondly, that it ſhould be ſigned by che Tehaw, 31 
And, thirdly, that it ſhould be ſubſcribed by three Witneſſes in the Preſence of the Teſtator. 


Vin. Abr. 43. A Will of Land was duly figned by Teſtatrix in the Preſence of diſtal 
tit.Deviſe, and alſo publiſhed ; which A. writ the Will, but is now dead: His Hal | 
(IRIS was proved. After this the Teſtatrix called in B. to be a Witneſs to th * 
3- P. 1, Will; the told him it was her Will, and publiſhed it as ſuch; after ti... 

ſhe- called in C. and did the fame. The. Queſtion was, whether th 

Witneſſes atteſling this Will at ſeveral Times, though all in the Preſence d 
b the Teſtatrix, was according-to the Statute of Frauds and Perjuries? Bang 
3 Price held it ill“, at Lent Aſſizes, at Devon, 1717. 
that all the Witneſſes ſhould be together, that one might teſtify for the other; and this was 2 r 
Way to let in Fraud and Perjury, for aſter the firſt Witneſs had atteſted it, there might be a Rum 
or laterlineation. Per Baron Price. Ibid. / | 


Wee. in 44. Lord Keeper Wright held a Publication of a Will before three Wi 
Cbanc 185. neſſes, though at three ſeveral Times, good within the Statute, and tant 
Cook v. the Writing of the Will with the Teſtator's own Hand, a ſuffice 
Parſons. Signing within the Statute, though not ſubſcribed or ſealed by tus; 
but doubted whether owning the Subſcription to be his was ſuffice! 
But the Validity of the Will is a Queſtion at Law, aud therefore ordered 
, to be tried. 

Vin. Abr. 45, If a Man draws up his own Will, and ſends it to Counſel to be & 
tit. Devife, viſed of the Legality of it, this is no Will, unleſs it has a Publication al 
4 ao rage he receives it back from his Counſel, If after his Will came from Col 
10, P. und: with Alterations made by Counſel, the Party puts his Seal to 1, 
ſubſcribes his Name, or writes upon it, 'This is my Will ; though there 

no Witneſſes to it, yet this is a good Publication; becauſe any of 
declare his Intent, that it ſhould be his Will: And though it had no fe 
mal Beginning, but began, Alſo I give and bequeath; and though thet 
be Blanks for the Names of fuch Perſons as he ſaid he had made a Lak 
or Feoffment to, to perform his Will, if there be ſuch a Leaſe or Feofin% 
this is a good Will, and ſhall dire& thoſe Perſons, to whom ſuch 
fe. is_made, to perform all Things according to the Direftion 6 
Vin. Abr. 46. Tf a Teſſator ſigns his Will, but delivers it as his AR and Ded; Jg 


. 


dit. Deviſe, this will be a ſufficient Publication. 
hy 1 = ts ; 47-9 
3<P- 125. | | 


or WILLS ax» TESTAMENT S. (8) * 
* An Undle-baving deviſed his Eftate from his Nephew and Heir at 2 vern. 441. 
„% Younget” Brother of the Heir at Law, at the Unele's Funeral. Tlaynes v. . 
che; the Will out of the Hands of the Executor, and tore it in many Haynes. 
Pieces; but molt of them, and particularly ſuch Part wherein was 
Deviſe of the Land, were picked up and ſtitched together again: And 
\ Bill to have the Will eſtabiſhed, it was deereed that the Deviſee 
1* hold: againit the Heir, and he to convey to him, althoagh there A will 
10 dire Proof made that the Heir directed the Tearing of the * oa 
ok the Deviſor, if by joining the Pieces together, the Contents can be known, will N en 7 — 
Wilt continues in Writing at the Death of the Deviſor, though gnawn, burnt, or loſt aſter, it 


und tod. Allen 2/55. A Writing, in Form of an ludenture, and ſealed and delivered. if 
, E ended d Wil, hui be good as ſoch. x Ch. Caſ. 248.1 Mod. 127. * 


rn 


0f the Republication of aWill—What wilt amount to 4 Repubica- 
tion—And, where a Republication will make a Deviſe good. 


18. Ifa Man deviſes certain Lands, and after aliens the Land to a Stran- x Vern.z0, 
and repurchaſes; and after ſhews his Intent, that the ſaid Will ſhall Hall +. 
his Will. This is a new Publication, and the Land ſhall paſs by the Dunch. 


viſe. ; 
So the Veſtator*s ſaying his Will was in a Box in his Study, amounted avern. 209. 
z new Publication. i | Cotton and 


2 


7 Cotton, 
reem, 264. ſtates it; A. deviſed his Lands in D. and all his other Lands unto his Wiſe, and after 
haſed other Lands, and then diſcourfing with B. B. deſired him to let him have thoſe new+pur- 
4 Lands at the Rate that he bought them; A. anſwered, No; for that he had made his Will, 
| affedt his Eſtate, and intended that his Wife ſhould have his whole Eſtate, The Court ſtrongly 
ed that this was @ new Publication, and applied particularly to the Lands; and that it was no 
ner for alledging, guad dixit Amme Teflandi, for that muſt neceſſarily be intended, when the Diſ- 
c had particular Reference to the Will, ——2 Chas. ay 4 138, 140. 8. C. ſays, a Trial at Law 
ing been had upon this Point, a ſpecial Verdict was found by C. J. North's Directions; and, 
a ſolemn Argument, all the Judges of C. B. held it a Republication of the Will, and that the Lands 
aged to the Wife, and that the Court of Chancery affirmed the Judges Opinion. | 


2 


IDEE 


bo. If a Man ſeized of Lands, deviſes all the Lands to J. S. and after- 1 Roll. Abr. 
ds purchaſes the Manor of D. and after writes in his Will that J. D. 018. 

ll be his Executor: Yet this is not any new Publication, to make the 

ds paſs. 

1 1 if after the Purchaſe of the Manor of D. he delivers the firſt Will Id. Ibid. 

bis Will, and ſays, that it ſhall be his Will, without putting any Words * Salk. 237. 
eto: Yet this is anew Publication to make the Lands” newly purchaſed 


52. So if a Man ſeized of Lands in D. deviſes to another by his Will in x Roll. Abr. 
ting, all his Lands in D. and after purchaſes other Lands in D. and 68. 
f one J. $. comes to him, and requelts him to give him the Buying 

the Lands lat purchaſed: And he anſwers him, that he will not, but 

t his Intent was, that thoſe Lands ſhould go to his Execotors (the De- 
en Executor by the Will) as his other Lands ſhould: Aud 

r the Deviſor cauſes a Codicil to be writ, in which there is a Deviſe of 
perſonal Things, as Corn and Implements of Houſchold, and annexes 

d his firſt Will: And after dies without other Publication; yet this 

ll be a ſufficient Publication to make the Lands newly purchaſed to 

by the Will, for there needs no other Words in the Will than there 

7 * his Intent appears that it ſhould be his Will, by the an- 


- \ 


53. But 


— (Do) Or WILLS axyv TESTAMENT, 


x Abr. Eq. 53. But if a Man has Iſſue of two Daughters, A. and B. and he D. 
Caf. 407. Lands to. A. and to the Heirs of her Body, and for want of Iſye 1, 
2Vern. 42. and A. dies in the Life-time of the 'Teftator, leaving Iſſue, thou 
Os the Teſtator annexes a Codicil to his Will, and thereby diſpoſes of ſows 
M3P"0"- Part of his Perſonal Ellate: Yet this will not amount to a Republica; 
of the Will, nor give any Title to the Iſſue of A. though the Teltator hi 
declared in his Will, that B. had married againſt his Conſem, and thy 
what he had given her, was in full of her Portion, and in Bar of auy fu, 
ther Part of his real Ellate. , | 
2Vern.209. 54. It has been doubted whether if one deviſes'a Leaſe to his 
and afterwards renews the Leaſe, and afterwards adds his Coicil toy 
Will, without taking any Notice of the Leaſe, whether the Renewal of fe 
Leaſe is a Revocation, and whether the adding a Codicil to lis Wiz 
Republication. 
8 55. It has been ſaid, however, that if a Codicil be executed aſter nab 
a bo a Will and purchaſing Lands, it will amount to a Republication, and 
Cane Trin. the Lands purchaſed after making the Will, and that it was ſo deternuud 
23G. 2. by all the Judges in the Caſe of Acherley and Vernon; which ſer in. 
Sed. ©, unleſs it appears "pry his Real Eſtate under Conſideration, 
MISS. Rep. 56. A. having given a Legacy inter, alia to his Son Foſeph. Joſh 
1 and he ee had another Foſeph, and then by 22 RY 
thwaits, Confirming his Will, he took Notice, that ſince the laſt, it had plea 
God to give him another Son, and gave him a ſmaller Legacy. Deg 
mined, that this was a Republication of his Will, and amounted to a {wb 
"3s ſtituting the ſecond 00 in the Place of the firſt; and gave him the f 
5 Legacy as well as the ſecond. ; 
Cro. Eliz- 7. If a Man has Iſſue three Sons A. B. and C. and deviſes Lands to 
422. Fuller in Tail, Remairder to C. and B. has Iſſue two Sons, and dies, and the 
v. Fuller. the Deviſor ſays, My Will is, that the Sons of B. ſhall have the La 
deviſed to their Father, as they ſhould have had if he had lived and aff 
died after; and then the Deviſor dies. Whether this ſhould amount to 
new Publication, Dubitatur: two Judges againſt two. 
x Lev. 243. 58. If J. S. has Iſſue two Sons, William and Robert, and Robert bas la 
Strode v. 2 Son named Robert, and J. S. deviſes Lands to his Son Robert and k 
8 1. Heirs; and by the ſame Will gives his Grandſon 50ʃ. and Robert his & 
2Jones 135, dies: And after J. K. by Parol republiſhing his Will ſays, Robert 
Raym. 408. Grandſon ſhall take by my Will as Rolert my Son ſhould have done: Ya 
the Graudſon ſhall not have the Lands, for Lands cannot paſs buth 
Will in Writing; and his Son Robert cannot import his Grandſon Re 
eſpecially when, by the ſame Will, he has made a Didinction 
Sou and Grandſon. The Judgmeyt to the contrary, given by three 4 
againſt the Opinion of Scroggs in the Common Pleas, is ſaid by the! 
porter to have been reverſed in B. R. (as he heard) though it was argue 
that the Words of the Will were proper enough to paſs the Lands to tl 
Grandſon ; for that the Addition of Grand, only imported a Diſtinche 
between Father and Son while living; but that the Father being dead 
the Time of the Republication, the Grandſon might properly be delcnves 
by the Name of Son. „ ' : 
Comyns's 59. J. S. by a Will dated 17 Fan. 1711, deviſed to M. his Wife 100% 
Rep. 381. per Annum for her I ife, to iſſue out of his Real Eſtate, his capital Md 
Acherley ſuage at 17. &c. ; to his Siſter E. 200l. per Annum for her Life; and 100988 


T', Vernon. 

F. 8. by j 

Win, dated 25 March, 1760, deviſcd all his Lands to A, his Nephew and his Heirs, and dire&ed,! 

ke ſhould take the Surname of Lytten; and his Perſcual Eſtate be deviſed to Dan ] 

Ruffcl, his Siſter, and the ſaid 4. and made them Executors. Afterward J. §. urchaſed the Een 
of Redemption of ſome Mortgages in Fee, which were mortgaged to him before he made bv 
and 13 Jan. 1704, by a Codicil atteſted by three Witneſſes, he ſays, „1 make this Codici ci 
| 1 will hall be added to and be Part of my Laſt Will, which 1 have formerly mad:.” And 14 


- 
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ter, for her Portion; and after other Legacies, he deviſed Ch. Cowper- 
Ley 8 his Real and Perſonal Eſtate to 4. B. C. D. and F. and *fiſted by 


er | Sir John 
. Heirs, Executors and Adminiſtrators; on Truſt to veſt the Reſidue Trevor Maſ- 
3 Eſtate in I. ands of Inheritance; and that his Truſtees ſhould lar of the 


14 ſeized and poſſeſſed of bis Real and Perſonal Eſtate to the Uſes of Rolls, and 


Wil, during his Wife's Life; and after her Deceaſe, if he ſhould die Lord Ch. J. 
thout-lſſue, to the Intent that his Freehold and Leaſchold Eſtate; and eber and 
Lands to be purchaſed ſhould be ſettled to the Uſe of the Defendant 16 40 ]- 


for ninety-nine Years. Then to his firſt and other Sons in Tail Male, 1 June. 


J. S. purchaſed ſeveral Fee-farm Rents, Aſſart Rents, and other Lands creed, that 

Cone and then by a Codicil, 2 Feb. 1720, being two Days this was not 
Cre his Death, be recites that he made a Will, dated iſt Jan. 1711, e g- 
i then ſays, © I hereby ratify and confirm the ſaid Will, except in the ae ine 


Alterations hereafter mentioned. The Portion to my Niece L. ſhall — . 
de made up Goool. and what I have given to my Siſter and Niece 2. there can 


hall be accepted by them in Satisfaction of all they may claim out be noDeviſe 
of my Real and Perſonal Eſtate, and on Condition they releaſe all Right, f 2 by 
G.. to my Executors and Truſtees in my Will named; and thus having g. 3 
provided for my Siſter and Niece, I deviſe all the Lands by me pur- » 


. tion; for the 
chaſed ſince my Will, to my "Truſtees and Executors in my Will named, paper in 


tothe ſame Uſes, and ſubjeQ to the ſame "Truſts to which 1 have men- whicha De- 
tioned to deviſe the Manor of H. and the Bulk of my Eſtate; and I viſe of 
revoke that Part of my Will, whereby I appoint A. B. and C. three ee 
of my Truſtees in my Will, and I deſire K. and N. to be two of my 1 


h 
dale had devide "my e e 


rd Ch. Macclesfield, 20 Nov. 1723, decreed, that the Will was con- in the Pre- 
ned by the Codicil; that J. S. ſigning and publiſhing his Codicil in ſence of 
Preſence of three Witneſſes was a Republication of his Wall, and both ae 3 
eher made but one Will: and by the ſaid Will and Codicil, his ©, 


farm Rents, Aſſart Rents and Lands, contracted to be purchaſed, weſt = the 
d all his Real and Perſonal Eſtate (except the Copyhold purchaſed Acherley v. 


ore his Will) did well paſs. On Appeal to the Lords, the Decree was Veruon, as - 
3 | the Caſe ct 
7 | Lytton v. 
V:ſcuunteſs 
and, Vid. Comyn's Rep. 3383 —— A. by Will, dated i OR, 1684,only executed, took Notice that 
Lands were ſettled upon bis Sons B. and C. in Tail Male, and then deviſed in theſe Words; “ln Caſe 
wy Sonsſhall have no Iſſue Male, then for the Preſervation of my Name aud Family, | deviſe my ſaid 
Lands to my Brother G. and the Heirs Male cf his Body iftuing.” G. died in the Life of the Teſtatcr 
wu live a Son, then Lord Latflown, by which the Deviſe to G. in Tail Male lapſed. Aug. 15, 
e, the Teſtator ſcnt for ſ-yen Perſons, and ſaid,* I ſent for you to be Witnefles to my Will, and 
lmetimes to be Witneſſes to the Republication of my Will; and then took a Codicil, dated 
he Day, in one Hand, and the Will in the other, and ſaid, This is my Will whereby | have ſettled 
My Eltate, and | publiſh this Codicil as Part thereuſ;“ and then ſigned the Codicil which lay on the 
de with the Will, in the Preſence of the Witneſſes, who ſubſcribed it in his Preſence. By this 
il he deviſed in theſe Words; © Whereas I heretofore made my Will, dated 11 OR. 1684, which 
Ide not intend wholly to revoke; but in regard to the many Accidents and Altcraticns in my 
Family and Eſtate, I by this Codicil, which 1 appoint to be taken as Fart ol my Will, deviſe as 
lallows;” and then deviſed ſeveral Manors, Sc. to his Son J. in Fee aud 1001. per dend ta his 
ew, then Lord Lanſdown, for Life. He then put the Will and Codicil together in à Sheet of 
fer. and ſealed them up in the Preſence of the ſame Witnefles But the Will wasnot urfulded 
heir Preſence, nor did any of them write their Names as Witneſſes on or under the V ill, or un 
Paper; but on the Codicil only. And Parker, Ch. J. and the whole Court held this 10 Re- 
Wcation, For fince the Stat. 29 Car. 2 there ſhall he no Republication by Implication; but the 
ul muſt be re-executed otherwiſc a Deviſc of Lands ſhall not be good. Comyns's Rep. 384. Vid. 
as Rep. 96 Since the 29 Car. 2. the ſame Forms are neceſſary to the republiſhing a M ill 


9 
D Reſolved per Lord Ch. Cowper, Trevor, Ch. J. and Tracy, J. Vid. 


bo. It was determined upon the Opinion of all the Judges, that if a Will MS. Rep. 


made, and afterwards another Will without cancelling the former; and ph oh 
$ by an Act ſubſequent to both, the firlt will be confirmed, the Limi- Aa 


ns in that Will ſo confirmed, will take Place: Aud alſo that if there . 2. 
ar 
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Law, in 


(D) or WILLS ns PESTAMENTS. 

are two inconſiſteut Wills of the ſame Date, neither of which en be u 

| to be laft execiited; they are both void by the Common Law for Vick ; a ſul 
| tainty, and will let in the Heir at Law: And alſo that althoy the WY 

are dated the ſame Day, the Limitations may take place if ey are dd 

ſiſtent in both, to the Diſinheriſon of the Heir at Law: and upon tha 0 Proof 
nion, the Order appealed from, which was a Difmilſion of the Pack 

Bill in the Court of the Exchequer in Ireland, was confirmed in Fats 

Lord Angleſea, by the Houſe of Lords. Vide the printed Copy. | 


2. What ſhall be deemed a good Will in Writing of Goods and Chai 


61. If it be a Will of Goods and Chattels, and be compleat, ie ue 
be an Executor named in it, and that Executor that is named muſt he, MY 
| pable of the Exccutorſhip; for this is the principal Thing init. Au uM.” 

there never ſo many Legacies given, and no Executor made, this Wil 
but a Codicil, and cannot be properly called a Teſtament; for bere . 

Party dies Inteſtate, and an Adminiſtration of the Goods muſt be grad 

But where there is an l xccutor although there be no Legacy given, fe 

it is properly ſaid to be a Teſtament. 


See Title £xecutors and Adminiftrators and Legacies, 


5 67. 

3. What ſhall be ſufficient Proof of a Will. Be 

N ub 62. A written Will, when it is written with the Teſtator's ow Ha _ 
ade proves itſelf, and therefore needs not the Help of Witneſſes to prore it; "2m 

| ſee. 14. for this Cauſe, if a Man's Will be found written fair and perfect, with b 82 


N. B. The own Hand, after his Death, although it be not ſabſcribed with his Nu 


ſcaled with his Seal, or have any Witneſſes to it, if it be known or all 
ow ro proved to be his Hand, it is held to be a good Teſtament, and a ſufkciat 
cul are, un Proof of itſelf ; but if it be ſealed with his Seal, and ſubſcribed with the 


and t 
__ For Name of the Teltator, and can be proved by Witneſſes, it is the mat * 
Lands, &c, authentic; aud when it is found amongſt the choiceſt Evidence of the | 
is altered by Teltator, or fait locked up in a ſafe Place, it is the more eſteemed; fori 
29 ar it be written in another Hand, and the Teſtator's Hand and Seal, or u 
3 brody of them, not to it, although it be found in ſuch a Place as before, yet ſon 69 
tice of Proof will be expected of it further by Witneſſes in that Caſe; uf 
which Writing be found under the Teſtator's own Hand, yet If it be bit Richa 
makes it ſcribbling Writing, written copywiſe, with a great Diltance between en — 
33 Line, without any Date, in lange Characters, with many Interlinesti * 
een dab. and lying amongſt his void Papers, or the like: This will not be eien : 
teribed by 2 ſufficient Will, nor a good Proof of it, but it ſhall be accounted bert 70 
the Teſta- Draught or Image of the Tellator's Will, for a Direction to him afterts apy | 
tor, or ſome make his Will by; and yet if it can be proved that the Teſlator dd 7 
one in his clare himſelf, that this ſhould be bis Will, this will be a good Will, ud Ggr 
Preſence, good Proof of it. | | 74 
and to be S prov 
ſubſcribed in his Preſence by three Witueſſes. 5 
14. Ibid. 63. If it be proved, that the Teſtator ſaid his Teſtament was in ſuchi of 
Schedule, in the Hands of J. S. and J. C. produces a Writing, depot . 


it to be the ſame, this is the ſufficient Proof: But if he ſays withal, l“ 
written with his own Hand, then it ſeems ſome other Proof, as by cot 
paring Hands, or the like, that it is his Hand wherein it is written, vil ł 
expected. | 
64. If the Witneſſes will prove the Writing produced to be the Lal! 
of the Tellator, or that he ſaid it was, or it ſhould be his Laſt wil, « 
that it was the ſame Writing that was ſhewed to them, and whezeunto 1 


— * 


1d. Ibid. 
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are Witneſſes ; although they never heard it read, or ſet their Hands to it, it 
:; a ſufficient Proof. 3 | N 

65. Where there is no Queſtion or Oppoſition moved or had about or 
againſt a Will, there the Oath of the Executor alone is eſteemed a ſufficient 
Proof of it, and in that Caſe regularly no other Proof is required » and where 
more Proof is neceſſary, it is in the Diſcretion of the Ordinary what Proof 
to admit and allow: And thoſe Witneſſes, for Number, Nature and Qua- 
lity, or ſuch other Proof that he deems and accepts for ſufficient, is ſuſlicient ; 
and the Will ſo proved by ſuch Witneſſes, or ſuch other Proof, is ſufficiently 

ved. 1 g / 
P66, All Perſons, male and female, rich and poor, are eſteemed competent Swinb Part. 
Witneſſes to prove a Will, fave only ſuch as are infamous, as perjured Per- 4. ſec. 24. 
ons, and the like; and ſuch as want Underſtanding and Judgment, as Chil- 
ren, Infants and the like; and ſuch as are preſumed to bear Affection, as 
Kindred, Tenants, Servants, and the like. A Legatee is reputed a compe- 
tent Witneſs to prove any other Part of the Will but his own Legacy, or to 
prove any Thing azainſt himſelf touching his own Legacy, but not otherwiſe ; 
and therefore where there are two Witneſſes of a Will, wherein either of 
them have ſomewhat bequeathed unto himſelf, this Will cannot be ſufficient- 
|; proved for thofe Legacies, but for the reſt of the Will it may be ſufficiently 
proved, But ſee poſlea. RY 

67, Where a Teſtator by his Will deviſed Lands, and gave to the Wife of MSS. Rep. 
hn Hailer an Annuity of 20l. a Year to her ſole and ſeparate Uſe ; and to Anſty v. 
J. Hailes and his Wife each of them a Legacy of 10/. and charged his tg 
whole Real and Perſonal Eſtate with the Payment of all his Legacies and B Tun 
Annuity. J. Hailer was one of the ſubſcribing Witneſſes to this Will. The 
Legacies and Satisfaction for the Annuity were tendered and refuſed ; and 
the Queſtion now was on a ſpecial Verdict, whether this Will was good and 
vell atteſted within the Statute of Frauds and Perjuries ? The Court were of 
Opinion, that the Will was not properly attelted, as Failes was intereſted, 
and therefore not a credible Witneſs ; and gave Judgment for the Plaintiff 
the Teſtator's Heir at Law. | ; 

68. Witneſſes have been examined to prove the Teſtator's Intent. 2Ld.Raym. 


1326. Cliffe 


69. The Probate of a Will cannot be controverted, at Common Law. 114d Raym, 


| 262. Sir 
Richard Raine's Caſe, N. B. Though neither the Courts of Law, nor the Courts of Equity, can de- 


termine the Validity of a Probate adverſarily ; yet if it comes in iucidentally, and the incident is ad- 
mitted by the Parties, thoſe Courts may determine it, and hold the Parties bound by their Admiſſion. 
Att. 639, Sheffield v. The Ducheſs of Buckingham. 


70. A Recital of a Will in a Copyhold Admittance is Evidence againſt 14. 735. 
ay but the Heir. | 
As 2 If the Probate or Regiſter of a Will be Evidence to prove a Pe- Id. 745. 
pre ? | | 

72. According to Holt, Ch. J. the Regiſter's Book is good Evidence to 11d. Raym. 
prove a Will concerning Lands. 731.St Le- 


ger v. 
Adams, 


73- One of the ſubſcribing Witneſſes to the Atteſtation of a Will having 2 Str. 1254. 


n Annuity deviſed to his Wife, was held not to be a ciedible Witneſs with Holdfait on 
in the Statute. | Dem'ofAn- 


I v. Dow- 
ug. 
7% Parol Evidence is not admitted to contradict the Words of a Will. 1.1261 


I owfiel I v. 
Stoncham, & Caf. Temp. Talbot, Brown v. S.lwin, 440 


I. And Proof of a Will cannot be made againſt a Man by Confeſſion of 1 Ld. Biym 
un Witneſs. 739.t yes. 


ol. V. 2LI 76. Executor Crouch. 
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Id. 847. | 
Edgworth 


V. Smal- 
ridge. 


(D) Or WILLS any TESTAME NTS. 
76. Executor may be ſued for a Legacy where he proves the Will, thoug 


he does not live in that Dioceſe. | + 
77. But Deviſees, Legatees, and Creditors, are now made compete - 
Witneſſes to Wills. Therefore we are next to ſhew——— gin 
' an 
1. In what Caſes Deviſees, Legatees, and Creditors may be admitted 1 fu 
prove a Will. wh 
78. © By the AQ of 25 Geo. 2. for avoiding and putting an End to cn my 
& tain Doubts and Queſtions, relating to the Atteſtation of Wills and Cod and 
& cils, concerning Real Eſtates, in that Part of Great Britain called — 
and, and in his Majeſty's Colonies and Plantations in America, it is ena Het 
« ed, That any Perſon ſhall atteſt the Execution of any Will or Cod Aa 
% which ſhall be made after the 24th June, 1752, to whom any benckey whe 
% Deviſe, Legacy, Eſtate, Intereſt, Giſt or Appointment of, or afſeQing ay for, 
„Real or Perſonal Eftate, other than and except Charges on Lands, Tex, or a 
« ments or Hereditaments, for Payment of any Debt or Debts, ſhall k Ye, 
thereby given or made, ſuch Deviſe, &c. or Appointment, ſhall ſo far ah ther 
* az concerns ſuch Perſons atteſting the Execution of ſueh Will or Cod read 
or any Perſon claiming under him, be utterly null and void; and fd prio 
« Perſon ſhall be admitted as a Witneſs to the Execution of ſuch Wil a whi 
% Codicil, within the Intent of the Act of 29 Car. 2. notwithſtanding ſuc but 
% Deviſe, Cc. Wi 
79. © And it is alſo enacted, that in Caſe by any Will or Codicil mat as if 
& or to be made, any Lands, Tenements, or Hereditaments, are or ſtall x or I 
charged with Debt; and any Creditor whoſe Debt is ſo charged, hat cla 
e atteſted, or ſhall atteſt, the Execution of ſuch Will or. Codicil, ſuch Creds war 
© tor ſhall be admitted as a Witneſs to the Execution of ſuch Wil a tent 
«© Codicil, within the Intent of the ſaid Act. That if any Perſon hath . to ( 
« teſted the Execution of any Will, already made, or ſhall atteſt the EI Wil 
&« tion of any Will, Sc. made on or before 24th June, 1752, to whomay ſhall 
*« Legacy is or ſhall be thereby given, whether charged upon Lands, Tex lat 
ments or Hereditaments, or not; and ſuch Perſon before he ſhall give ly in 4 
'« Teſtimony concerning the Executian of ſuch Will, Sc. ſhall hare ben Uſa 
% paid, or have accepted or releaſed, or ſhall have refuſed to accept {ud teſt; 
« Legacy or Bequeſt, upon Tender made thereof; ſuch Perſon hall be u. to ] 
„ mitted as a Witneſs to the Execution of ſuch Will, Cc. within the Is Con 
'& tent of the ſaid Act. Provided that in Caſe of Tender and Refuld, bly, 
« ſuch Legatee ſhall in no Wiſe be intitled to ſuch Legacy, but ſhall be ſtrut 
* barred from his Legacy; and in Caſe of Acceptance, fach Legatee Pro 
„ retain his Legacy, which ſhall have been ſo paid, ſatisfied, or accept fuch 
4% notwithſtanding ſuch Will or Codicil ſhall afterward be adjudged to be by 
« void. That in Caſe a Legatee, Sc. who hath atteſted the Executus of 
« already made, or which ſhall be made on or before 24th June, 1752, fl 
* die in the Teſtator's Liſe- time, or before he ſhall have received or rela : 
or refuſed (on tender) bis Legacy, ſuch Legatce ſhall be a legal Vine 2. 
« to the Execution of ſuch Will, Er. within the Intent of the faid Ad d 
'© 29 Car. 2. Proviſo, that the Credit of every ſuch Witneſs ſo attelling vo, 
He. and all Circumltances relating thereto ſhall be ſubje& to the Conbds ſan 
&« ration and Determination of the Court and the Jury before whom at ſely 
« ſuch Witneſs ſhall be examined, or his Teſtimony or Atteſtation made i duat 
t of ; or of the Court of Equity in which his Teſtimony or Atteſtation ab tic 
1 he made uſe of; in like Manner as the Credit of Witneſſes in other Cath alt b 
* ought to be conſidered of and determined. No Perſon to whom any be the 
« neficial Eftate, Intereft, Gift, or Appointment, ſhall be given or 09% rand] 


„ which is thereby enacted to be null and void, or who ſhall have 
ge «y 


_— 


0: WILLS D TESTAMENTS. (p) 


ive. any, ſuch Le or. Tender as aforeſaid ;. and who ſhall have 
1 as A duch concerning the Execution of ſuch Will or 
Codicil, ſhall, after he ſhall have been ſo examined, demand or take Pof- 
ſcllon of, or receive, any Profit or Benefit of or from any ſuch Eftate, c. 
ven by any ſuch Will or Codicil ; or demand, receive or accept from 
any Perſon, any ſuch Legacy or Bequeſt, or any Satisfaction or Compen- 
ation for the ſame, in any Manner, or under any Colour, or Pretence 
whatſoever. This Acx not to extend ro the Caſe of any Heir at Law, or 
of any Deviſee in a prior Will or Codicil of the ſame Teſtator, executed 
and atteſted according to the Act of 29 Car. 2. or any Perſon claiming 
under them reſpectively, who has been in quiet Poſſeſſion for two Years 
next proceeding the 6th of May, 1751 , as to ſuch Lands, Tenements, or 
Hereditaments, whereof he has been in quiet poſſeſſion as aforeſaid. This 
Ad not to extend to any Will or Codicil, the Validity or due Execution 
whereof hath been conteſte in Law or Equity by the Heir of ſuch Devi- 
for, or the Deviſee in any ſuch prior Will, or Will or Codicil ſo conteſted, 
or any Part thereof, or fox obtaining any Codicil, for recovering the Lands, 
e. mentioned to be deviſed! in any other Judgment or Decree relative 
thereto, on or before the ſaid: 6th of — 175L, and which has been al- p 
ready determined in Favour of ſuch Heir at Law, or Deviſee in ſuch 
prior Will or Codicil, or any Perſon claiming under them reſpectively or 8 
which is ſtill depending, and has been proſecuted wich due Diligence; 
but the Validity of every ſuch Will or Codicil, and the Competency of the 
Witneſſes thereto, ſhall be adjudged: and determined in the ſame Manner 
as if this Act had never been made. No Poſſeſſion of any Heir at Law, 
or Deviſee in ſuch prior Will or Codicil, as aforeſaid, or of any Perſon 
claiming under them reſpectively, which is conſiſtent with, or may be 
warranted by or under any Will or Codicil atteſted according to the In- 
tent of this Act, or where the Eſtate deſcended: or might have deſcended 
to ſuch Heir at Law, till a future or executory Deviſe by Virtue of any 
Will or Codicil atteſted according to this Act, ſhould or might take Effect, 
ſhall be deemed to be a Poſſeſſion within the Intent of the Clauſe herein 
laſt contained. This Act ſhall extend to ſuch of the Britiſh Colonies * 
in America, where the 29 Car. 2. is by Act of Aſſembly made, or by | 
Uſage received as Law; or where by Act of Aſſembly or Uſage, the At- 5 
teſtation and Subſcription of a Witneſs or Witneſſes, are made neceſſary 
to Deviſes of Lands, £c. and ſhall have the ſame Force and EffeQ: in the 
Conſtruction of, or for the avoiding of Doubts upon the ſaid Acts of Aſſem- 
bly, and Laws of che ſaid Colonies, as the ſame ought to have in the Con- 
ruftion of, or for the avoiding Doubts upon. the ſaid Act in England. 
Provided, always, that as to the Caſes ariſing in any of the ſaid Colonies, no 
fuch Deviſe, Legacy, or Bequeſt aforeſaid; ſhall be made null and void 
by Virtue of this Act, unleſs the Will or Codicil whereby ſuch Deviſe, 
&c, ſhall be given, ſhall be made after March 1, 1753.” 


317 


r 


Err 


2. What the Law is where the Probate differs from the original Will. 


$0. A Will was made in French and proved in French, and under it in 

lame Probate, the Will was tranſlated into Engl;/b, but it appeared to be 1Will.Rep. 
11 ſly tranſlated. It was objeQed, that the Tranſlation being Part of the 526. J. Furt 
wuate, and allowed in the Spiritual Court, it muſt bind; and the Ap- * L. Bat. 


ion mult be to that Court to Correct the Miſtakes, which until then 
alch it be concluſive, But per his Honour, nothing but the Original is Part 
* the Probate; neither hath the Spiritual Court Power to make any 
20 nuſlation: And ſuppoling the original Will was in Latin (as was formerly 
fuſed A7 very 
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very uſual) and there ſhould be a plain Miſtake in the Tranſlation of t& 
Latin into Engliſh, ſurely the Court would determine according to what th | 
Tranſlation ought to be. And ſo it was done in this Caſe. 


2. Of Nuncupative Wills. Vitr 


81. © By Stat. 29 Car. 2. c. 3. . 19. for the Prevention of fraluly 11 
& Practices it is enacted, 1. That no Nuncupative Will ſhall be good when 
the Eſtate thereby bequeathed ſhall exceed the Value of thirty p 
t that is not proved by the Oaths of three Witneſles, at the leaſt, that wee 
46, preſent at the making thereof, and bid by the Teſtator to bear Win 
te that ſuch was his Will, or to that Effect. And by Stat. 4 An. 4. 6 
« f 14+ it is declared, T hat all ſuch Witneſſes as are and ought to be alles 
& be good IWitneſſes upon Trial at Law, by the Laws and Cuſtom of thit Rua 
* ſhall be deemed good Witneſſes to prove any Nuncupative Will, or any Thy 

« relating thereto. et eee GEE and 155 
82. Nor unleſs ſuch Nuncupative Will were made in the Time of th 
4 Jail Sickneſs of the Deceaſed, and in the Houſe of her or their Habitaim 
% or Dwelling, or where he or ſhe has been reſident for ten Days, or ag 
*© next before the making of ſuch Will, except where ſuch Perſon was i 
« priſed or taken fick, being from his own Home, and died before he rety 
« ed to the Place of his or her Dwelling. 
83. © Sec. 20. That after ſix Months paſſed after the ſpeaking of th 
« pretended Teſtamentary Words, no Teſtimony ſhall be received to prxt 
„ any Will Nuncupative, except the ſaid Teſtimony, or the Subſtance ther 


« were committed to Writing within ſix Days after the making of the og 
« Will. . i 

84. Sec. 21. That no Letters Teſtamentary, or Probate of any Ny 3 
% cupative Will, ſhall paſs the Seal of any Court, till fourteen Days, u 


« leaſt, after the Deceaſe of the Teſtator be fully expired, nor {hall x 
"+6 Nuncupative Will be at any Time received to be proved, unleſs Pee 
& have firit iſſued to call in the Widow, or the next of Kindred to thel 

_ « ceaſed, tothe End they may conteſt the ſame, if they pleaſe. 
85.“ Sect. 22, That no Will in Writing concerning any Good 

4 Chattels, or Perſonal Eſtate, ſhall be repealed ; nor ſhall any Claulc, Mt u 
& viſe, or Bequeſt therein, be altered or changed by any Words, or Will 
„% Word of Mouth only, except the ſame be in the Life of the Tc 


« committed to Writing, and after the Writing thereof read to the Telata Var 
“ and allowed by him, and proved to be ſo done by three Witneſſes u 8g 
% leaſt. | 


N. 8. Ithas £6, “ Sec. 23. Provided that any Soldier in actual Military Servct ey; 
been ruled 4 any Mariner or Seawan being at Sea, may diſpoſe of his Moral. . 


228 S Wages, and Perſonal Eſtates, as before the making of this AA.” 


' Probate, a Nuncupatzve V ill is not pleadable in an Court agaiaſt any Adminiſtrator. 1 CK C 


192. Verhorne v, Brewin. ter | 
„ di 
1 Abr. Eq. 87. A. being ill, deſired B. to make her Will, who wrote down only be 


Cal. 403. and initial Letters to this Effect, viz. TO Theo. Wefl, 200l. to Jo. Dev. 19 
| to Reb. Cro gol. to Self 1ol. and to ſeveral other Perſons in like Mun 
to above 4oo/. which being more than her Eſtate, B. made an Alteraus 
the ſecond Column, by ſabtrafting Part of the Sums from ſome of the du 
gatees, as ſet down in the fecoud Column, and then told A. the Senſe oft uire 
propoſed Deviſes: There were two Perſons in the Room that did not & 
any Thing that paſſed between AH. and B. but only heard the Teſtatrs 
lait pronounce, that all was well. B. went to a Scrivener to hate! 51 
Jeviſes drawn out at Length and in Form, and before ſhe ret | 
"Teſtatrix died: The Judge below pronounced for this Will; but uch! 
peal ta the Delegates, it was reverſed ; and in this Caſe it was age ® 


2 
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de Will had been written in Words at Length, fo as they had carried a 

{> and Meaning in themſelves, it had been a good Will; for that there was 

e Witneſs that wrote it, and two that heard the Teltatrix pronounce, that 

\ was well: Which would have been intended to have amounted to a ſecond 

vnnels, in Regard it appeared on all Hands, by ſeveral Witneſſes, that the 

Teſtatrix did then ſeriouſly diſpoſe herſelf to make her Will; and for that 

as quoted the Caſe of one Pepper, where a Perſon diſpoſed herſelf to make 

der Will, and dictated it to a Perſon. who wrote it down; and another, not 

led in as a Witneſs, lay behind the Hangings, out of Curioſity; and yet ; 
och Will was allowed to be good, being proved by theſe two Witneſſes ; But 

hey diſtinguiſhed this Caſe, becauſe the Will was not ſubſtantive, but was 

o take its Senſe from the Interpretation of the Witneſs ; and ſo there would 
 [nnuendo upon Innuendo, which made purely a Nuncupative Will: 

lud as ſuch, not being atteſted by the Number of Witneſſes appointed 

the Statute of Frauds and Perjuries, the Will and Legacies were 


od, 

88. Dr. Shallmer, by Will in Writing, gave 200/. to the Pariſh of St. 1 Abr. Fq. 
lment's Danes, and after, Prew the Reader coming to pray with him, his Cal. 404. 
vie put him in Mind to give 200/. more towards the Charges of build- 
pg their Church, at which, though Dr. SBallmer was at ſirſt diſturbed, yet 
fter he ſaid he would give it, and bid Prew take Notice of it: And · the next 
Day he bid Prezw_ remember of what he had ſaid to him the Day before, 

| died that Day. Within three or four Days after the Doctor's Wife 
uts down a Memorandum in Writing of the ſaid laſt Deviſe, and ſo did 
der Maid. Prew died about a Month after, and amongſt his Papers was 
ound a Memorandum of his own Writing, dated three Weeks after the 
Doctor's Death, of what the Doctor ſaid to him about the 2007, and pur- 
orting that he had put it in Writing the ſame Day it was ſpoken : But 

hat Writing which was mentioned to be made the ſame Day it was ſpoken 
lid not appear, and theſe three Memorandums did not expreſsly agree. 
About a Year after, on Application by the Parith to the Commiſſioners 
ff Charitable Uſes, and producing theſe Memorandums and Proof by Mrs. 
Iballmer and her Maid, they decreed the 200/. But on Exceptions 
aken by the Executors, the Decree was diſcharged of this 200. and 
ord Chancellor held it not good, becauſe it was not proved by the Oath 
If three Witneſſes ; for though Mrs. Shallmer and her Maid had made 
roof, yet Prew was dead; and the Statute in that Branch requires not 
15 _=_ to be preſent, but that the Proof ſhall be by the Oath of three 

itneſſes, 
89. A Daughter depoſits 180% in the Hands of her Mother (the Defen- 19. Ibid. 
ant) and afterwards makes her Will in Writing, and thereby deviſes ſeveral Gil. Eq. 
&gacies, and makes her Mother Executrix, but takes no Manner of No- Rep. 146. 
ce of this 1807. Afterwards, by Word of Mouth, ſhe deſires her Mother 1 
give this 1 80¼. to the Plaintiff, if (he thought fit, and then ſoon after be. 
1, (OS: The Mother proved the Will, and this Bill was brought againſt 
er to have the 1807, paid. The Mother, by her Anſwer, admits ſhe 

I ſuch a Sum in her Hands, chat her Daughter did make ſuch a Requeſt 
d her, but that ſhe left it to her Election whether ſhe would give it to 
e Plaintiff or not, by the very Form of the Deviſe : And inſiſted, that ſhe 
d not think fit to give it to the Plaintiff, And in this Caſe it was agreed, 
hat this was not good as a Nuncupative Will, being above 300. and not 

vuced into Writing within ſix Days after the ſpeaking, as the Statute ve- 
ures. 2dly, That if the Defendant had inſiſted on the Statute of Frauds 
| 0 etquries, the Court could not have relieved the Plaintiff as upon a Truſt: 
tri in tins Caſe the Defendant having by Anſwer confeſſed the Truſt, there 
P D-nger of Perjury from Variety of Proof, which was the Miſchief 
be Stuute intended to provide againlt ; and therefore the Court took it to 

in Nature of a Truſt, and decreed for the Plaintiff : For the Defendant 

; . expreſal 


- | } 
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= expreſsly ſwore, ſhe did not think fit to give it to the Plaintiff, and that ty 
Teſtatrix had left her at Liberty. But this Decree was againſt the Opinion g 
ſesveral at the Bar, who thought it too hard on the Election lef in the N. 
ther: But the Court principally relied on the Caſe of King ſman and Kingſna, 
where a Man deviſed away an Eſtate of 2000!. per Ann. and upwaris, fu 
his Son and Heir to a Bargewan. And by his Will deviſed 200. fer 4 
to his Son with this Clauſe, that if he behaved himſelf well, and gave 1 
Trouble or Diſturbance concerning his Will, that he might make it up dd 
if he thought fit. And the Court decreed the 80. per Ann. to the Son, Jy 
note, the Bol. per Aun. in the Caſe of Kingſman and Kingman ſeems uh 
been decreed purely upon the Circumſtances and Hardſhips of the Caſe: N 
in the preſent Caſe there were no ſuch Circumſtances or Ingredients of Hu 
ſhip on the Plaintiſf ; But Puere, for it ſeems to be à Truſt in the Hus 
of the Mother. 


— _ ——— 


— 


) The Nature and Efett of a Ccull or Teſiamen 
| and of a Codicil. 


1 Inſt. 112. 


4 Rep. 61. b. 1. Will or Teſtament is of that Nature, that it differs much from 6G 
Forle and Acts and Deeds that Men do and execute in their Life. time: I 
Hembliug's although it be made, ſealed and publiſhed in ever ſo ſolemn a Manner, Jett 
. B has no Life nor Virtue in it until the Teſtator's Death: For it is a Man 


thought id in Law, Onne Teftamentum Morte conſummatum eft, Voluntus eſ ambuldur 
does not Tt/que ad Extremum Vitæ Exitum, it is therefore reſembled until Death to f 
rake E ſſect interlocutory Sentence, and after Death to the definitive Sentence of a Judge; 
till after the and hence it is ſaid, Sed Legum ſervanda Fides, ſuprema Voluntas Quad nals 
erg 2 fierigue jubet parere neceſſe gl. | | 

it is inchoate, though not conſummate, from the Execution of it; and to many Purpoſes in Law hull 


r-late to the Lime of the making of it. 1 P. Will. 97. Lord Bindon v. Earl of Suffolk. 


Shep. Abr. 2. And for this Reaſon a Man may alter or make void his Will at l 
Part. 4. p. 9- Pleaſure ; and he may make as many new Wills and Teſtaments as he plate 
Voc. Teſt. and there is no Way to bar a Man of this Liberty. 
Lit. 168. 3. And the latter Teſtament always revokes and overthrows the forme! 
re *P-T- But otherwiſe it is of a Codicil, for a Man may make as many of theſe u 
1 will, and make no Teſtament at all. Or if he makes a Teſtament, he n 
ment 30. afterwards make as many Codicils as he will, and one of them will not on 
throw the other; for in the firſt Caſe they mult be all annexed to the 
of Adminiſtration, and the Adminiſtrator muſt perform them ; and in the 
latter Caſe they muſt be all annexed to the Teſtament, and the Executor mul 
take Care to perform them. 
Shep. Abr. 4. A Teſtament therefore is ſaid to have three Degrees. Iſt, An lng 
omg 8 tion, which is the making of it. zdly, A Progreſſion, which is the Pubus 
9 oe, Vel tion of it. 3dly, A Conſummation, which is the Death of ibe Te 
tator. | | 
Inſt. 1 12 b. 5. In Grants therefore the firſt is of the greateſt Force, but in Teſtament 
But if the the laſt is of greateſt Force. 
latter Will 
een I or the Contents of it are unknown, it is no Revocation of the Former. Show. U 
in Par. | 8 Hee ek 


„* — — 1 


- 


"on 


- 


a Teſtament is & by the Death of the Partys, it as ef- hep. Abr. 
2 — ” and _—_ Elte aid alot the Property of Lands and Part-4-p.ro. 
Bande, as Acts executed by Deeds in the Life-time of the Parties: For Ve. fl. 
dereby Deſcents of Lands are prevented. And a Man may make Eſtates in 
be- Simple or Fee- Tail, for Life or Years, of Lands, Tenements, Rents, 
Rererſions, or Services, as effectually as by Deed ; and theſe Eſtates alſo will 
b without any Livery of Seiſin or Attornment, and hereby alſo Kents, 
| 4 Power to diſtrain from them, may be reſerved, Conditions created and 
mered to Eſtates or Things deviſed. ; 2 : 
1. And therefore they that take by Deviſes of Land, are ſaid to take in 
the Nature of Purchaſers, 5 
3. And if therefore a Tenant in Tail makes a Feoffment to the Uſe of Dy 221. pt. 
himſelf in Fee, and after deviſes the ſame Land to his Wife in Fee, and dies, 16. 
the Son is not remitted though the Father dies ſeized, for the Deviſe pre- 


rents the Deſcent. 


EATS PEPE Ea” 


* 


(F) How wills ſhall be confirued, 


1. TT is to be obſerved, that where the Words of a Will have a plain And. 17. 
Senſe, and no Doubt is in any Matter within or without the Words, Lowen v. 

touching the Matter of the Deviſe, there the Words of the Will ſhall always Bedd. 

be taken to be the Intent of the Deviſor, and his Intent to be what the 

Words ſay. + : 

1. That all the Words of a Will are to be carried to anſwer the Intent of 2 And. 10, 

the Deviſor ; but this is to be underſtood in Caſes where the Intent of the 11, 134. 

Party may be known by the Words that are in the Will. 

3. That if there are inconſiſtent and contradiftory Words in a Will, ſome Msg. Rep. 
Words muſt be rejected to make it Senſe. Thus where a Teſtator gave the Boon v. 
latereſt of a Sum of 60007. to Mary Comſorile, his Daughter. for , 6x Life, Comfortle, 
ud after Deceaſe gave the Money between Charles Comfortle her Huſband, Pad. G2. 
and their Children: And in another Part of the Will he ſaid, and in Caſe * nn 
there be no ſuch Child or Children, I give it to Charles ( omfortle and ſych 
Children. Lord Chanc. rejected theſe latter Words, as they were abſurd 
and contradictory. . | 
4 A. having a Wife and no Children, made his Will, and ſaid, —left it Miss. Rep. 
ſtould pleaſe God that he ſhould not return, he gave and deviſed a Real and Parſons v. 
Perſonal Eſtate, or to that Effet. He returns, has Children, and dies, Leno, 
rubout altering his Will: The Plaintiff being a Legatce, and there being a 99 ug 
DireQtion, in the Will for the Sale of the Real Eſtate to pay his Legacy; g 
Lord Chanc. was of Opinion, that the Diſpoſition was ras contingent, and 
laat no Part of the Will was to take Effect but on the Contingency of his 
Return ; and ſo avoided determining the principal Queſtion, how far the Al- 
terauon of the Teſtator's Circumſtances would be a preſumptive Revocation 
to the Real and Perſonal Eſtate ; but as to the Perſonalty. icemed to rely 
on the Caſe of Lug and Lug; and as to the Real Lſtate, he ſaid that 
the Statute of Frauds and Perjuries made a material Difference between that 
ad the Perſonal Eſtate. 

J. That a Will muſt have a favourable Interpretation, and as near to the Shep. Abr. 
Ma aud Intent of the Teſtator as may be, and yet ſo withal as his Intent Part. 10. 
my Rand with the Rules of Law, and not be repugnant thereunto: it Voc. Teſta- 
bing a Rule or Maxim of Law, Nod ultima Voluntar Teftatoris perimplenda 

i, ſcuudun verum [mtentionem ; and that, Sed Lum ſervanda * 


— 


| | 
N 


\ 
| 


Part IT: Profit of the Debiſee, and not to his Prejudice. 5 
Cf. 92 9g FE a ö : | | 
II. bid. 7. That general and doubtful Words in a Will ſhall not alter an exprch 


; fulfilled. h 


5 Rep. 68. 


ney's Caſe, ' 
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bridg. 105. Foluntas Quod mangat ſeri que jubet parere neceſſe off. In Deeds the Ru, q 


Standiſh v. Conſtruction is, That the Intention mult be directed by the Words, hwy; 'E 
Short. Wills, the Words muſt follow the Intent of the Deviſor; and ſuch à oy 
- *  ſtruGiion is to be made of them, as to make uſe of all the Words, aud a 
of Part, aud ſo as they may ſtand together, and have no Contrariety in them 


Sbep. Abr. 6. That ſuch a Senſe ſhall be made of a Deviſe, that it may be for th 


p- It. Voc. 
\ * 


Deviſe before, nor carry any Thing contrary to the apparent Intent. 
Id. bid. 8. That the Clauſes and Sentences of a Will ſhall be ſeverally-tranhol * 
to ſerve the Meaning of it. And Conſtruction ſhall be made of the Work aten 

to ſatisfy the Intent, and they ſhall be put in ſuch Order as the Intent ne . 


1a. 725 9. That no Senſe may be framed upon the Words of a Will, wherein th 
1 Teſtator's Meaning cannot be found. n 

Styles 148, 10. That to give a Thing to ſuch a Perſon to whom the Law gives i 

149. as if it had not been given; und ſo a Deviſe of a Man's Land to his Hcis h 
5 void. | 7 | 

11. That a Conſtruction of a Will muſt be gathered out of the Words 


Shep. Abr. the Will, and not by any Averment. 


Part 11. 
p. 11. Voc. 
Teſt'. N — 

1 Freem. 12. That though a Parol Averment ſhall not be admitted to explain a Wil 
292. Steede ſq as to expound it contrary to the Import of the Words, yet when the 
v. Berrier. Words will bear it, a Parol Avernient may be admitted. As, for Inſtance, r 


1d. Chey. to aſcertain the Perion, but in no Caſe to alter the Eſtate. 


2 Freem. 12. That one Part of a Will ſhall be expounded by another: As wbert 
207. Bam- Man leaves an Eſtate to another and his Heirs, and afterwards mentions ts 
field v. Pop- have given him an Eſtate-Tail; Heirs ſhall be taken to mean Heirs of the 
WW 7 Body, and the Deviſee ſhall take only an Eſtate-Tail. a 


1. ILLS may be avoided either by AQ of the Party himſelf, u . 
| Revocation ; or by legal Sentence after the Death of the Tellato 
as for Fraud, c. Therefore we will conſider 73 
85 | I. What ſhall be deemed a Revocation of a Will. 


2. By the 29 Car. 2. cap. 3. it is enacted, That no Deviſe in Writing 
„of Lands, Tenements, or Hereditaments, or any Clauſe thereof ſhall b. 
„ revocable, otherwiſe than by ſome other Will or Codicil in Writing, & 
other Writing declaring the ſame, or by burning, cancelling, tearing, a 
« obliterating the ſame by the Teſtator himſelf, or in his Preſence and b 
« his Directions and Conſent, but ſhall continue, Ec. unleſs altered by font 

* other Will or Codicil in Writing, or other Writing of the Deviſor, ſigned 
« in the Preſence of three or more credible Witneſſes declaring the ſane: 
« And by the ſame Act, no Will in Writing concerning Perſonal Elath 
“ ſhall be repealed, nor any Clauſe or Bequeſt therein altered by Word 
« Will by Word of Mouth only, except the ſame be, in the Life of * 

Teſtator, committed to Writing, and read to and allowed by bim, ul 
proved to be done by three Witneſſes.” | wh 1 
, ; 4 
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But where a Man, by Will in Writing, deviſed, the Reſidue of his Raym. 334. 
1 nal Eſtate to his Wife, and after, ſhe dying, he, by a Nuncupative : ; 
l, bequeathed to. J. F. all that he had given to his Wife, it was re- 

1 ood; for, by the Death of the Wiſe, the Deviſe of the Reſidue 

- totally void; and the Codicil was no Alteration. of the former Will, 

| a new Will for the Reſidue. | N Ea 

Revocations by the Act of the Party are either expreſs, as where the AE 
eviſor expreſsly declares his Mind, that his Will ſhould be revoked ; or TW 


. - Caſ.769. Si 
plied, as where the Eſtate or Thing deviſed is altered after making of the 3 2 


K K „ £5" =, 


pleman's 
ime in C. B. N. B. Where the Spiritual Court ſet aſide a Will as revoked by the Teſtator, their 


mence extends only to the perſonal Eſtate, and does not revoke a Deviſe of the real Eftate. 3 P. 
11. 166. Sir Samuel Marwood v. Turner. | | 


5. Per Hardwicke, Lord Chanc. The general Principle is, that at the M55. Rep. 
me of the Deviſe, the Deviſor muſt have a diſpoſing Capacity, and an 1 
fate in the Land deviſed ; and the Eſtate mult remain in the ſame Plight zu Canc' 45 
1Condition ungil his Death: For the leaſt Alteration by any Act of his, pace. 2) 
Les it a different Eſtate, and ſhews a different Intention, and theretore G. 2. 
an Actual Revocation. Thus if one ſeized in Fee deviſes, then infeoffs 
ather, to the Uſe of himſelf in Fee, though it is the old Uſe that remains, 
it is a Revocation, though it is his on the Feoffment. So of a Bar- 
in and Sale without Inrolment. So if a Man thinking himſelf Tenant 
Fee, deviſes, and then apprehending himſelf to be only Tenant in 
ail, ſuffers a Recovery, with Intent to confirm his. Will, it is a Revo- 
tion, As to Mortgages, they are Exceptions out of the Rule. At 
wa Mortgage for Years, and in we a wu, 4. in Fee, are Revo- 
cations pro tanto only; and the Reaſon is, that a Mortgage is only a Se- 
rity; and though it be a Conveyance of a Real Eſtate, yet in this Court 
ere b a Chattel Intereſt only, and goes to the Executor, and it gives no Dower. 
the Caſe wherein theſe leading Principles were eſtabliſhed, after the Teſ- 
tor had deviſed all the Manors, Lands, Tenements, and Hereditaments, 
by x Deed conveyed an Adowſon which he was ſeiſed of at the Time 
making his Will, to, and to the Uſe of "Truſtees and their Heirs; in N 
58 ruſt to preſent the Church when void to a particular Perſon, if quali- 
d, on the Terms preſcribed therein: And if ſuch Perſon ſhould be in- 

pahle, then to preſent ſuch Clerk as A. ſhould nominate ; and in default 
Nomination by. him, as the Trultees ſhould think fit. The Perſon 
tended was preſented ; and on a Bill brought by the Heir at Law of 

Teſtator, to have a legal Conveyance of the Reſidue of the Advow- 
; the Queſtion was, whether this Deed, being only a Truſt for a par- 
ular Purpoſe, as it was alledged, was a total or partial Revocation? And 
termined by Lord Chanc. after arguing as above, that it was a total Re- 
tion; it being a Grant of the legal Intereſt ; and the Truſt was a 
| and beneficial Intereſt given by it to the Truſtees, that of nominating 
ning enſelves in Default of A. s nominating: And he decreed a Conveyance to 
made according to the Prayer of the Bill. . 
. J. S. ſeiſed of a Leaſe for Lives, deviſes it; and afterwards J. S. ſur- 3 will. Rep. 
ing, of iders the old Leaſe, and takes a new one to him and his Heirs for three 166, 170. 
nd by "es. Decreed by Lord Chanc. King, that this Renewal of the Leaſe was Marwood 


vocation of the Will as to his Particular. v. Turner, 


the 


For 
fl Imender of the old Leaſe, J. S. the Teſtator, had put all out of him, had deveſted Foo the 
** e ſo that there being nothing left for the Deviſe to work upon, the Will mult fall; and 


ws - being of a Freehold deſcendible, could not paſs by a Will made before ſuch Purchaſe. 
& 460 *" 


a, ., 50 where a Teſtator deviſed by his Will a Leaſchold Eſtate under N S8. Rep. 
dan College Oxon, and, after the making of his Will before his Death, Sir Tho. Ab- 


by ſurrendering the old one, and tak ug a new Leaſe, dn Miller 


Trin. 1743. 


Determined 
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| Determined by Lord Chanc. that this was a Revocation of his WI 6 


though the Teftator, after the Renewal, looking among his P 
- ſaid this is my Will, that was held to be no Republication, * ou 
Fitzgib- 8, If the latter Part of a Will is inconſiſtent with the former Pang; ; 1 


bons 195. . ſuperſedes and revokes it. Per Reynolds, C. B. and Comyne 2 Thy 


Attorney - don. 
6c Barons, in Scacc. * : # 
Governor and Co of Chelſea Water-Works. | ; vr 


[ 2 Free. Rey. 9. It was agreed to be the conſtant Rule of this Court, that where 4 in 
: 224. lrod gacy was given to a Child, who afterward upon Marriage, or othews nth 
| v. Hurſt. 12d the like or greater Sum, it ſhould be intended in atiefaton ü 
Legacy, unleſs the Teſtator ſhould declare his Intent to be otherwiſe: o eſe 
it was ſaid the Words of ratifying and confirming, do not alter the Cy IG 
though they amount to a new Publication, being only Words of Form, 
declaring nothing of the Teſtator's Intent in this Matter. Thus col 


Id. Ibid. 10. Defendant's Teſtator by his Will gave his four Daugbten "= Kev 
3 a· piece, and afterwards married his eldeſt Daughter to the Plaintiff, andow 
her 700. Portion; after that he makes a Codicil, and gives 100l. 200 
to his unmarried Daughters, and thereby ratifies and confirms his Will y 
dies. Plaintiff preferred his Bill for the Legacy of 600l. given to his Wik 
by the ſaid Will. And his Honour held, that the Portion given by the Te 
tator in his Life-time, ſhould be intended in Satisfaction of the Legacy, 
Prec. in 11. J. S. had four Daughters A. B. C. and D. and by his Wil. | 
Chan. 183 to A. 1000/. and by the ſame Will deviſed to them 1 500l. a- piece for the 
Ward . Portions ; which laſt Sums of 1500. were to be raiſed out of a Real Fly 
Lant. , qeviſed by his Will for that Purpoſe. A. marries in J. $.'s Life-tne 
and J. S. gave her 4000. Portion. And Lord K. Wright, th 
Portion muſt be taken to be a Satisfaction of the 1 500l. gira 4 
by the Will for her Portion; and a Revocation of the Will pro tanto: | 
as to the 1aool. that being a general Legacy, A. muſt have it notwi 
| ing the 4ooo!/. given her for her Portion. 
Vin. Abr. 12+ J. S. deviſed Lands in S. to A. his Son for ninety-nine Years d | 
” tit. Deviſe minable upon three Lives, and by his Will charges the ſaid Lands with * 
(R2.) Ca. Annuity of 4ol. per Annum to his Daughter M. and afterwards denies! | 
x6. p. 140. ſame Lands for ninety-nine Years, determinable upon three other Lie 
* reſcrving gol. a Year Rent; this is, during the Continuance of the La 
a Revocation ; but it is no Revocation as to the 400. per Annum Au 
there being Rent enough reſerved to ſatisfy that. | 
Pree. in 13. J. S. by Will (in? a) deviſes to B. his younger Son 750l. adult 41 
Chan 263. wards buys him a Cornet of Horſe's Commiſſion, and paid 6500. for it, i 
Hoſkins v. jt was proved he intended this O5ol. ſhould be diſcounted out of his Ley 
Hoſkins. and that he would ſtrike ſo much out of the Will, as ſoon as the Aua 
' came to Londen to him, but died before they came without alterugi 
Will. Decreed that the Money paid for his Commiſſion, ſhall go 
8 of the Legacy, and be taken in Payment and Satisfact os 
85 o much. 
Vin. Abr. 14. If a Man deviſes Lands, and afterward mortgages the ſame for Ye 
tit. Deviſe and then levies a Fine ſur conuſance le Droit come ceo, and not a Fine ſir 
(P) Ca. 10. t; this will be a Revocation; but if there had been a Fiz: ju 
P. 136. ceſſit, it had revoked only pro tanto. } 
Prec. in 15. A. by Will gave his Children ſeveral Legacies, and to his cd 
Chan. 298. 20acl. Afterward he gave him goo!. to go to Jtaly, and being a Mere 
=_—_ enters on the Debtor-ſide of his Book, My Sun Debtor 460l, I 
His Honour mentioned the Caſe of Lord Guernſey, who married a Daughter of Sir John Barks 
whom he had a conſiderable Fortune in Land. Afterward Sir John builds a Houſe ups? the 
and being a Merchant, makes an Entry, Lord Guernſcy Debtor ſo much, for building the H! 
then makes his Will, and deviſes the Reſidue of his Eſtate to his two Daughters: And yet tV# 
that this Houſe ſhould fall into the Lump of the Fortune given to Lady Guernſey. Ibid: 


i I's 


os 


— 


Or WILLS anv TESTAMENT S. (G) 
1 Codicil, having taken an Account of the Eſtate, and finding it 

” 114 not anſwer all the Legacies, he retrenches 4001. out of each of the 

, r Children's Legacies, without taking any Notice of the eldeſt 

yg his 400l. a lis Honour decreed the whole 2000. to the eldeft 

don. \ . . 

Man makes bis Will duly executed and atteſted according to the ! Abr Eq. 

06 Frauds and Perinries, and at the ſame Time, in like Manner, Caf. 407. 

cecutes a Duplicate thereof: Some Time after, the Teſtator, having 2 

ind to change one of his Truſtees, orders his Will to be wrote over again, 

bout any Variation whatſoever from the firſt, fave only in the Name 

© that Truſtee. And when it was ſo wrote over, he executes it in the 

ſence of three Witneſſes, and the three Witneſſes ſubſcribed their Names, 

+ not in his Preſence. After this the Teſtator cancels the Duplicate, by 

raring off the Seal, and then dies: And the 2 was, Whether this 

ond Will, not being good, as a Will to pats Lands, ſhould yet be a 

derocation of the ; and if it ſhould not, whether the cancelling 

de other ſhould be a Revocation thereof within the Statute of Frauds 

1 Perjuries. And it was decreed, that neither the making of the 

ond, nor the cancelling the firſt was a Revocation thereof; though 

the ſecond there was an expreſs Clauſe, that he did thereby revoke all 

xrmer and other Wills; wherein my Lord Chancellor took this Diſtinction, 

at the ſecond was not intended barely a Revocation of the firſl, ſo as 

p dgnify his Intention of dying Inteſtate, or without any Will; but it 

intended as an effectual Will to paſs the Lands to the Perſons, and 

the Manner thereby deviſed: And therefore if it was net good as a 

ill to that Purpoſe, it was no Revocation of the firſt, but as it was 

ppoſed to be valid as a Will for paſſing the Lands by the ſecond: And 

fa Man by his Will deviſes Lands to A. and after makes a ſecond Wil, 

ad thereby deviſes the ſame Lands to B. if this ſecond Will be not good 

$a Will to paſs the Lands to B. it ſhall be no Revocation of the Deviſe 

p the firſt to A. for it is plain A. was to loſe only what B. was to gain; 

od if B. gains nothing by the. ſecond, A. ſhall. loſe nothing that was 

pren him by the firfl: But if a Man executes a ſecond Will, which ap- 

ears to have no other Intention than to revoke the firſt, and to die in- 

tate, though this ſecond be not in all Circumſtances duly executed as 

Will whereby to paſs Lands, yet it will operate as a Revocation of the 

it; And as to the Cancelling or Tearing of the firſt Will, that is no 

kevocation of it in this Caſe, becauſe that was no ſelf - ſubſiſting indepen- 

ent Act, but done to accompany, or in a Way of Affirmation of the 

nd: It was done from an Opinion, that the ſecond had effeQually 

wked the firſt, and therefore he tears the firſt as of no Uſe : But the 

mM was not effectually revoked by the ſecond: And the AR of tearing 

te firſt will not deſtroy it neither: For though a Man may, by the Statute 

Frauds, as eſſectually deſtroy his Will, by tearing or cancelling it, aa 

Jy making a ſecond ; yet if he does make a ſecond, and intends that as 

Revocation of the firſt, if it be inſufficient for that Purpoſe, as in the 

Pnacipal Caſe, the Tearing and Cancelling being only N of 

* Opinion, that he made a good ſecond will, it ſhall not deſtroy the 

ci; but it ought to be ſet up again in Equity. | 

17. But if a Man cancels or . 2 either the Duplicate or original Will, 2Vern. 742. 

s an effectual Avoiding of both, they being both but one Will, and Quione 9. 

ore mult ſtand or fall together. Tyrer. 

18. A Man makes his Will in Writing, and thereby deviſes all his Real 1 Abr. Eg. 

a Perſonal Eftate to his Wife, her Heirs and Executors, in Truſt to Caſ. 409. 


his Debts and Legacies; and then deviſes ſeveral Legacics to his Sava 


ber Rep. 15S. 8. C. and decreed, and adds, that all agreed that the ſecond Will, gh act 
© and{ubſcribed as the Statute of Frauds directe ; yet it is good for the Perſonal Eſtate, it being 
u eniſſu out ol the Statute, and chen jt was good at Common Law. Ibid. Cine N 
ren 
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. Children and other Perſons, and concludes,” In Witnefs whereof I hav 
| tis my laſt Will and Teſtament, containing Nine Sheets of Paper . 
a Duplicate thereof, to be left in the Hands of ſuch a one, fet my 945 
every Sheet thereof, and to the laſt of the ſaid Sheets my Hand ol 
Seal, in the Preſence. of three Witneſſes, who all ſubſcribed their Nang 
in due Form of Law. Afterwards the Teſtator being minded ts 4 
other Truſtees to his Wife, and make ſome Alterations in his Wi 
for a Scrivener, and gave Directions to prepare a Draught of Indra pou 


for another Will, which the Scrivener does accordingly, which the Tc 
read over and approved of very -well, and ſets his Hand to it; and be 


. 


| at a Tavern, thinking he had now made a new Will, he pulls out of ly 
| | Pocket the firſt Will and tears off the Seals from the firſt eight dec 
_ _ which the- Scrivener ſeeing, aſked him what he was a doing? Why, fan 
| | he, 1 am cancelling my firſt. Will. Pray, ſays the Scriviner, hold x 
| bo Hand, the other Will is not perfected; it will not paſs your Real Ela 
for want of being executed purſuant to the Statute of Fraud; al 
Perjuries. I am ſorry for that, ſays he, and immediately defiſted fnn 
tearing off any more of the Seals; and in ſome ſhort Time after dies with 
having done any Thing further to perfect the ſecond Will, or cn 
the firſt. After his Death, on Application to the Spiritual Cout by 
the Wife, who was made Executrix of his laſt Will, they ſentenced i 
good Will as to the Perſonal. Eftate, and admitted her to prove it 
on a Bill brought by the Legatees againſt the Wife, and other Trike 
to have a ſpecific Performance of the Truſt in the firſt Will, and thi 
7 the Eſtate might be fold purſuant to the Directions of that Wil. 
- _ +, was jnſiſted upon, that the firſt Will was revoked either by making of th 
. ſecond, or by tearing off the Seals from the firſt, but Lord Chancellor dl 
that the ſubſequent Will could be no Revocation as to the Real Eu 
not being executed according to the Statute of Frauds and Perjung 
And that as to the tearing off the Seals from the firſt eight Sheet 
that not being done animo cancellandi, was no Revocation ; and that th 
Seal remaining whole to the laſt Sheet was ſufficient, and in Strictoch i 
was not neceſſary that all the Sheets ſhould be ſealed : But becauſe th 
Spiritual Court had ſentenced the ſecond a good Will of the Perſonal El 
his Lordſhip held it a good Will for the whole Perſonal Eſtate, and id 
ſuch Legatees of Perſonalties in the firſt Will, as are left out in the {ceo 
muſt Joſe their Legacies ; but for thoſe that had Legacies by thei 
Will chargeable on the Real Eſtate, if the ſame: Legacies were deviclt 
them by the ſecond Will, that they ſhould ftill continue chargeable 
the Real Eſtate ; provided ſuch Legacies were not increaſed or 1 5 
the ſecond Will: For though the 3 Will was not ſufficient in it{lfk 
charge the Real Eſtate, yet ſince the Real Eſtate remained well dens 
by the firſt Will, they ſhould be ſtill ſecured by that Real Eſtate; i 
they were not deviſed out of Land like a Rent, but only ſecured by 
\ which before was well deviſed ; but for new abſolute perſonal Legaci( 
viſed by the laſt Will, they ſhould be chargeable only upon the Pete e 
Eſtate, and ſhould have the Preference to be firlt paid out of the Pe 2 
ſonal Eſtate, before the other Legacies, in the firlt Will charged upon 
Real Ellate, becauſe they had ſeveral Funds, out of which they wen 
be paid; the Perſonal Legacies in the laſt Will out of the Perſooal Ei 
which was well deviſed by that Will; and the Legacies charged i 
or ſecured upon the Real Eflate, which was deviſed by the firſt Will 
l . of the Real Eftate. ' ot AHL 
F Vin. Abr. 19. A. in December 1715, makes his Will, and ſigns, ſeals, and pus 
FF tit. Deviſe, jt in the Preſence of four Witneſſes, who atteli and ſubſcribe the fant 
ag FR his Preſence, and thereby gives to H. P. his Son, and tp his Hein! 
_ - Tomnhend Aﬀigns for ever his Lands, c. The 2d of January Following) be 


« vs Pea ce. 


: , _ N . 
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e one O. to make an Alteration in his Will, and interlines theſe Words; | _.. 
| give unto my Wife A. P. and her. Aſſigns, my Lands in /. for her | 
Life; and after her Deceaſe to my Son H. and his Heirs.” The Will 
dad to the Teſtator, and he approves of it with the Interlineation : He 
ts his Seal upon the Wax in the Preſence of three of the ſame Witneſſes, 
ut does not write his Name de novo, neither do the Witnefles ſubſcribe 
bei de novo, The Queſtion was, whether this was a good Deviſe to 
p. for her Life? The doubt was chiefly upon the 29 Car. 2. whether, 
Alteration was not a Revocation within the Statute. Every Bequeſt 
to continue in Force until the ſame be burnt, Ge. by the Teſtator or his 
Direction, in his Preſence, or unleſs the ſame be altered by ſome other 

il or Writing of the Deviſor, ſigned in the Preſence of three or four 
Witneſſes, declaring the ſame, If the Will be ugned, it may be in any 
part, and per Parker and Eyre, The putting a Seal is a good Signing; for. 
r Parker, Ch. J. The Intention of the Parties ſigning it, and the Wit- 
efſes atteſting, is only that the Witneſſes may know it again. This Act 
; fully penned, and is not to be expounded away. Per Potvis, Here is 
> Danger of Fraud or Perjury; here is a new Deviſe, and not an Alte- 
tion only. Per Eyre, Every Thing is right, ſave the new ſubſcribing 
y the Witneſſes: The Caſe of Lee v. Libb, in Shower 68, 69. is * | 
body can ſay this new Bequeſt was ſigned in the Preſence of the Teſ- + 
or. Per Eyre and Parker, There muſt be more than a bare Revocation. 

t muſt be ſigned in the Preſence of three Witneſſes. The altering a Will 
puſt be underſtood of a Revoking, i. e. an Alteration by Revocation. 
be latter implies' the whole - Will the former of any Part, otherwiſe this 

teration will claſh with the former Clauſe ; ſo that if the Teſtator revokes 
he Whole or Part, it ſhall be by Will or Writing, ſigned in the Preſence 
ff Witneſſes, but they are not obliged to ſubſcribe. Per Eyre, If H. P. 
ad been here found Heir at Law, then 4. the Leſſor of the Plaintiff, 
night have been helped; for if this be an Alteration, ſo as H. is not to 
e the Lands till after A.'s Death, ſhe will have an Eſtate by Operation 
id Implication of Law. | 7 

20. If A. deviſes Lands to B. and his Heirs, and afterwards mortgages ryern.329, 
he ſame Lands to J. S. for Years, or in Fee, though a Mortgage in Fee 342,97,141, 
te a total Revocation at Law, yet in Equity it ſhall be a Revocation pro 183. 1 Salk, 
unto only. ; 15 8 5 158. S. P. 

21. So if a Man ſeized in Fee deviſes it to J. S. in Fee or for Life, and 1 Roll. Abr. 
erwards makes a Leaſe to 7. D. for Years, this, even at Law, ſhall not 616. Mon- 
de a Revocation, but during the Years; for this Intent does not appear tague v. 

nher than during the Term for Veats. : | Jcflerins. 
22. So if a Huſband poſſeſſed of a Term for forty Years, deviſes it to Id. Ibid. 
bis \\ife, and after leaſes the Land to another for twenty Years, and dies; Wilcox's 
tus Leaſe is not any Revocation of the whole Eſtate ; but only during the Cale. 
wenty Years, and the Wife ſhall have the Reſidue by the Deviſe. 

23, But if A. deviſes Lands to B. and his Heirs, and twelve Years after 1 Abr. Eq. 
eaſes the ſame Lands to B. for ſixty Years, to commence after his Death, Caſ. 410. 
pid delivers the Deed to a Stranger, to the Uſe of B. who does not deliver 
t to B. till after the Death of A. This is a Revocation of the whole 
Elte, for both Eſtates are not conſiſtent por can veſt in B. at the ſame 
lime; and it was plainly the Intention of the Deviſor, that B. ſhould 
pare the leſs Eſtate only. And it was ſo adjudged, though objected, 
ut it was the Intention of A. that B. ſhould have his Liberty to take 
by the Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life of A. 

2% But if the Leaſe made to the Deviſee had been to begin either in 
Preſenti or Futuro, in the Life of the Deviſor, it had not been a Revocation, 


e inaſmuch as the Leaſe might have determined in his Life, it was conſiſtent 2 Ja 49. 


ith . 8 Geo. 
ws Will Bullock, 


Powell on Deviſes 626. Doug. 31. 75. Cowp. 87. 130. 1;8, 


S. 
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haeld, that neither the Mortgage and Fine, nor Deed of Truſt, ſhall be a total Revocation of 
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" 4c. 26. So where A. by Will deviſed to his younger Son a certain Mn. 
3 og for ers Years, if three Lives lived fo long, ielding and pn | 


Parker. his Siſter the Plaintiff, 2ol. per Ann. until twelve ears old, and 4 
2 Freem- of: ßer Ann. for Life: And afterwards the faid A. for 300l. Fine & 
* the ſaid Meſſuage to J. S. for ninety-nine Years, if three Live af 
Keeper long, yieldiog and paying 5ol. per Ann. to A. the Teſtator, his Heu 
feemed to Aſſigns, and though it was held at the Rolls to be a Revocation, yet wy 
be of Opi- Appeal to my Lord Keeper, he decreed it to be no. Revocation, and thy 
nion, that Daughter ſhould be paid her Annuity ; and he faid, that the Rub 
it _ we where a ſubſequent Act ſhall amount to a Revocation by Implication, 
3 becauſe mult be-a neceſſary Implication: And the Act muſt be wholly incor * 
the chree with the Deviſe. f - | 486-7 
Lives in the 
' Leaſe might die before the Teſtator, and then the Deviſe would take Place; but referred i u 
Judges of B. R. by way of a Caſc to determine. | "HI 


zVern.241. 26. So if A. deviſes Lands to Truſtees to pay Bis Debts, and then ts 
Vernon v. his Wife 200, per Ann. for her Life; and the Teſtator living ſoy 
Jones. _ Years after, his Debts increaſed from 2000. to ro, ooo for 8000l. wand 
gr his ſaid Truſtees were bound, and afterwards A. the Teſtator, by I 
| favs 0, and Fine, conveys his Lands to his ſaid Truſtees to fell to pay his De 
LordsCom- and the Surplus to bim and his Heirs, and though the Wife joined 
miſſioners him in the Fine and Conveyance, yet this ſhall be no Revocation « | 
Trevor, Wife's 200). per Ann. and the ſhall have the 2000. per Ann. out of the 


Ss plus Money after the Debts paid, 


were of Opinion, that the Surplus being to his own right Heirs, that it was ſtill in his own Powe, 
ſhould be ſubjc& to his Diſpoſal by the Will: And the Caſe of Hall and Dench was cited; w 
after a Devife of Lands, the Deviſor made a Mortgage in Fee And adjudged, that the Dei 
ſhould have the Equity of Redemption. Prec. in Chonc. 32. S. C. ſays, the Lord Commiſia 


being made for particular Purpoſes, but that aſter Debts paid, the Widow ſhall have the 2000. jr 4 


T Abr. Eq 27. But in a Cafe where Edward Earl of Lincoln had mortgaged th 
Caf. 411. Manor of S. to the Defendant Vynn and his Heirs for 12, o00l. and if 
3 Free: wards, by his Will, in Default of Iffue Male of his own Body, deri - 
fobved,it Sir Fran. Clinton (who was to ſucceed him in the Honour) for his L 
' wasaRevo- with Remainder to his firſt and other Sons in Tail Male, with other k 
cation. And mainders over; and appointed that his Houſehold Goods at his lu 
upon an Hauſe at S. ſhould remain there as Heir-looms to the next Heir Male, ni 
b ee mould be Earl Lincoln and made Sir Francis Clinton Executor: Af 
Proc. by a Wards the Earl (who was very whimſical) took a Fancy to one Mrs. Cake 
Majority Daugbter to the Lord Baltimore, and fancied he ſhould marry her, thou 
of two it wag proved in. the Cauſe, there never was any Intention of ſuck Ma 
Lords only. riage iu her, or in any of her Relations, nor any Treaty about it; and 
this Fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the Vet 
dant Davenport and Townſhend and their Heirs, (in Conſideration of it 
faid intended Marriage, as it was expreſſed) to the Uſe of himſelf u. 
Heirs, till the ſaid intended Marriage took Effect: Then 2s to Fat 
Truſt for Mrs. Calvert and her Heirs, in Lieu of Dower, and as to the * 
in Truſt that the Truſtees ſhould ſell it, to diſincumber that Part Unit 
to Mrs. Calvert, and the Surplus of the Money to his Executors and Aa 
niſtrators. There was no farther Progreſs towards the Marnagr, ® 
ſometime after the Earl died without any Alteration of his Will, aud in 
Honour deſcended to Sir Francis Clinton, (who had but a very ſmall E 
if any) who died ſoon after; and the Plaintiff, his eldeſt Son and i 

an Infant of about feven Years old, brought his Bill to have the Re 
tion of the Mortgage, and a Conveyance of the Eſtate : And the 1 

fendants, A. B. and C. who were Couſins and Coheirs of Earl Eqn 
brought a croſs Bill, that they might redeem aud have.the Eſtate © 
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«ito them. And the only Queſtion was whether this Leaſe and Re- 
vere a Revocation of the Will? It was faid for the Plaintiff, that 

kel had but an equitable Intereſt, the whole Eſtate being before 

4 in Fee, and therefore it ought to be conſidered according to 

ity ; and that thou h fuch a Leaſe and Releaſe would have been a 
ation of a Deviſe of a legal Eſtate, yet it will not be ſo here; For 

Reaſon the Law goes upon in judging it a Revoeation is, becauſe the 

and Releaſe is a Conveyance of the Eſtate, and ſo ex neceſſitate rei a 
ation of the Deviſe: And it is plain the Law * upon this, and 

upon an ſuppoſed Alteration in the Perſon's Wi |, For if a Man 

de a Will, and thereby deviſes Lands to J. S. and his Heirs, and after- 
zn articles to ſell the ds to F. D. and his Heirs, and receives the 

aſe Money, and dies before any Conveyance made, theſe Articles 

be no Revocation of his Will: And yet it is as plain his Mind and 

-ntion, as to thoſe Lands, is altered as much as if he had actually 

ie a Conveyance to J. D. and in Caſe of an equitable Intereſt, the 

of and Releaſe makes teration of the Eſtate, ſo as to induce a 
ſity of adjudging it a Revocation, as there is in Caſe of a legal 

te: It is claim as to his Intention, that he did not intend any Revo- 

n or Alteration of his Will, unleſs or until that Marriage ſhould take 

a; for by the Releaſe it is limited, that till that Marriage it ſhould con- 

e to him and his Heirs, which is juſt as it was before; and that Mar- 

e having never taken Effect, the Eſtate continues juſt as it was. And it 

not be pretended, that this Leaſe and Releaſe are any expreſs Revoca- 
of his Will; and the Court of Chancery is fo far from following the 

* Rules of legal Revocations that it often relieves againſt them. And 

refore if a Man deviſes Blackacre to J. S. and his Heirs, and afterwards 
rages it to J. D. and his Heirs, this, in Law, is a Revocation of the ' 

le, and yet in Equity it ſhall be none farther than. to let in the Mort- | 

;and to this Purpoſe were cited ſeveral Caſes. And therefore 

the Court of Equity muſt interpoſe for one Side or the other it was 

Juded it ought to interpoſe for the preſent Earl, and that he ought to 

the Redemption of the Eſtate, as deviſed by the Will of Earl Edward. 

the Defendant it was ſaid, that ſuch a Leaſe and Releaſe would 

been a Revocation of a Deviſe of a legal Eſtate, and that equitable 

nes are governed by the ſame Rules that legal Eſtates are; and there 

bo Fraud or Circumvention, nor other equitable Circumſtances, to make 

Court vary from that Rule in this Caſe ; and the Will is in Diſinhe- 

| of the Heir, who is always favoured in all Courts. And as to the 

put, where Mortgages have been held to be no Revocation in Equity, 

$ ſaid, the Reaſon of that is, becauſe Mortgages are not conſidered 

onveyances of the Eſtate, but only * upon it: And my Lord 

per was of this Opinion, and decreed the Plaintiſſs Bill to be diſmiſſed, 

the Cobeirs to have the Redemption of the Martgage. | 

So where Sir John nſband by Will in Writing, dated the 12th of Fel. 1 Abr. Eg. 


lf , deviſed ſeveral pecuniary and ſpecifick Legacies, and then gave all Ca. 412. 
relt of his Real and Perſonal Eſtate, after his Debt and Legacies 3 


„ to Jahn Pollen, on Condition he took the Name of Huſband upon N 

nite and the Heirs Male of his Body, with divers Remainders over : After- 
| by Leaſe and Releaſe, the zoth of Aug. 1709, Sir John Huſband, to- 7 
with 7 S. his Truſtee, conveyed ſeveral Manors and Lands in 

Comty of Warwick to Truſtees and their Heirs, to the Uſe of himſelf 

Life, without Impeachment of Waſte, and that the Truſtees and their 

n ſhould execute ſuch Conveyance and Conveyances thereof as the 

Sr Jin by Writing under his Hand and Seal, or by his Laſt 

1nd Teſtament, ſhould direct or appoint; and in 1710 Sir John 

+ Vithout-altering or revoking the ſaid Will, or making any other Ap- 

pointment 
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poiatment touching the ſaid Real Eſtate : And the Queſtion was, | 
this Leaſe and Releaſe were a Revocation of the Will or not? the on 
Bill of Pollen being to eſtabliſh the Will, and the croſs Bill to fet 16d f 
Will, and have an Account of the Profits. And it was decreed, that th 
Leaſe and Releaſe were a Revocation of the Will. 
2Vern. 720. 29. A, having Ifſue four Daughters, and no Male Iſſue, deviſes Lav 
e % to FTruſtees, in Truſt to permit his Daughter S. to receive the Rents ad 
855 . Profits until her Marriage or Death; and in Caſe ſhe married with the 
Conſent of two of the Truſtees and her Mother, then to convey the Py. 
miſſes to her and her Heirs; but if ſhe died before Marriage, or many 
without ſuch Conſent, then to convey to other Perſons : Afterward; 
married in the Life-Time of her Father, and with his. Conſent, aud! 
ſettled Part of thoſe. Lands on her and her Huſband, and died. And 
8 was held, that this Settlement was no Revocation of the Will as to the Je, 
Vin. Abr. vile of the other Lands. © | | / 
ti. Deviſe, 30. 80 F. S. having four Daughters, A. B. C. and D. in 1705, by Wi 
Ca II. p. deviſes ſeveral Parcels of his Eſtate ſeverally to his four Daughters, and ; 
<a aP he deviſes to Truſtees all his Lands, Tenements, and Hereditamen 
Lucas tx a. in ZE. and F. or either of them, or near thereto adjoining, in Truſt for / 
For per Lord until her Marriage or Death; and in Caſe ſhe marries with the Conſent of 
Chance. Con- her Truſtees, then for her and her Heirs, or for ſuch Perſon as ſhe ſhould 
ditions of appoint, Cc. But in Caſe ſhe ſhould marry without Conſent of! 
es Truſtees, and forfeit her Eſtate, then to her other Siſters equally amo 
jor e them, Oc. In 1708 the Plaintiff Clarke married A. with the Conſent d 
e 5 S. and he ſettles upon the Marriage (his Wife joining with him, why 
ſubſequent, had theſe Lands in Jointure) Part of theſe Lands deviſed to her by hi 
are in Na- Will, after the Death of her Mother, and alſo 71. per Annum in Tee. am 
ue, os Rent, which was doubtful if it paſſed by the Will or not. In 1709 J. 
Forfeitures; died without altering his Will. (Note J. S. in a Letter to Clarte up 
and if the the Treaty of Marriage, declares, what be will give him with his Daughterin 
ſubſtantial preſent, and that ſhe will be a better Fortune at his Death.) Nun, lt 
Part ard this Deviſe to A. in Fee, upon Condition of marrying with the Conlen 
e be a of Truſtees, be diſpenſed with or performed by her marrying in J. &. 
e ©? Life-time, and with his Conſent ? And Comwper, C. was of Opinion, tha 
mould ſup- by the Marriage with the Conſent of the Father, the Condition 1s 6 
ply ſmall penſed with, and the Deviſe become abſolute. 
Defeas,and , 
ſa vour the Deviſee: Aud his Lordſhip obſerved, that it was admitted that here was no Forſeiture; 
faid, ſhould he take away the Eſtate from the firſt Deviſee, when it cannot go to the Deviſce od. 
would deſcend to Heirs at Law, which certainly was never the Intent of the Teſtator. One Cd 
in this Caſe was, if the Father giving and ſettling, upon A.'s Marriage, Part of the Lands deviſed! 
her by the Will precedent to the Marriage, be a Revocation of the whole Deviſe to her, or only 
tanto, as was ſettled on her upon the Marriage? And Lord Ch. held, that the Lands Fettled by 
Father, upon the Marriage of A. is a Revocation only pro tanto of the Lands deviſed to her, and of 
of the whole Deviſe; for implied Revocations ought to be plain and certain, and the Inconſilere 
moſt apparent, which is not fo in this Caſe: For why may not the Father give his Daughter allth 
Lands at his Death, thouyh it was not proper for him to part with them all in his Life-time? - 
he gave Part by Lecd, why may he not give her the reſt by Will? Decreed for Plaintiff the Wi 
for all the Lands deviſed to her by Will. Ibid. And fee ante—2 Vern. 720 Clarke v. Berkley, 


elf, 
for its 
Vas re 
a Wi 
Child 
terati 
1 Cat 
ned 


have 


2 Vern.23. 31. A. mo de his Will and thereof his Brother Executor, and deviſed um 
Wilkinſon his Executor all his Eſtate both Real and Perſonals and four Years ahers 
%— wards he' marries, and then by a Codicil makes his Wife his Hr 
And the Queſtion was, Whether the Brother ſhould have the Per 
Eſtate: And it was urged, that he ſhould ; for he does not take 1 | 
Executor ouly, but by expreſs Words of Gilt in the Will, and it FO 
that there was not only a Benefit intended him as Executor, for cren! 
Real Eſtate was deviſed to him: But it being in Proof that he bad | 
any the leaſt Real Eſtate in the World, it was ſaid by my Lord Chancebv 
that the Perſonal Eſtate was deſigned him only as Executor : And it 
thereupon decreed for the Widow, the Executrix. " 
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2. If A. by his Will deviſes all the Reſidue of his Perſonal Eſtate to B. Ms. Rep. 
ind C. and makes them Executors; and after, by a Codicil, cancels and Humwphges 
evokes every Legacy, Thing, and Part relating to B. and revokes his be- = O08 4 L 
ing Executor: C. ſhall have the whole. A Revocation, without a new a 50. 1 * = 
Gift, ſhall have the ſame Effect as if it had been expreſsly given; and ; 
whether it be by Codicil or Obliteration, it is the ſame. _ | | 
33. An Alteration of Circumſtances has been conſidered as an implied 

Rerocation.— Thus, : | 

J. S. being a Bachelor, made his Will, and deviſed a Legacy of , Abr. Fq. 
ol, to his Brother, and other Legacies to other Perſons, aud deviſed his Caf, 413. 
Real Eſtate to Eliz. Cloſe and her Heirs ; and afterwards intermarries with Brown v. 
the ſame Eliz. Cloſe and died, leaving her Privement enſeint with a Son, I homplon. 
without making any Alteration in his Will ; And the main Queſtion in the! Will. Rep. 
Caſe was, whether this Alteration in the Teſtator's Circumitances did, of rol 
iel, without more ado, amount to a Revocation. 'Thoſe who argued Reporter 
for its being a Revocation, relied on the Caſe of one Ayres (a), in which it ſays, that 
va reſolved by the Judges, that where a Man that was unmarried made this Caſe 
a Will and deviſed away his Eſtate, and afterwards married and had a br 2 
Child, and died without making any Revocation of his Will, that this Al- 2 15 5 
eration of Circumſtances was, in itſelf, a Revocation of the Will. And where Sir 
i Caſe was cited out of Cicero (b), where one thinking his Son dead, de- John Tre- 
ned his Eſtate to another; yet the Son returning, it was held he ſhould vor held, | 
hare it, becauſe it was not to be ſuppoſed he would have diſinherited him m_ a fub- . 
without Reaſon. On the other Side it was argued, that though Altera- neee 4 
tion of Circumſtances might, in ſome Caſes, amount to a Revocation of and ins 
a Will, yet it does not in this Caſe ; for there is nothing but what a reaſon- Children, 
able Man might do, nothing unjuſt or unjuſtifiable. It appeared he had was a Re- 
an Intention of marrying Eliza. Cloſe when he made his Will, though perhaps . of 
he might not know when he died that his Wife was en/eint, or if he did, ae. 4 
yet it is not uncommon for many who are kir d to, or fond of their Wives, gifmiſſed 
to leave their Children wholly in their Power, to make them the more du- the Bill of 
tiful to her, and that he muſt know the Son would be the Wite's Heir, the Lega- 
u vellas his; and would have the Eſtate as ſuch, if ſhe did not diſpoſe of tees, claim» 


it from him. Lord Keeper was of clear Opinion, that Alteration of Cir- perk. 


cumſtances might be a Revocation of a Will of Lands as well as of a Per- the Egare 
ſonal Eſtate; and that notwithitanding the Statute of Frands and Perjuries, by ſuch 
which does not extend to an implied Revocation : But no ſuch Alteration Will. And 
pears here, for no Injury is done any Perſon ; and thoſe are provided the Re- 


- 2 the Teſtator was bound to provide for, and ſo eſtabliſhed the . 


5 in the Re- 
giſter's 

book that Wright, Lord Keeper, in July following, reverſed the Order of Diſmiſſion, and decreed the 
Pament of the Legacies (a). 1 Will. Rep. 304. S. C. cited by Sir John Trevor, Maſter of the Rolls, 
ud appears to have been the Caſe of Eyre v. Eyre, ſaid to be reported to Sir John, by Treby, C. J and 


. 2 Ibid. in a Note. (5) Vid. Cic. de Oratore, Cantab. Ed. p. 69, 194, Ws Dig. 


35- Though Marriage and the having of Children has been deemed a Re- 11d Raym. 
weation of a Will; yet it is only a preſumptive Revocation ; for if it ap- 44%: Lugg. 
peas by any Expreſſion, or other Means, to be the Intent of the Deviſor, — 
__ Will hould continue in Force, the Marriage will be no Revocation 
Ag A ſubſequent Deviſe to a Perſon 3 of taking, is a Revocation 10Mod.233. 
e precedent Deviſe to a Perſon capable. This was approved by the Kober a. 
| on both Sides as good Law. Thus, in a— | PO 

; 17; of Lands to 4. if afterward the Deviſor deviſes the ſame Vin. Abr. 
Tar to B. who was a Papill. both Deviſes are void; for though the lalt tt. Deviſe 

"od as a Will, yet it is good as a Revocation. | (R.3.)p-141- 


You, v. SR 38. A De- 


* 
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Vin. Abr. 38. A Deviſe was made of a Term carved out of an Inheritance for wn 


tit. Deviſe ty-nine Years, before the Statute of 3& 4 V. & M. c. 1g. of frauduley g 
2 Deviſes, in Truſt to pay 141. per Annum to a Grand- daugbier for L ol 
Hawkins, and after the making this Will, the Deviſqr mortgaged this Land for fn al 

hundred Years (which is a Revccation in 1 for the Term, but the Ds, 6 

\ fy: vilee has an Equity to redeem the Mortgage) the Mortgagee aſigu op 1 
: | the Mortgage to the Plaintiff, who was a Creditor by ond to the Tet tl 
m_ tator, and the Reverſion in Fee deſcended to the Teſlator's Heir a Lax L 

T Per Cexoper, C. the Mortgage is a Revocation pro tanto of the Deniſe of th 20 
5 Annuity, and ſhe muſt keep down the Intereſt, or pay a third Pan of che tc 
18 Redemption; but being a Deviſce ſhe may | redeem the Mortgage wity p 
0 paying the Bond. | | $ 
+ Vin. Abr. 39. A. deviſes Land to an Executor for Payment of Debts, and it 
=_ - t Deviſe that a particular Schedule of them was annexed to the Will, Remaink je 
4 3 over. Afterwards he mortgages Part of the ſaid Lands, and pays moll tc 
q nat Poets the Schedule Debts with the Money. And it was decreed, that this Mar fi 
# Giltou . gage is not Revocation, neither in all, nor Part, and that the Will ould rl 
pi Carur. to extend to all the Debts that ſhould be owing at the Time of his Dat U 
' | and nai to the Schedule Debts only; and that the Mortgage was onh in 
T1 Security, and net an Appointment how it ſhould be made. But this] th 

cree was reverſed, though without Prejudice to Heir at Law. ec 
\ Prec, in 40. 1f Lands are deviſed to one in Fee, and afterward mortgaged tot ſo 

x Chan. 514. ſame Deviſee, it is a Revocation in /0/9, being inconſiſtent with the Denk At 
warn though it was agreed; if the Mortgage had been to a Stranger, it had he in 

wi "a Revocation quaad the Mortgage only.  Dgcreed per Lord Macclefeld, * 
p 1 Will Rep. 41. F. S. by his Will gives his Daughter go. for her Portion, al tl 

14 681. Baytop terwards marries her to A. and gives her 300%. for her Portion in Maag di 
: þ ve. Whit- and lived four Years after without revoking his Will. Afterward de 

oy more. Prec. Huſband is a Bankrupt, and the Aſſignees brought a Bill againſ the F E 
5 in Chan. 7 | , 

F ear: f. G. ther s Executor for the 5d. or at leaſt to recover 2000. to make uptl to 

1 ſtates it Portion tantamiunt to the gocl. Legacy. Lord Ch. Parker with pg R 
fi thus F. 8. Clearneſs held, that giving a Daughter a Portion by Will, and afteran D 
. by Will a Portion in Marriage, is by the Law of all other Nations as well az Gr hi 
1 2 Britain, a Revacation of the Portion given by the Win; and diſniſſedt b. 

| ortion to ; s | | 
oh M. his Bill with Colts. BC 

us Davghter, N 

91 if ſhe married with her Mother's Conſent, but if not, then 200 only; M. aſterward in the Li fa 

1007 her Father and Mother, married without the Conſent of eitler of them, but the Father was afzroa T 

4 prevailed on to givc her 2001. and died without altering his Will. 2's Huſband aſter wards 0 th 
[9% ing a Bankrupt, his Aſfirnees brought a Bill to have the 300. or at leaſt the 2000. given M. by B 

F Father's Will; but the Bill was diſmiſſed, for that the 2col. given by the Father in his Life-time, & 

3 a Satisfaction of the Legacy, and a Revocation of the Will as to that Portion; and the 309! wu 01 
i; take place on her marrying with her Mother's Conſent, which could only be intended ag! pe 
Father's Death, and conſequently the Legacy never became due at all. de 
| or 

ii Vin Abr. 42. Teſtatrix having three Daughters A. E. and AM. by Wil dat T 

tit Deviſe 100cl. to A. Scol. to E. and Col. to M. Aſter this Will was be 


3 Plaintiff courted A. and upon a Treaty of Marriage, Teſlatrix gave 2% 


for 500. payable within fix Months after the Marriage to Phantif 
9. 5 Augmentation of her Daughter's Portion left her by ber Father ; and! 
Winyeve next Day the Marriage was had; and upon the ſame Day the Team 
& Ux'. taken ill, and died fix Days after, without altering or making a nen un 

but ſhe did declare, that ſhe did intend that her 83 A. ſhould ; 
but rocol. from her, and that now fince the had given her this 59% 
muſt alter her Will; and ſent for an Attorney to do it; but when be 
ſhe was lightheaded, and died ſoon after. And it was ſaid by theV 
dants, the Executors, that the Teſtator's Aſſets were not ſufficient l 
Plaintiff the 500/. upon the Note, and the 10001. Legacy, a0 
the Legacy left to the other two Daughters. And two Points were K 
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br, if this 3000. Note ſhall be taken in Part of Satisfaction of the 10000. 

Legacy? Secondly, If parol Evidence ſhall be admitted to prove the Intent 

of the Teſtatrix? And per Lord Ch. Parker, Circumitances of Teſtatrix 

and her Family may be given in Evidence to expound the Will, but not 

any parol Declarations to explain the Words of the Will, or to control it : 

That in this Caſe there is no Doubt upon the Words of the Will; but 

the Queſtion is, if the Teſtatrix has not advanced Part of the Legacy in her 

Life-time upon the Marriage of her Daughter? And the Evidence is only 

as to the Satisfaction; and thereupon his Lordſhip. admitted the Evidence 

to be read; and directed the Maſter to ſee if there were Aſſets ſufficient to 

pay all the Legacies; and upon Report the Court to determine as to the 

Yuantum due to the Plaintiff. | 1 
43. J. S. deviſed to M. his Wife ſix Houſes in Bar of Dower, and ſub- 2 Will. Rep. 

ject to his Legacies, he deviſed (the reſt of) his Real and Perſonal Eſtate 328. Rider 

to his two Daughters, and their Heirs, in Moteties ; and afterwards, in Con- Wager. 

ideration of the Marriage of A. his eldeſt Daughter with B. J. S. by Mar- Lordfhi 

rage Articles covenants to ſettle one Moiety of his Real Eſtate to the „ 

Uſe of himſelf for Life, Remainder to the Ule of the ſaid B. and 4. his Caſe the 

intended Wife for their Lives, Remainder to the younger Children of ſtronger, 

the Margage in Tail general, Remainder to the ſaid B. in Fee; and alſo becauſe, * 

corenanted that he would ſtand poſſeſſed of one Moiety of all ſuch Per- _ We 

ſonal Eſtate as he ſhould leave at his Death (ſubject only to his Debts, 2 of 

and ſuch Legacies as ſhould amount to 5000/.) in Truſt for B. and his faid tered into, 

intended Wife for their Lives, and afterwards to be paid to their younger J. S. had 

Children, Lord Ch. King held, that though this was but a Covenant, and executed a 

therefore at Law no Revocation of the Will by which the Teſtator had 2 

diſpoſed ef his Real Eſtate, yet that the fame being for a valuable Conſi- 8 ne 

deration, was in Equity tantamount to a Conveyance, and conſequently in ſubject to 

Equity a Revocation of the Will as to the Moiety of the fix Houſes deviſed the Arti- 

to the Teſtator's Wife, ſo that B. was intitled to one clear Moiety of the cles, which 

Real Eſtate, and to an Account of the Rents, &c. thereof, from J. S.“s Ne ue 

Death; but as to the fix Houſes deviſed to the Tehiators Wife, it being — Av 

his Intent that ſhe ſhould have them, the Court held, that ſhe ſhould tion of his 

bare a Satisfaction out of the remaining Moicty, and that the Wife ſhould Will and as 

not ſuffer by the Marriage Articles, there being enough out of the other if he had 

Moiety to ſupply and ſatisfy the Deviſe of the fix Houlcs to her. There. YE t. 

fore as to the other. Moiety of the Real Eſtake, it was decreed, that the 3 

Teſtator's Widow was to have for, her Life fix Houſes, Part thereof, and terward for 

the Reſidue of ſuch Moiety ſubje& to the Wife's Eſtate for Life in the fix à valuable 


Houſes, to be divided between the two Daughters equally. Conſidera- 
: f : tion aſſigned 
over a Mojety of his Real and Perſonal Eflate to his eldeſt Daughter, by which the ſaid Moiety thus diſ- 


pol d of did no longer continue any Part of the ſaid J. $.'s Eſtate : So that the Teſtator afterward by 
de viſing a Moiety of his Real and Perſonal Eſtate muſt be intended to have meant the remaining Moicty 
only, and to have divided that Moiety into Moicties. Ibid. 334 Note, alter the making of the 
Will and Codicil, the Teſtator and his Wife, by Leaſe and Relraſe and Fine, mortgaged the Pre · 


miſſes; and it was urged, that this was a Revocation of the Will; but Lord Chanc, i 
be a Revocation pro tanto. Ibid. 334- ; 8 n ee, 


44- 7. S. on his Marriage with F. 's Daughter, ſettled 5000/. per Annum Select Caſes 
00 her; he afterward ſurrendered ſome Copy hold Eſtates to the Uſe of his in Clane. 
Will chich he made, and gave the Copyhold to his Wife. Afterward 48. Lr no 
. on the Death of his Wife's Father, became intitled to 1500l. in . 
Right of his Wife; then J. S. levied a Fine, and made a new Settlement, and 
creaſed her Jointure 30ol. per Arnum, but never altered his Will. And 
42 Chance. an 1 is a Revocation of the Will, for ſuch 
are compriſed in it; but the Copyhold i 
arg Ne p ; Copy Id is not, and therefore 


by \ 


M m 2 | 45 J. S. 
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gelect Caſes 4. J. F. i 5 5 
8 45. J. S. in 1699 leaves to A. 8784]. in 'Trufl, to be by her ineſel: 
55 1 e Tank and to ſettle the ſame on herſelf for Life, N to the * 
wh” cuda- Of B. A Decree was had againſt A, to lay out the Money in Lands, wy 
more. to: ettle the Tame according to J. S. 's Will. A. purchaſes Land tot 
5 Value of 33000. and deviſes thoſe Lands to C. (who was Heir at Lau h. 
B.) and her Heirs, and gives ſeveral Legacies, which could not be paid if 
the Deviſe were not to be taken as Part of Satisfaction; and for that Re 
ſon it was ſo decreed, per Lord Chanc. King. | 
Vin. Abr. 46. A. and B. were Tenants in common of Lands in Fee. A, by xd 
tit Deviſe dated 25 Jan. 1719, deviſes her Moiety of the ſaid Lands unto Truſtee 
(X. 6.) Ca. and their Heirs, upon Truſt to ſell the ſame for the Purpoſes therein mei 
Jaber, tioned; and afterward 4. and B. made Partition by Deed, dated 16 My, 
Kirby. 1722, and a Fine was levied, and the Uſes were declared to be, asto oe 
g Will.Rep. Moiety in ſeveralty to A. in Fee, and as to the other Moiety in ſeverahy 
169.by way to B. in Fee, In 1724, A. died without revoking or altering her ſaid Wil, 
5 1 leaving J. S. her only Son. Lord Chancellor declared that the Will vn 
= ne well proved, but referred it to the Judges of B. R. whether the Deed d 
J 16 May, 1722, and the Fine levied purſuant thereto, was not a Revocation 
\ Certificate. of the Will. And Raymond, Ch. J. Page, Protyn and Lee, Juſtices, cert 
appears to fied their Opinions to be, that the Will was not revoked by this Decd wd 
be ſo by the Fine, and that A.'s Share of the Land contained in this Deed and Fine dal 


N paſs by the Will. 


which Lard | ; | 

Chanc. King concuried, and ordered, that the ſeveral Truſts in A.'s Will ſhould be eſtabliſhed; B. 
adds, that if A. deviies Lands and levies a Fine, and the Caption and Deed of Uſes are before the 
Will, but the Writ of Covenant is returnable after the Will, this ſeems a Revocation ; becauſe a Fire 
operates as ſuch ſrom the Return of the Writ of Covenant, and not from the Caption.——See Salk 
341. Lloyd and theLord of Say and Scale; and this is an hard Caſe, fince by the Caption the Pary 
Conuſor Goes all bis Fart, and the Reſt is only the Act of the Clerk or his Attorney, without ay 

particular Inſtructions fro.u the Party. 


MS. Rep. 47. By Marriage-Articles it was agreed, that the Wife's Lands, wheredf 

Parſons'v ſhe was ſeized in Tail, ſhould be conveyed to the Huſband in Fee; thy 

bor rog married, the Huſband made his Will and deviſed theſe Lands, then tle 
| . Huſband and \\ ite ſuffered a Recovery of theſe Lands, to ſuch Uſs, 
and for ſuch Eſtates, as they ſhould jointly appoint, and in default of ſuch Ap 
pointment, to the Uſe of the Huſband and his Heirs, She died without 
appointing. Per Hardwicke, Chanc. This amounts to a Revocationd 
the Will. And in this Caſe the following Rules were laid down. 

48. If a Man ſeized in Fee deviſes, and then makes a Conveyance by Fi, 
Feoffment or Recovery, and takes back a new Eitate, it is certainly a ke 
vocation ; and ſo if he takes back the old Uſe unaltered, from a Prelunp 
tion that he could not have made ſuch a Conveyance, without an Intention 
to alter his Will: But if after making his Will he had made a Leaſe, « 

charged it with a Sum of Money, Cc. it would only have been a Newa. 
tion pro tanto. The Rules are the ſame in the Deviſe of a Real, ad 
of a Perfonal Eſtate, with regard to Charges made afterward: Butif a 
Man, having an equitable Eſtate in Fee, deviſes it, and then taks 
Conveyance of the legal Eſtate; it is no Revocation. The equal 
Eftate will not paſs by. Will, but the Heir at Law by deſcent of tit 
legal Eſtate, may become a Truſtee for the Deviſee, who may call for 
Conveyance of the Eſtate. If a Man contracts by Articles for the Pur 
chaſe of Lands, and before a Conveyance, deviſes the Lands and din! 
the Deviſee ſhall have the Lands and call for a Conveyance, from ti 
Vendor. If a Man, ſeized of à legal Eſtate, makes his Will, and the 
conveys the legal Eſtate to another in Truſt for himſelf, it is a Rewe 
tion. If in this Caſe the Huſband had only taken the legal Eftate by de 
Recovery to execute it into the equitable Eftate, it would have bees ® 
Revocation ; but new Uſes are appointed, and though the Wife died v 
out making any Appointment, that will not alter the Caſe, for — 4 
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took the Fee by the Recovery differently qualified, ſubjeR to different Con- 
Jitions, differently conveyed. But if two Parceners make Partition, levy a 
Fine, and declare the Uſe, that will not be a Revocation, becauſe it is to ef- 
ſectuate the Partition. 2 8 
49. A. being ſeized in Fee, ſettled his Eſtate by Leaſe and Releaſe in Lill. Pract. 
2, tothe Ules ; 
10 Pleaſure to diſpoſe of, alienate or change the ſaid Eſtate, or any Part 400, Fitzge- 
thereof, for auy Eſtate or Eſtates whatſoever, as he ſhould think fit, and t ln 
evoke all and every the Uſes thereby limited, and then declares the Uſes to berg* Fitz- 
himſelf for Life, with ſeveral Remainders, and a Remainder over to D. in gibd. 
(Fee) Tail. The ſaid Deed contains the following Powers: Firlt, A Power Rep. 207 
for A. by any Deed or Writing, ſigned, ſealed and delivered in the Pre- S. C. and as 
ence of two or more Witneſſes, to demiſe, leaſe, limit, or appoint, the ſaid = the Inter= 
Premiſſes to any Perſon whatſoever, for any Term or Terms whatſoever, e | 
und for ſo much yearly Rent as he ſhould think fit. And that it ſhall and ſaid, that the 
may be lawful to and for the ſaid H. at any Time during his natural Life, Party that 
it his Will and Pleaſure, to grant, ſell, or demiſe the ſaid Premiſſes, or any Put it in 
Part thereof; or by any Deed or Writing under his Hand and Seal, or by — 
his laſt Will, c. in Writing, ſigned, ſealed, delivered, and publiſhed, in the e Uſe or 
Preſence of three or more Witneſſes, to revoke, repeal and make void, all other, and 
and every, or any the Uſe and Uſes, Eſtate and Eſtates, Truſts and Limi- it could be 
tations before raiſed, and to declare or limit the ſame, or ſuch new Uſes as of no Uſe 
hould ſeem moſt meet to him, and then and from thenceforth, the Eſtates but to 8 
before limited and ſo revoked, to ceaſe, c. And that the ſaid A. may diſ- e, 2 
poſe of the ſame Premiſſes, and every Part thereof, to ſuch other Perſon and er over the 
Uſes as he ſhall think fit; any Thing, Cc. to the contrary notwithſtand - Eſtate ; and 
ng. The firſt Part of this Proviſo, viz. to grant, ſell or demiſe, appears a6 4's 1n- 
nferted by Interlineation.——In 1715 A. by Leaſe and Releaſe, reciting ention was 
, . . . to reſerve 
that he was indebted as ſpecified in a Schedule annexed, conveyed his Eftate , , a 
to . R. and V. S. and their Heirs, in Truſt to pay the ſaid Debts by the power, his 
annual Profits, or Mortgage, or Sale of the Premiſſes, and after Payment Lordſhip 
thereof, to pay the Overplus, if any, and reconvey ſuch Parts of the ſaid he 
Premiſſes as ſhould remain unſold, to the ſaid A. or to ſuch Perſon and Per- meer * 
ſons, and to ſuch Uſes, Cc. as A. by any Deed or Writing, under his CO. a 
Hand and Seal, atteſted by two or more credible Witneſſes, ſhould limit, Fc. of 
This Releaſe was atteſted by two Witneſſes only. A. died without 
Iſue, Lord Chancellor, aſſiſted by Lord Chief Baron Reynolds, and the 
Maſter of the Rolls, was of Opinion that H. intended to reſerve an abſo- 
lute Power over his Eftate, and either to revoke it by an expreſs Revoca- 
tion, or by a Conveyance to different Uſes, which are the two Kinds of 
Revocation, as is evident as well from the Preamble which is (interwoven 
mth the Conſideration of the Deed, as from the Proviſo: And in Conſe- 
quence of that Intention, it is reaſonable to ſuppoſe he meant to have a 
Power to defeat it without taking any Notice of it, and if no Power had 
been reſerved in the Body of the Deed, then would the Preamble have 
given a general Power, U hat a Conveyance to different Uſes would have 
been a Revocation as effeQual as an expreſs Revocation, and that he thought 


tle ay other Conſtruction would be forced and unnatural, That if A. had 
the lopped with the firſt Words of the Proviſo, viz. to grant, ſell, or demile, 
* de had reſerved an abſolute Power. Then come the Words, Or by any 
* Deed or Writing, Or is plainly a Diejunctive introduftory of a different 
Ki dentence, and a different Power, which is plain by the Words immediatel 

the following, viz. „% And then the Uſes ſo revoked and repealed,” which 


refer to the expreſs Power of Revocation. That if the ſecond Part of 
the Clauſe, or by any Deed or Writing, fc. had been dropped, (and it 
| bad been) or to repeal, Ac. it is plain they would be diſtinct Powers: And 
us Lordſhip aſked, Why thoſe Words ſhould alter the Caſe? That the 


Circumſtance 


therein after ſpecified, with Liberty nevertheleſs at his Will Conv 390, | 
o ald Lord 


! 


(8) Or WILLS ax» TESTAMENTsS. 
Circumſtance of three Witneſſes, is only applicable to the expreſs Rerocz. 
tion; but it neither goes to the firſt Power, nor to the general Power af 
diſpoſing at the End of the Clauſe, viz. And that the ſaid A. ſhall and 
diſpoſe, Qc. which is as much a diſtin Power as can be, and is Fa 
the firſt ; for by this he might give his Eſtate (Tail) by Will. * the 
expreſs Power of Revocation could not by this Conſtruction be thought ny. 

tory, for within the firſt Power he could not be reinſtated in his former 


\ 
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Eſtate without a Conveyance and Reconveyance ; nor could he have deri $3 

it. But admitting it to be ſo, he thought general Intention is not to be fl. C. the 

perſeded, becauſe a ſubſequent Part of the Deed is Surpluſage : And thy un t. 

the whole legal Etfiate paſſed to the Truftees by the Deed of 1715. Decreed racies 

12 Jong, 1730. ; ; nd g 

2Will. Rep. 39. hough a Covenant or Articles do not at Law revoke a Will, yet if ca took 

624. Cotter tered into for a valuable Conſideration, amounting in Equity to a * Convey. ubſec 

wv. Layer. ance, they muſt conſequently be an equitable Revocation of a Will, or of yato 

* Sees. P. any Writing in Nature thereof. A Woman's Marriage is alone + a Ren. lo te 

mags ne: in cation of her Will. 5 0 Date, 
e Caſe of | 

SirBarnham Ryder and Sir Charles Wager. Ibid. 332. + See 4 Rep. 61. 1 

; ASE. F* Is 

3 Will. Rep. 51. Tenant in Tail, Remainder to himſelf in Fee, deviſes his Lands to 4 3 

163. Mar- and then ſuffers a Recovery to the Uſe of himſelf in Fee, and dies without - 

wood 7. Iſſue Male; this is a Revocation of the Will. Y 

Turner. | 10 pa 

, | bun 

Vin. Abr. 52. A. 23d June. 1729 made his Will, and executed two Duplicates brou; 

tit Deviſe thereof before three Witneſſes, and made B. and C. (ſince deceaſed) Execy of Cc 

(K. 2) Ca, tors; and one of the Duplicates was delivered to B. A. died 2 08, 1739, Efat 

4 46 whe and about three Weeks before his Death ke made ſeveral Alterations and 1 H 

1 Obliterations with his own Hand, in the Duplicate remaining in his own 1 

5 Cuſtody, making a new Deviſe of his Real Eſtate, and a new reſiduary Le ſeitee 

gatee, and a new Executor, entirely ſtriking out the Names of the fit Will 

Deviſees, reſiduary Legatee and Executors, and altered ſeveral of the ſcir 

former Legacics, and inſerted or interlined new Legacies ; and ſoon after ſhou! 

wrote another Will with his own Hand, agreeable in a great Mealur, ment 

but not altogether, to the Will or Duplicate ſo altered, with Concluſion n tiſter 

theſe Words; © In witneſs whereof I the ſaid Teſtator have to each Shert 51 

% ſet my Hand, and to the Top, where the Sheets are fixed together Trul 

« my Hand and Seal, and to the laſt thereof my Hand and Seal, and toi Dee 

„ Duplicate of the ſame Tenor and Date, this Day of 1 1 

„1730.“ But there was no Signing, or fixing together. Teſtator ſooa ard; 

. after began to write another Will, Word for Word with the laſt, ſo far wit the ( 

goes, but went no farther then deviſing his Lands. Teſtator lived fix Day 200 

after, and was in good Health, and might have Gniſhed and executed both liſte 

or either of the latter Wills if he had thought fit. Teſtator never ſent Was 

y = called upon B. for the Duplicate of the firſt Will in his Hands, thouph teral 

B. lived in Town. After the Death of the Teftator, all the Teſtamentar ate 

Papers or Schedules were found lying all in looſe and ſeparate Pape frog 

upon a Table in his Cloſet, not ſigned or executed ; and the Duplicate c r 

the fick Will was found on the ſame Table, altered and obliterated : (« ſo pre! 

fra) witbhis Name and Seal thereto whole and uncancelled. Sentence w lo 1 

ren in the Prerogative Court, for the Duplicate of the firſt Will in * Pur 

Hande, and confirmed upon Appeal to the Delegates, viz. Lord Raynnd _ 


Ch. J. and Probyn, J. Dr. Tindale and Dr. Bramſton, (who were all the De. 
legates preſent) after four. Days ſolemn Hearing, and upon a Commiſſion d 
Review (granted by Lord Chanc. King, upon the Petition of Hyde the Exe 
cutor named in the new Will) was again affirmed by the Opinion of all the 
Delegates (except Dr. Pinfold,) wiz, of the Judges Reynolds, C. B. Page, þ 
and Comyne, B. and two Doctors of the Civil Law, chiefly on the — 


or WILLS anv TESTAMENTS. (G) 
card, that the Teftator did not intend an Inteſtacy, 
* ae 9 Obliterations, in his own Duplicate of his firſt 
- 1 l appeared only to deſign a new Will, which as he never perfected, 
the 6rlt ought to ſtand; fd Teſtator not calling for the Duplicate of the 
{rf Will in B.'s Hands ſtrengthens the Prefumption of his Intent not abſo- 
Icly to deftroy his firſt Will, till he had perfected another, which he never 


53+, 


wok Care in executing the Truſt. Afterward by Leaſe and Releaſe of 
ubſequent Date to the Will, the Teſtator roar all his Real Eftate 
udo and to the Uſe of the ſaid A. B. and C. and their Heirs, with a Pro- 
io to be void on Payment of 10s. And by another Deed of the ſame 
Date, the Teſtator gave all his Perſonal Eſtate to ſaid A. B. and C. Proviſo 
to be alſo void on Payment of 10s. But J. S. kept both the Deeds in 
is own Cuſtody, and ſoon. after died; and the ſaid A. B. and C. obtained 
Adminiltration cum - Teflamento, annexo as Truſtees, The Truſtees for ſome 
Years paid the 15/. per Annum a- piece to each of the Teſtator's Siſters ; 
but afterwards refuſed to continue the Payment thereof, and alſo refuſed 
to pay any of the Diſſenting Miniſters ; but kept the Rents, Oc. to their 
own Uſe, The two Siſters (the Heirs at Law) and their Hulbands, 
brought their Bill againſt the ſurviving "Truſtee, inſiſting that the Deed 


Elate had revoked the Will, and that there was a reſulting Truſt for them, 
a5 Heirs at Law; or at leaſt that they (the Siſters) were intitled -to their 
l. per Annum Annuities. Defendant infilted on Plaintiffs having for- 
ſeited their Annuities by bringing their Bill, there being a Clauſe in the 
Will, that if they (the Siſters) diſputed the Will, then they ſhould for- 
Kir their Annuities. Lord Chanc. Talbot decreed, that the Annuities 
ſhould de paid to the two Siſters, with the Arrears and growing Pay- 
ments thereof; but the Surplus was decreed to go to the Diſſenting Mi- 
niſters, | . Wes 

54. Sir John Wobrych by Will, in Auguſt 1722, deviſed his Eſtate to 


the Queſtion was, If the Deed in December was a total Revocation of the 
200 cars Term? And at the Rolls both Terms being held to be con- 
litent, the Plaintiff now brought a Bill of Review; and Talbot, Lord Chane. 
ws of Opinion, that the Deed in December was intended only as a colla- 
teral Security, for Payment of the Debts therein mentioned, and ſuch 
ers as were a Charge on the Eſtate 3 and that Sir John did not depart 
rum his former Intentions of paying all his Debts, but only to give 
Preference to thoſe comprized in the 300 Years Term, who by 5 were 
preerred to the Simple contract Debts ; and therefore he declared, that 
b much of the 200 Years Term ſhould be ſold as would ſatisfy the 
ads of the Deed; and afterwards the 200 Years Term ſhould com- 
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of Conveyance of the Real Eſtate, and the Deed of Gift of the Perſonal 
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J. S. deviſed all his Real and Perſonal Eſtate to Truſtees 4. B. and MS8. P-n, 
C. their Heirs, Executors and Adminiſtrators, in Truſt to pay 15/. per An- Mich. 1734. 
75 to the Plaintiff his two Siſters) for their Lives, and after ſeveral Le- 1 


es, the Surplus in Truſt for the Diſſenting Miniſters at Reading, c. Spillet 
** NN each Truſtee, and 200. per Annum to each, while they 2 t 


Truſtees for the Term of 200 Years, for Payment of all his Debts. In Rich 9 
De:ember following he deviſed the ſame to other Truſtees for 300 Years, 8 
n Truſt to pay ſome particular Debts by Specialty mentioned in the Decd, Weld v. 
ud all Incumbrances that affected the Eſtate. In June 1723 he died; and Atton, Ge. 


53 (6G) o WILLS any TESTAMENTS, 
3. In what Caſes the Court will ſet. Ude a WI Fa: 


ail Ney 35. Jelyl, Lord Commiſſioner, took a Difference between a Will a! 

270. James Deed gained upon a weak Man, and upon a Miſrepreſentation, or Fry: 

v. Greaves. for if a Will be gained from ſuch by falſe Miſrepreſentation, this is nt 
ſufficient Reaſon to ſet it aſide in Equity; as was determined in the Dy 
of Newcaftle*'s Will, betwixt Lord Thanet and Lord Clare, and in the ( or 
of Bodvil and Roberts : But where a Deed which is not revocable as a M * 
is, is ſo gained from ſuch a Perſon, and without any valuable Conſidentin 

3 the ſame ought to be ſet aſide in Equity. 1 

Vin. Abr. 56, A Will obtained in Extremis and upon Importunity of Teſta! dl. 

tit. Deviſe, Wife, his Hand being guided in the writing of his Name, has bene 


(Z 2.) | 
Ca. „ Pp 


Money penny 2. Brown. x fd 


57. A Will likewiſe concerning Land may be good at Law, as hig 

| well executed, and yet be ſet aſide in Equity for Fraud: As where— 
TWill. Rep. 58. A. by Will had deviſed his Lands to M. his Mother in Fee: M.my 
287 289. afterwards told by J. S. that this Will would not be good, but ought to k 


pid guarded, as he called it, and that he would make another Will for A. whis 


If A. had he would take Care ſhould be ſufficiently guarded. .S. afterward drew a 
deviſed Will, by which H. gave the Land to M. for Life only, Remainder to 7.8, 
Lands to in Fee. Upon a Bill to eſtabliſh the ſirſt Will, becauſe of the ill Praficy 
AM. in Fee, uſed in obtaining the after Will, Lord Chance. Cowper directed an Ifue i 


e 4 Middleſex, where the Will was made, though the Lands lay in Shropſbre, u 


had told 4. try whether the Will, by which the Lands in Fee were deviſed to M. wa 
and not A. the Laſt Will of J. | | %; 
that the | | 
Will was void ſor want of its being well guarded; and that he would make another Will for 4. thi erte 
ſhould be eſf-Qually guarded, and accordingly had made another Will for A. whereby the Eſlate had 
been deviſed to AA for Life only. R-:mainder to J. S in Fee; this would be a good Will in Lay, i 
attcſted purſuant to the Statute of Frauds, but would be. ſet aſide in Equity for the Fraud; but 2s tothe 
Evidence of the Teſtator's being non compos when he made this ſecond Will, that is to be tried u 
Law. Per Lord Chanc. (bid: 288. A Will, though good at Law, may yet be ſet aſide in Equity ir 
Fi aud: Ax if A. ſhouid agree to give B. Bank Bills to the Amount of 10001. in Conſideration that B 
would make his Will, and thereby deviſe his Lar.d to A. and accordingly 6. does make his Will, at hot 
A. gives B. the Bank Bills, which prove to be forged ; this though a good Will at Law, ſhall now Alu 
theleſs be avoided in Equity by A.'s Heir for a Fraud. Per Lord Chanc. Ibid. 2, Vern. Rep. % 
ste in 1 Chan. Rep. 12, 66. Inſtances of a Will of Land being ſet aſide in Equity for Fraud. 


Vin. Abr. 59. A Bill was brought to be relieved agairſt a Will obtained by Fra 
tit. Deviſe, and Impoſition, upon this Caſe. The Plaintiff's Son had made a Wil n 
A by 5 anuary 1716, and thereby deviſed all his Real and Perſonal Eftate to the 
167. wy - Plaintiff, his Father, but falling ill ſoon after, at a great Diſtance from bu | 
Brerfby v. Father, of a Conſumption, of which he died, Defendant perſuaded him d 4 
Keridge, make a new Will, ſome ſhort Time before his Death, whereby he deniſe tha 
Kc. all his Real and Perſonal Eftate to Defendant (being his Kinſman) upes * 
Truſt to pay his Debts and Legacics; but ſays nothing of the Reds * 

but there was a general Clauſe of revoking all former Wills, &c. The" 

were ſeveral. Witneſſes to prove an Impoßtion and Contrivance, and on 
Suggeſtion to induce the Teſtator to make this new Will, ſufficient to kt 

tisfy the Court that it was unfairly obtained, but the Will was 

ſigned, ſealed, and publiſhed, according to the Statute of 29 Car. 2. and f 

a good Will at Law. Lord Ch. J. Parker, baving taken Time to conn 

of it, decreed Defendant to account for the Perſonal Eſtate, having uſt A 

lowances, fc. and to convey the Real Eſtate to Plaintiff, ſubject to Pay 

meut of Teſtator's Debts, as a Truſtee for the Plaintiff, 6 A 
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60. A Bill was likewiſe brought to ſet aſide a Will of a Perſonal Eflate, a willrep. 
4 to ſtay the Probate, upon a Suggeſtion of hs obtained by Fraud; 286. Ste- 
the Defendant demurred to the Juriſdiction of Chancery, whereupon — ag 
lojunRion was moved for, inſiſting that the Demurrer confeſſed the Do iner. 
nud, and that Fraud was cognizable in Equity as well as in the Spiritual wes, 90 

urt ; but the Injunction was denied. ag" | * 


ty | Titual Court 
ute 3 4 2” of 2 / has Juriſ- . 
4 gion of Fraud relating to a Will of Perſonal Eſtate, and can examine the Parties by Way of Allega- 


| touching the ſame, and if the Will was read falſely to Teſtatrix, then it was not her Will, Ibid. 


＋ 

a, e 

61, Where a Bill is brought to prove a Will of Lands, the Sanity of the 3 Will. Rep. 
7 ator muſt be proved; but it is otherwiſe in Caſe of a Deed of Trull to 4 ea 


for Payment of Debts. | A Will was 


aſide after forty Years Poſſeſſion under it, upon Account of the Inſanity of the Deviſor, and al- 
web in Prejudice of a Purchaſer. Vin. Abr. tit. Deviſe, (Z. 2.) P. 169. Squire v. Perſhall. 


N. B. A Will having relation only to the Teſtator's Death, and not to Vin. Abr. 
be Making: For till his Death he is Maſter of his own Will, and there- tit. Deviſe, 
re the Will of a Papift in Jreland, was held to be avoided by a ſubſequent Go w_ 
ſtatute made in that Kingdom, which enacts, that the Lands of Papiſts 7 


Burke v. ; 


ere ſhall not be deviſeable, but deſcend in Gavelkind. Morgan. 


3. Where Fraud in obtaining a Will is examinable. 


62. It has been ſaid, that Wills (of Perſonal Eſtates only) though 

nined by Fraud, if proved in the Spiritual Court, are not to be contro- 

ned in Equity. Thus where 

63. 4. made his Will, and thereby gave the Plaintiff the greateſt Part ven. f. to- 

if bis Perſonal Eſtate, to the Value of 5000. as was proved in the Caſe, , Archer v. 

but one B. his Maid-Servant, had in his Sickneſs, prevailed on him (as Moſſe. 
alledged) to make another Will, and to marry her a Week before 

wu Death, when he lay in his fick Bed, at fix of the Clock at Night, 

hough it was really proved by two Miniſters, that ſlie was, a Year before, 

Aually married to the Defendant M. and was then his Wife; and that 

. procured the Licence for the Marriage of A. to B. And this Will 

ing ſet up by M. Executor to B. though it appeared there was as groſs 

rattice as could be, in gaining the Will, the Leſtator being non compor, 

joth at the Time of making this Will, and alſo at the Time of his ſup» 

poſed Marriage; and that in his Health he knew that M. and B. were 

tarried; and that B. ſupprefſed the firſt Will: Yet that Will ſo ſet up, ' 


1 42 in the Prerogative Court, and the Matter in Queſtion being 
100 purely relating to the Perſonal Eſtate, the Lord Chanc. was of Opinion, 
* lat whilit that Probate flood, this Matter was not examinable in Chan- 
* cer; and though the Fraud was fully proved, and was opened to him, he 
* would not hear any Proofs read, but dilmiltea the Bill. 5 


64. So where zn Executor proved a Will of a Perſonal Eſtate, wherein 1 p. wy. 
one of the Legacies was forged ; it was decreed, that the Executor had no liams 388. 
Remedy in Equity; but ought to have proved the Will, with a ſpecial Plume v. 
ation as to that Legacy. Beal, 


ler 65. But though Wills (of Perſonal Eſtates only) gained by Fraud, and 2 Vern. 76. 
al ted in the Spiritual Court, are not to be controverted in Equity, yet if Nelſon v. 
. die Party claiming under ſuch Will comes for any Aid in Equity, he ſhall Oldßeld. 


nat have it. 

66. 1t has been determined likewiſe, that the Courts of Equity can hold x Ser 673. 

wacernng a Legacy, and likewile conceraing the Deviſe of the Re. Manivt v. 
| feduun:, Marriot. 


— 


2 Lepatee, who has obtained a Legacy b Fraud, to be a Trulte 

ph A; As if the Drawer of the Will thodld inſert „ es 

ol the Name of a Legatee. NE e OE oy 

x Abr. Eq. 67. But it has been decreed in the Houſe of Lords, that a Will dr 2 fe 
Ca. 1406. Eſtate could not be ſet afide in a Court of Equity for Fraud or Impoki 

Laie but muſt firſt be tried at Law on Devi/avit vel non, being Matter pry 
me. for a Jury to inquire into. | K LI xe, 


e FSince the Sheet which contains the Matter relative to Signing, 4. BY 
tation, &c. was worked off, the Caſe of Windham v. Chetwynd has bed 
.. Publiſhed in Maſter Burrow's Reports, wherein the principal Objedi 
was, that the ſubſcribing Witneſſes to the Will were not at the * 
tteir ATTESTATION, credible Witneſſes: And the Judgment of the Com 
| "thereon, as delivered by Lord Mansfield, is ſtated in a very full ul 
perſpicuous Manner: In this Judgment is explained what is to be u. 
dero by the Words Credible and Competent; and after entering yn 
largely into the Law 1 Atteſtations, it is determined that a * 
given to a ſubſcribing Witneſs ſhould not annul his Atteſtation, and make 
the Will void, as at the Time of his 8UBsCrIBING, if at or after the Id. 
tator's Death, the Witneſs be diſintereſted, and competent to be examinel 
in Support of the Will. þ . wy 
This Judgment has not, that the Editor knows of, been ſhaken by ay 
ſubſequent 8 5 though it muſt be added, that ſome of the Pri- 


- 
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ciples on which it is founded, have been lately controverted. 
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ADVERTISEMENT. 


N - Juſtice to the ſeveral Perſons who have been concerned 
I in this ABRIDMENr, it is thought proper to inform 
the Public; That the Fourth Volume, as far as the End 
of the Title Sheriff, was compiled by the late Matthew 
Bacon, Eſq; who compiled the Three former Volumes; 
from thence, to 51 End of the Title Verdict, in the Fifth 
Volume, by Joſeph Sayer, Serjeant at Law; the remaining 
Part of the Fh Vale by the late Owen Rig head, Eſq. 


SUPPLEMENT 
34% ABRIDGMENT, 


CONTAINING - ® 


x TABLE of the NAMES of the CASES; 
L A TABLE of the STaTUuTEs, or AcTs of PARLIAMENT 


cited, referred to, or explained; 


with their ſeveral ConTRacTIons and EDiT1oNs : 
| \ 


TOGETHER WITH A NEW AND COPIOUS 


* 


T. CUNNINGHAM, Es. BARRISTER AT LAW. 


auth. 


— 


n 


DUBLIN: 
V 


M. Dec. ICIII. 4 * 


. GENERAL INDEX or TaBLz of the PRINcIPAL MaTTERS. 
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l. A TABLE of the ReyorTERs and other WarrERs, 


: „ * 


ADVERTISEMENT. 


— 


ROM the Circumſtances attending the Manner of the finſt Publi- 
cation of the ſeveral Volumes of Baconis Abridgment*, it has li- 
no proved a principal Defect in that valuable and copious Fund of 
ful and important Learning, that for want of proper Tables or In- q 
es to it, a great Part of the original Information it contains, as well 
the more modern Caſes that have been added, are not to be Y 
ithout ſuch Inconvenience and Loſs of Time, as greatly to retard and 
ent the proper Uſe of that extenſive Work. The Compiler of the 
ſent Tables, having long and much experienced theſe Diſadvantages 
the Courſe of very frequent Peruſals and References to the NEw - 
RIDGMENT, has in the preſent Publication ſupplied a Purpoſe ſo 


deſireable to thoſe who are poſſeſſed of this valuable Work, by f 
following new Tables. | 


iſt. A Table of the Names of near 6000 Caſes therein abridged and 
gelted, formed upon the Plan of that compiled by Mr. Viner, and 
nexed to his general Abridgment of Law and Equity, with this on- 
Difference, that the References in the preſent Table are to the Vo- 
ne and Page, and not to the Titles and Diviſions as in Mr.-Viner's 
ble; becauſe many modern Publications have cited Caſes and re- 
d to the Volume and Page of Bacon's Abridgment, and not to the 
des and Diviſions thereof; and becauſe it is much more eaſy to find 
e Caſes by the former than by the latter Method. | 


2d. A Table of the Statutes, or Acts of Parliament cited, referred | 
, or explained; being compiled on the Model of that prefixed to Cay's 
ndgment of the Statutes. The Utility of this Table is obvious to 

ly Perſon who wants to ſee the Comments and Obſervations of the 

burts of Juſtice upon any particular Act. 


zd. A Table of the Reporters and other Writers, with their ſeveral 
tions and Contractions, that are occaſionally made uſe of in the 
# Abridgment ; wary Led a ee Addition to Works of this 


und, as appears from ſimilar Tables prefixed to Comyns's Digeſt and | 
ners Abridgment. 


4th. Anenlarged general Index, or Table of the principal Matters con- 
med in the Work; ſo very copious and extenſive as to contain 1537 
cad and Titles of Law, whereas in the very imperſect and deſective 


* The three firſt Volumes of this Work were publiſhed in the Year 1736, without 
| index, by Mr. Bacon, who intitled it A new Abridgment of the Law ; and the gth and 
n Volumes were afterwards publiſhed by different Hands. 
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- Fable originally annexed to the Work, there are only 625 Head, 1 
Editor hath ar to obſerve, that as all the four Elitions 2 
Abridgment are paged alike, theſe Tableg are equally uſeful and u 
. ary to complete any one of them; and that he inſerted no Head i 
neral Index, for which there is not a Precedent in Comjyny, 1; 
Finer's Abridgment, Judge Blackflone's Works, or ſome other d 
known Law Book: and he ſubmits the whole to every candid ay 
telligent Reader, who will, no doubt, pardon any imperfectia 
may meet with, when he conſiders the Time ſpent, the vaſt Ia 
employed, and the great Pains taken to compile the ſeveral I 
now offered to his Examination. | N | 
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Arnold v. Chapman, i. 369 
v. Jefferſon v. 274 
. Johnſton, iii. 679 
Arnote v. Breame, i. 143 
Arras's Cafe, i. 503 
Artis v. Stukely, iii. 732, 738 
Arundel's Caſe, ii. 136 
v. Arundel, ii. 219, 538 
— v. Lumley, i. 109 
. v. Sanders, iv. 76 | 
v. Trevil, iii. 518. iv. 388 
„ Wytham, 11.g'39 
Aſcue v. Saunderſon, v. 276 
Aſh v. Aſh, v. 249 
v. Baron, iii. 606 
v. Gallen, v. 379 
Aſhby v. Child, ii. 379 
— v. White, i. 573, 579. iv. 229 
Aſhcomb v. Elthorn, iii. 69 
Aſhfield v. Aſhfield, in. 304, 403 
Aſhford's Caſe, ii. 224. iv. 26 | 
- Aſhley v. Aſhley, v. 24 
Aſhley v. White, i. 60. iv. 235 
Aſhmead v. Ranger, v. 187. 


| 
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Aſlin v. Parkin, v. 215 


Aſſimwall v. Leigh & al, v. 490 


Aſter v. Mazeen, i. 546 


Aſtley v. Voung, iv. 518 
| Afton v. Alton, iii. 481 


v. Blagrave, iv. 489 


pel, iv. 242 
Aſtry's Caſe, v. 232, 233 
v. Ballard, iv. 421 
N s Caſe, iii. 99 


Atkins v. Gardiner, i. 508. ii. 355 


iv. 411 


v. Taylor, v. 30 
v. Waterſon, i. 68) 


| — — 7, Wheeler, v. 275 


| —— Pariſh v. Caſtle Birmidge Gs 


Atkinſon v. Atkinſon, iv. 122 


v. Hunter, v. 194 
v. Webb, iii. 473 


— v. Baden, iii. 759 
v. Baxter, i. 366 


v. Bowles, i. 369 
v. Browſe, v. 323 
—— —- v. Bury, i. 70 


v. Coatſworth, iv. 107 
| PHT. General's. Andrews, ii. 3 


v. Blood & al, iii. 254 


v. Chelſea Water. works G 


vernor of, iv. 638, 646 


—— v. Farmer iv. 154 


v. Freeman, ili. 758 
v. Guife, i. 366 
v. Hindley, v. 404 


v. Coventry Mayor of, is. 33 


v. Farnham Town, i Iv. 141 


v. Hutchinſon, iv. 653 


— . Meyrick, i. 369 
v. Read, iv. 431 


v. Sudell, iv, 652 
v. Syderün, i 365 


v. Sands, v. 349, 35% 4% 


——— . Straite, v. 102 


v. Thompſon, iii. 487 
—— v. Thruxton, iv. 15 
v. Vincent, v. 101 _ 


Attorton v. Harwood, iv. 442 
Aubrey v. James, i. 155. iv. $2 


Auditor Curl's Cafe, iv. 491, 49? 


Audley's Caſe, ii. 286. iv. 121 


Avis v. Gennie, v. 213 
Auſtin v. Bennet, iii. 52 


Auſtin v. Dodſwell's Executoth i 


G59, v. 6. 10. 
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Auſtin v. Monk, Vol. i. 212 
—— v. Pigot, v. 99- 
———». Roſs, v. 3 
Awdley v. Awdley, ii. 685. iti. 63 
Ayer v. Aden, ii. 366. v. 267 
—— v. Ome, iii. 396 

Ayliff v. Archdale, v. 334 
Ayloffe s Caſe, iii. 5 13 

Ayres v. Falkland, iv. 295 
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Babington's Caſe, v. 404 

v. Warner, iii. 119 
v. Wood, iv. 471 
Back-houſe v. Middleton „v. 403 
— Wells, ii. 61 


— v. Bachu, i. 77 

— v. Dubarty, 1 1. 145 

— v. Waller, ili. 343 

Badger v. Loyd, iv. 292, 679 

Bage v. Bromwell, i. 30. iv. 11. 

Bagg's Caſe, i. 58. iii. 528, 529, 
539, 543 

Bagley v. Jenners, iv. 576 

Bagnal v. Sacheverell, v. 300 

Bagſhaw v Goward, v. 258 

v. Plain, ii. 21 

Baile. See Bayley 

Balles v. Wenman, ni. 435 

Bailey's Caſe, ii. 380 

— v. Bourn, iii. 536 

— v. Bunning, Y. 185 

— v. Garford, iii. 700 

—— v. Munday, iii. 369 

— v. Murin, iii. 396. iv. 646 

—— v. Peaſley, v. 101 

—— v. Raby & aP, v. 192 

—— v. Scarborough, iv. 106 

— v. Vivaſh, v. 33 

—— . | Wotral, v. 100 

Bailie. See Bailey 

Bainton's Caſe; i iii. 260. iv. 232 

Baker's Caſe, i. 592. iv. 98, 136 
v. 68 

— v. Andrews, v. 212 

—— ©. Berisford, i. 678 

— . Blackman, i iv. 77 

— ». Hall, ii. 86 

— v. Lenheſl, iv. 228 

—— v. Lloyd, i. 324. ii. 606 

N Miles, v v. 245 

— . Morfue, i iv. 492 

— v. Moundford, iv. 470 
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Baker v. Pierce, Vol. ir. 756, 506, 
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"P——v. Rogers, iv. 420 478. v. 229 


— v. Sweet, v. 56 


| —— v. Wall, iv. 305. 
v. Blackbourn, iii. 40 
Baldry v. Johnſon, ii. 243 

-| Baldwin. See Baldwyn. 


at -| Baldwyn's Caſe, ii 495, 496. Ii. 200 


—— v. Cole, v. 271 
e l . Foot, iv. 688 
v. Geery. v 97, 100 
Bale v. Smith, ii. 424 
Ball v. Bridges, iv. Jos 
Ballantine v. Irvin, iv. 436 
Ballard, v. Ballard, i 4561 
v. Bennet, iii. 15 
v. Clement, i nk 15 
v. Gerrard, ii. 468 
v. Oddy, e. 410 
Ballow's Caſe, v. 155 
Balſh v. Higham, v. 400 
Baltinglaſs Lady's Cale, v. 233 
Bamfield v. Popham, v. 522 i 
Banbury Earl of v. Wood, iii. 248 
Bancroft v. Coe, v. 272 
Banniſter v. Kennedy, ii. 205 
v. Offley, iii. 120 
Banker' «Caſe, i. 597. ü. 213. iv. 205, 


206, 211 
Bank of England v. Morris, iii. 691 
Banks v. Allen, iv. 491 0 


Barber v. Dennis, iii. 559 

—— v. Pomeroy, ii. 224. iv. 26 

Barber Surgeons of London v. Pelſon, 
i. 16s 

Barecroft v. Rooks, 11. 509. 

Bareton v. Stephenſon, iv. 37 

Barham's Caſe, iv. 486, 505, 516 

v. Dennis, v. 163 


Barker v. Cocker, i. 672 


v. Dixie, v. 248 | | 
— vi. Keate, iv. 277 .- 
—— v. Medlicot, iii. 14t 


v. Talcot, ii, 386 | 
v. Taylor, ii. y6 
Barkley v. Parkes, i. 400 
v. Warwicke Gountels of, 11. 


Barnard's Cate ft Ii. 174 
v. Saul, v. 423 
v. Simon, i. 168 1 
Barnardiſton v. Fane, i. 40 


v. Soame, i. 579- iv. aa 
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Barnes v. Catey, ii. 235. iv. 452 
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Barnes v. Egard, Vol. i. 513 
— v. Fletcher, iv. 223 | 
— . Hill, iv. 412 ö 
— v. Otway, iv. 682 
— . Rich, ii. 147 | 
v. Studd, iv. 496 N 
— v. Woolwich, iv. 411 
Barnet v. Tomkins, i. 294 
Barns. See Barnes 
Baron v. Berkley, v. 471 
Barret v. Barret, v. 457 
— v. Buck, i. 87 
— v. Glubb & al, iv. 469 
v. Reynell, iv. 469 
— v. Scrimſhaw, iv, 382 
— v. Wells, ii. 598 
Barrey v. Edgeworth, ii. 55 
Barrington's Cafe, iv. 153, 639 
— v. Crane, v. 361 
v. Potter, v. 6 
- v. Turner, v. 147 
— — v. Venables, iv. 220 
Barrow v. Gameam, ii. 82 
— v. Gray, i. 175 
— v. Hagget, ii. 590, 592 
Bar St. v. Williams, v. 241 
Bartlett v. Viner, iv. 465 
Bartou's Caſe, ii. 5 ũ2 
v. Barton, iii. 479 
a v. Bell, iv. 50g 
Bartue's Caſe, iv. 170, 244 
Barwick's Caſe, iv. 206, 21 t 
| v. Foſter, iv. 345 
Baſket & alꝰ v. Cambridge Univerſity 
85 iii. 527 h 
Baſely v. Clarkſon, v. 33 
. Baſon v. Sandford, i. 29. iii. 591 
Baſpol's Caſe, ii. 79 | 
Baſpoole v. Long, i. 414. iv. 331 
Baſſet v. Baſſet, iii. 7608 
—— v. Claphain, v. 396 
— v. Frowe, v. 416 
— v. Lewis, iii. 427 
— v. Morgan, v. 227 
— ©. Salter, ii. 240 
Baſtard v. Hancock, v. 104 
Baſy v. Child, iv. 49 
Batchelor v. Gaye, i. 545 : 
f v. Searle, ii. 310, 424 
Bate's Caſe, ii. 126 
v. Amherſt, ii. 8 
2 V. Crane, v. 25 | 
| Bateman's Caſe, iii. 92. v. 18 
. Bateman, ii. 649 © 
. Woodcock, iv. 79, 110 
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| Baxter's Caſe, i. 382 


I Bean v. Beal, v. 239 


— . Lull, iv. 68 


Bates v. Bates, Vol. iv. 30 

| v. Dandy, iv. 281 
Bath Lord v. Sherwin, iii. 194, 
| —— and Wells Biſhop's Caſe, iii. 426 
Batt v. Beadly, v. 213 

Baud's Caſe, iii. 97 | 

Baugh v. Haines, ni. 351 

v. Phillips, v. 302 
Bauderock v. Mackaller, iv. 468, 46 
Bawdes v. Amhurſt, i. 73 
Bawdry v. Buſhal, v. 85 


v. Dodſwell, i. 328 
Bayley. See Bailey 

Baynes v. Belſon, iii. 414 
Baynham v. Matthews, v. 420 
Bayntaine v. Sharpe, v. 194 
Beake v. Kent, iv. 82. v. 300 
Beale v. Shepherd. ii. 60 
Bealy. See Bailey 

Beamond. See Beamont 
Beamont's Caſe, ii. 315 

; v. ——, v. 430 

v. Dean, ii. 134 

— v. Long, ii. 86, 357, iv. 304; 


| 420 | 
v. Pine, iv. 594 
v. Wigſton Hoſpital, i. 636 


v. Newberry, i. 139 
Bear v. Ballingſham, i. 676 
Bearcroft v. Barnham and Stone Hu- 
dreds, i. 107 iii. 73 
v. Rooks, ii. 509 
Beard v. Nuthal, iii. 229 
Beardmore v. Gilbert, v. 79 
Beatniffe v. Smith, ii. 598 
Beaudly v. Brook, i. 276. ii. 661 
Beaver v. Spratley. v. 75 | 
Beauford v. Dundonald, ii. 69 
Beaumond v. Haſtings, iv. 489, 5% 
| I & 
a See Beamont _ 
Beaufage's Caſe, iv. 463, 639 
Beayne v. Beale, v. 230 
Becher's Caſe, v. 408 
Beck v. Nichols, i. 515 
| Becket v. Ball, ii. 435. iii. 488 
v. Taylor, i. 146 
Beckwith's Caſe, ii. 190. v. 353. 383 
Bedell's Caſe, i. 435, 278. iu. 100. 
v. 359, 364 
8 v. Bedell, v. 480 
—— — v. Clerk, iii. 213 
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Bedell v. Morris, Vol. iii. 184 
Bedford's Caſe, ii. 646, iii. 311, 392. 
v. 212, 346, 347 
v. Fox. i. 339 
— , Smith, v. 463 
Mayor of, v. Fox, i. 339 
Bedingheld's Caſe, v. 361 
v. Aſhley, v. 411 
, Feake, v. 69, 71 
Bedo v. Sanderſon, v. 418 
Beccher's Caſe, ii. 197, 220, 
261, 679 
Beedle. See Bedell | 
Beeſly v. Walker, iv. 55. 119 
Belch 2, Harvey, iii. 656 
Belfield v. Rous, ii. 149 
Bell's Caſe, iv- 314 
—— v. Knight, iii. 249 
Bellamont's Gale, v. 232 
Bellamy's Caſe, iv. 119 
v. Balthorpe, v. 94 
v. Player, v. 291 
v. Ruſſel, i. 547. iii. 17 
Bellaſis v, Compton and Frankland, v. 
389 , 
Bellew's Caſe, v. 154 1 
Bellingham v. Alſop, i. 277 
Belſhaw v. Porter, v. 325 
Bemiſh v. Hilderſley, i. 5 32 
Bendloſs v. Phillips, iy. 363 
Benion v. York Sheriffs, ii. 244-iv.448 
Bennet's Caſe, iy. 359 
v. Box, v. 349 
—— v. Dee v. 84 
v. Pilkins, iv. 74 
——— v, Shortwright, v. 109 
——=— v. Talbot, iy. 96 
Benſon v. Hodſon, ii. 552. in. 315. iv. 
N 
| v. Scott, i. 464 fi. 153 


513, iii. 
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Ve Watkins, v. 57, 61, 7.3» 84 1 


——— v. Welby, iv. 641 
Benſted*s Caſe, v. 122 
Bent's Caſe, iii. 176 
— v. Marſh, ii. 220 
Bentham v. Haincourt, iii 646 
Bentley's Caſe, iii. 5 34 
Berkley's Caſe, iv. 192, 198, 208 
—— v, Warwick Counteſs, iii. 212 
Berks v. Maſon, v. 247 
Bern v. Bern, iii. 222. iv. 143 
Bernardiſton v. Carter, v. 532 
— $ Viſcount Middleton, i. 
21 
Berry's Caſe, ii. 149. v. 99 
— . Aſcham, f. 65 " 


Berry v. Goodman, Vol. v. 166 
Bertie v. Falkland, i. 408. iii. 21 
Berwick. See Barwick 80 
Beſton v. Buller, i. 211 
Bethell v. Harvey, iv. 447 

— v. Stanhope, i. 323. ii. 6c6, 
Betniff v. Popple, iv. 519 
Betteſworth v. Bell, iii. 15 
Bettiſon 2. Henchman, iv. 248 


Bette v. Low, iv. 478 


Betty worth's Caſe, ii. 489 
Beven v. Chapman, iii. 58 1 


87, 695. v. 334, 336 
v. Beverley, ii. 359 
v. Cornwall, ii. 332, iii. 576. 
78 - | 
4 Pim, iv. 79 
Bevil's Caſe, iii. 503. iv. 389 
Bewdly v. Brookby, v. 369 
Biddlesford u. Ouſlow, i. 32. v. 166 
Bidwell v. Catton, ii. 444 
Bigg v. Wharton, v. 225 
Biggon v. Bridge, iv. 345 
Biggot v. Smith, iv. 313 
Billingham v. Minors, iv. 517 
Bindon's Caſe, ii. 42 | 
—— v. Suffolk Earl of, v. 529 


| Bingham v. Smeathwick, v. 336 


Binion v, Evelin, iv. 236 

Birch v. Bellamy, iv. 655 
v. Wilſon, iv. 63 - 

Bird v. Aﬀtcock, v. 258 


. Hooper, v. 524 


—— v. Kirk, i. 484 
— v. Ormes, ii. 228 
v. Oſulſton Hundred, in. 70 
—— v. Sedgwick, i. 259 
| Birkhead v. Coward, iii. 477 
Birt v. Manning, iv. 470 
v. Maſon, iv. 657 
v. Rothwell, iv. 656 
Bis v. Holt, iii. 336 _ 
Biſhop v. Burton, v. 509 
— v. Fitzherbert, iv. 504, 513 
——— v. Fountain, ii. 55 
v. Mountague, v. 257 
— v. Staples, ii. 620 
Biſhops the Cale of, iv. 638 
Biſſe », Harcourt, i. 36. iv. 141, 221 
Black v. Allen, iii. 808 
Blackamore's Caſe, v. 185 
Blackall v. Eale, v. 316, 317 
Blackbourn v. Grove, iv. 47 
Blackett e v. 82 
v. Finny, v. 98, 103 
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0 


Oo 


4 TABLE or,rxz NAMES, or rus, CASES 


Blackhouſe v. Moor, Vol. v. 273 
Blackitt 2. Criffop, i iv. 376 ; 
Blackman v. 797 5 ii. 8 
Blackmore” s Caſe, i. 89, 97 
v. Curb br; v. 319 
v. Tide iii. py. 
Blackſhaw v. Stephens, iv. $22. 
Blackſtock v. Payne, v. \ | | he 
Blackwell v. Aſhton, iii. 698 
— v. Harper, j Iv. 211 
Blades v. Blades, 11. 599 
Blake's.Caſe, v. 489 
Blanchard 2. Hill, iv. 211 
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Bland's Caſe, i. 49 


— Y Halelrig, i tl. 517 v. 309 


1 Inman, i Iv. 347 


Blaneard, 2. Galdy, iii. 730 


Bleke v. Grove, i. 156. iv. 119 


Bliſſet v. Cranwell, iii. 196 
Blithman's Caſe, ii. 125 


Blondwell v. Edwards, ii. 651 
Bloomfield's'Caſe, i. 195 
Bloyes v. Bloyes, iii. 472 
Blunden v. Baugh, ii. 99 
—— v. Euſtace, iv. 492 
Blugt v. Miller, i. 51 4 

v. Snedſtone, iv, 662 
Blythman. See Blithwan 
Boddy v. Taſſel, v. 412 

Bod wick v Fennel, i. 341 
Boer v. Landal, iii, 588 
Boerbam v. Waltham, i. 318 
Bohun v. Morgan, i Iv. 122 
Boiſloe v. Bailey, v. 321 
Bold v. Waters, iv. 391 
Bole v. Horton, iv. 650 | 
Bolingbroke Lord's Caſe, iv. 408 
Bolſton v. Holmes, i. 241 


Bolton v. Fenner, i. 172 


Bon 2. Smith, y. 500 _ 
Bond v. Edmonds, v. 362 
— v. Gonſales, iii. 599 
— v. Palmer, v. 241 
— v. Sparks, v. 242 
Bone v. Andrews, v. 18 


Bonham's Caſe, iv. 635 


Bonner v. Stukely, iii. 760 
v Walker, iv. 394 
Boomer v. Cleeve, iv. 659 
Boon v. Comfortle, v. 521 
Boot v. Graham, v. 329 


Booth v. Booth, ii. 363. ii. 1276 


— v. Cook, v. 420 
Y Franklin, v. 80 
v. Potter, iv. 470, 7 
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v. Blithman, v. 365 


| bah See 


Bopwright v v. Harvey, Vol, ii il. 707 


Boraſton's Cale, li. 63,7 74. li. 410 1 


Borcton v. Nicholls iv. 314 


22 | kts s Caſe, iv. 690 


— . Hall, v. 273 
Borret v. Boyes, ii. 437 


Bo ſanquett . Daſhwood, v. 415 
HBoſcawin v. Cook, 1; 546, 


iv. 18 


— v. Herle, i. 541 
Boſon v. Sandford, iii. 561 
Boſppole. See Baſpoole. 
Bolton. | See Bolſton 
Boſvile, iii. 788 | 
Boſwell v. Emery, it, 52 | 
Boſworth v. Hearne, i. 340 
| v. Ridgley, iv. 113. 
Bott » . Brabalon, v. 66 
Bottle v. Wood, iii. u 5 
Bottomly v. Harriſon, v. 274 
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v. Frind, ii. 163 
| 2. Laab. ir. 143 
1 Wiſeman, ii ii. 366.1 iv. 446 
Bovey 's Caſe, ii. 248. iv. 71 | 
v. Skipwith, iii. 650 
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of —-— . Smith, 11. 536, v. 394, 504 
\ |: Boughton v. Boughton, ii ii. 604 - 
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. Wright, v. 75 
Bould v. Winſton, v. 364, 371, 376 
| Bouliton's Caſe, v. 175, 181 

; Boulſworth v. Pilkington, v. 250 
Boulton's Caſe, v. 264 

Bouny's Caſe, iv. 354 | 
Bourne v. Carrington, v. 313 
— . Church, v. 23 

v. Cooling, ii. 236 

v. Mattaire, iv, 385,387 
3 v. Ely, v. 39 
Bowington v. Parry, v. 33 
Bowler v. Jenkin, v. 235 


4 — . Owen, v. 576 


Bowles's Caſe, ii. 268. v. 459 
v. Laſſels, iv. 461 
Kieler v. Poor, ii. 278, 497 Iv. 96, 


OY 
1 Milbank, ii. 81. 
Bowyer v. Rivett, iii. 30 
Boxe v. Barnaby, iv. 492 

v. Read, v. 325 

Boyes v. Boys, f iv. 521 

2. Ellis, v. 67 
—— ». Twiſt, v. 235 
Boyficld v. Brown, i ii. 601 
Boyle v. Boyle, iv. 257, s 
Boyes 


Brabroke's Caſe, ii. 546 
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2 adford's Caſe; i. 251. iii. 59 
Bradlin » Milbank, iii. 30% 
Bradſhaw's Caſe, iv. 375 
Eyre, i. 394 
. Salmon, i. '$45- iv. 18 
—— v. Swanton, i. 0 
Bradſtom v. Buck, ii. 423 

Brady v. Johnſon, ii. 174 

Bragg's Caſe, ii. 124 

Brain's Caſe, iii. 668. 

Braithet's Caſe, ii. 452 

Bramer v. Thornton, v. 93 

Brand v. Cumming, v. 416 
Braoſley v. Keridge, v. 538 
Brakier v. Beal, i. 338 

Pray v. Haines, iv. 494 
— v. Tracey, v. 473, 478 
Breadon's Caſey ii. 282 p 
— v. Gill, iv. 251 
v. Pierce, ii. 110 
Breereton v. Evans, iii. 443 
Preton v. Jones, iii. 60 
Prend v. Brend, iii. 640 
Brenen v. Currint, v. 271 
Brent's Caſey v. 382 
— v. Engliſh, ni,. 646 
Brett v. Cumberland, i. 528 
— . Prettiman, i. 176 . 
v. Rigden, ii. 86. iii. 21. v 
— v. Shepherd, iv. 137 
— v. Ward, ii. 388 
Bretton. 'Sce Britton 
Brewſter v. Kitchel, i. 540. iv. 657 
—— v. Parrot, iii. 461 - 
Bridge v. Langford, iv. 495 
Bridgeham' . Frontee, i. 82 
Bridgcham's Caſe, i 626 v. 463 

v. Charleton, ii 490. iii. 3 I '5 

Bridges 2. Enion, iv. 283 
v. Horner, ii. 6 
—— . Williamſon, v. 30 
Bridgewater v. Betheway, v. 212 
v. Bolton, ii. 55 
Ve Bythway, i iv. 80 
Briers v. Goddard, ii. 382 
Bright v. Enion, v. 247 
—— v. Smith, i. 686 
Pringloe v. Morris, 1. 203 
Briſco v. Aier, iv, 285 
— v. King, i. 329 

briſden v. Huſſey, i ii. 682. iii. 407 
Priltol v. Clarendon, iii. 94 

— Hungerford, n. 428 

— v. Proctor, iv. 126 
Britain«y. Greenville, jii. 8 13 
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Brittridge's Cate, iv. 507, 510 
Broby v. Lumly, ii. 240 
Broddeck v. Briggs, i. 85 
Broderick v. Broderick, v. 505 
Brograve v. Watts, 1. 589. i iv. 425 
Broke v Smith, i. 399 
Broker's Caſe, ir. 697 

— v. Smith, iv, 391 
Broking v. Came, 1. 563 
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I Bromfield's: Caſe, v. 360 


—— v. Williams, i. 535 

v. Witherly, v. 401 

N Hammond, ui. 653 

——— v- Jefferies, i. 70. lit. #74 

Brook's Caſe, ii. 495 
V. Mountague, iv. 498 

v. Stroud, ii. 398 
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| 426 oY 
Littlehale v. Boſanquet, v. 22 
Littletan's Caſe, i. 249. li. 83 
v. Hibbins, ii. 435 
Liveridge v. Hodges, v. 160 


0 
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| Livermore v. Martin, iv. 498 


Lloyd. See Loyd 
Lo v. Sanders, iv. 506 | 
Lobby v. Gildart, i. 23 
Lock v. Lock, iv. 500 | 
v. Tilliard, ii. 210, iv. 679 
Lockey v. Lockey, iii. 128, 513 
Lockyer v. Eaſt India Company, i. 
682 | . 1 
Loddington v. Kime, i. 60 
Lodge v. Jennings, v. 285 
Lodi v. Arnold, 203 
Loeffes v. Lewin, i. 685 
Loffield's Cafe, iv. 343 
Lomax v. Armorer, n. #47 
Lombard's Cafe, ii. 541 
London v. Craven, v. 13 © 


_— Biſhop e, Hickeripghill, iv. 
e * 


| v. Nichgls, v. 100 
— Webb, v. 492 
Chamberlain's Caſe, i. 339 
— v. Graſcourt, . 339 
City's Cafe, i. 589 

— v. Coates, i. 681 
* Greyme, v. 457, 
v. Vanacre, iv. 432 
— v. Wood, iv. 639. v. 

425, 427, 428, 429, 430 

— b or, 4 Mortis, if 691 

— Barber Surgeons Compan 

„ir 
India, Eaſt, 
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"Ea of, v. Broughton, iv. 


v. Dupeſter, v. 430 


Londor, 
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| *. Moyer of, v. Gre Mb i. 
165 | 

—— Sadlers Company v. Bad- 
cock, iii. 601. 

—— Sheriffs, v. Harvey, f iv. 447 

— v. Player, iv. 447 

Long's Caſe, iv, 221 

v. Glouceſter, Bilhop, ii. 669 

ngford v. Eyre, v. $97 ! 6-421. 

rd v. Turk, v. 89 

Love? s Caſe, i. 175, 

— . Windham, i ii. 77 f 

 —— v. Wotton, iv. 658, 659. b 

pokes , Coles ö | 
s Caſe, v. 24 , 423 

Loveit v. Goddard, 5 325 

Lovelace's Caſe, i. 639. iv. 643 

v. Cockatt, 1 iv. 87 

v. Juniper, ii. 222 

Lovell v. Bidgood, ii. 515 

Lovey v. Arnold, v. 184 

Lougher v. Williams, i 1. $34- iii. 20 

Lovie's Caſe, ii. 77, 258 

Lowe's Cafe, v. 

Lowen v. Bedd, v. 521 

Lowfield v. Bancroft, i iii. 498. 

v. Stoncham, v. 515 

Lowick's Caſe, v. 119, 146 

Loyd v. Brocking, iv. 315 


—— v. Carew, ii. 680. iii. 1 32 
. Eagle, iii. 125. v. 223 

ü u. Evelin, ii. 546 

—— v. Gregory, iii. 138, 344 

nn Read, v. 392 

— Say and Seal, Viſcount, ii 


+ $24 
— v. Spillet, v. 382, 390, 537 - 
—— v. Walcot, ii. RT 
Lucas v Fulwood, ,i 1 
v. Harlow, iv. 128. v. 303 
— London, v. 30 | 
2595 o 
Lu e i. 541 
Lu v. Bradley, i. 652 
v. Lopez, i iii. 808 
Ludwell 2. Hole, iv. 494, 515 
Lugg v. Lugg. v. 531 


v. Palmer, itt. 611 
Lundy's Caſe, iti, 3 3 
Luther v. Kirby, v. 5 34 A 

\ Lutterell's Caſe, iy. 15 

v. Weſton, i iii. oe * 
Lutwick v. Piggot, 1 415: 
Lutwydge v. Jameſon, iv. 327. | 
Luvered , Owen, v. 104 


——— — CG 


l v. er v. 513 


v. Cardy, iv. 169 | | 


Manby v Scott, i. 296, 300 


_ | Manley v. Lov 
{| Manlove 2. Ball, ai. 634 


1 22. v. 373 
Lu ey v. Fox, iv. 40 4 


I Mansfield's Caſe, ii, 538 


x | Margaret and Marſhall'sCaſe, i! 


| Hawes and Templeman v. Cle 
Vol. v. 403 | Markhi 
Lynn Regis, Mayor d Buys — 
e of, i. 50 


Le v. Penny, v. 369 
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[14 one Marlbe 

M. 
Mailer 
ABV v. Shephard, iv. 106 Marlo! 
Maccarty v. Wickford, Marric 
730, 731 Mar ro 


Macclesfield's Caſe, iii. 128 
Machill, v. Clark F- 3 
Machin v. Malton, i i. 516 * 
Mackaller v. Todderick, iv. 455 
Mackally's Caſe, v. 30) 


Macro v. Hull, v. 246 Marſh 
Maden v. Micox, iv. 311 — 
Maddiſon v. Shore, ii. 295 Marſl 
Magdalen College's Caſe, ii. ro Bow 
395+ iv. 199, 650, di, "i 

327, 336 2 
Maidſtone v. Kent, i i 673 Marf 
Maine v. Scott, iii. 71 3 Mart 
Major v. Brandwood, i Ul. 53. ir. 30 * 
rt 


v. Talbot, i. 545 
Malverer v. Hawſby, i. 398. ii. 70 
v. Spinkle, v. 467, 484 
Mallet v. Mallet, iii. 356, v. 465 
| Mallock v. Eaftly, ii. 614 
Mallom v. Bringloe, iu. 799 
Malloon v. Fitzgerald, iii. 23. u. 32 
Mallorie's Caſe, iii. 440. iv. 350 
v. Marriot, v. 98, 99 
Malone. by =. Malloon 
Malory. See Malorie 

Man's Caſe, ut. 573 

v. Ballet, i. 367 


| Mancheſter College v. Trafford, 


-4335> 517 
Manfield v. rd, ii. 56% 
— 7 Iv; 661, 664 


Manning's Caſe, i. re lie 76 f 
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Manſell v. Ma Wai. iv. =» 394 
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Markant v. Twiſden, Vol. ii. 84 1 | Maſſey'v. Aubrey, Vol. i. 142/ 
Markham's Caſe, iv. 212 '* | Maſters v. Lewis, i. 691 


. Cobb, iv. 115. v. 176, v. Maſters, v. 50 

265, 266 | v. Wood, iv. 128 5 
. Forteſcue, ii. 223. iv. 38 Maſtin v. Abdee, v. 410 
. Jennings, i. 142 Mather v. Brinker, v. 318 it 


Marks v. Marks, i. 422. iii. 2 l. v. 3 v. Holmwood, v. 14 

Marlborough, Ducheſs, v. Wig- v. Mills, iv. 94 8 
more, i. 107 Matthew. See Matthews 

Maler v. Ayloffe & al“, v. 306 Matthews v. Alderton, iv. 1123 

Marlow v. Smith, v. 393 —— v. Croſe, iv. 483 . 

Marriot v. Marriott, v. 539 v. Croſa, iv. 496, 521 

Marow's Caſe, iii. 374 v. Erbo, iii. 776 

—— v. Turpin, ii. 18, 19 v. Phillips, iii. 5 16 


* 


 Marſh's Caſe, ii. 198 6 —— v. Stranſon, v. 275 

— v. Aſtry, iv. 442 — v. Weſton, iii. 404 
— v. Edmunds, iii. 712 Matthewſon's Caſe, iii. 70 
— v. Whetſtone, ii. 210 _ | Matthifon, qui tam, v. Allanſon, v. 
Marſhal v. Gibbs, iv. 84 254 079 
—— v. Riggs, v. 193 Maund's Cafe, iv. 353 
Marſhal the's Caſe, v. 401 Maure v. Harriſon, ui. 700 
Marſhalſea's Caſe, v. 169 Maxwell's Caſe, ii. 258, 548 


Marſham v. Buller, v. 248 


May v. Proby, iv. 453 
v. Humber, i. 482 i 
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Marſton v, Cleypole, v. 101 Mayhew's Caſe, wi. 397 
Marten, See Martin Maynard v. Baſſet, ii. 667 
„ Marters v. Whitfield, iii. 761 Mayne's Cafe, v. 4ùũ9 + - 
Martin Van Henbeck's Caſe, v. 41) v. Diggle, iv. 487 
Martin v. Blithman, 1. 176 v. Somner, v. 30 
2. Burling, iv. 492 Mayo v. Archer, v. 285 
5 —— v. Clerk, ii. 70. iii. 467 v. Coghill, ii. 777 
v. Crump, iii. 589 Mead v. Bigot, i. 1177 + 
v. Douch, v. 388 | —— v. Thurman, v. 57 
$2 — v. Ducket, iii. 772 | Medhurſt v. Balamy iv. 496 «bf 
v. Long, ui. 78 Medina v. Stoughton, i. 51. ie. 
— . Molin, i. 460 | 64 49 | ICT . 
v. Nicholi, ii. 169 | Meers v. Holbech, v. 403 
v. Wyvel, iv. 144 v. Stourton, iv. 237 
Martyn. See Martin | Mekins v. Minſhaw, iv. 251 th 
Marwood v. Dorrel, iii. 798 | Mellet v. Herbert, iv. 519, 526 


—— . Turner, v. 523, 536 Melliſh v. Arnold, v. 250, 291 
Maſcall's Caſe, i. 5 37 ; v. De Coſta, ii. 675 


—— v. Davy's, iv. 575 Mellor v. Spateman, i. 387 
— v. Price, v- 56, 72 v. Walker, v. 206 
Maſchall. See Maſchall Mercer v. Hilſden, iv. 517 
Maſham v. Bridge, iv. 489 | — v. Sparks, iv. 512 
Maſon v. Abdy, v. 411 Meredith v. Jones, ii. 262 
— v. Dixon, ii. 445 | Meriton's Caſe, i. 539 
— v. Hanſon, ii. 442 | Merrell v. Rumſey, iv. 303 
4 . Jackſon, i. 518 v. Smith, ü. 173 
v. Keeling, v. 194 Merrick's Caſe, ili. 533 


— v. Redline. 7. 20s Mervia's Cie, ith 60 +1 
— . Simmons, iy. 682 v. Lyds, v. 484 4 
——_ Thompſon, iv. 485, 506 ? Metcalfe . Deane, ii. 296. iii. 269. 


— v. Watkins, i. 410. iii. 7 v. 250, 288, 291 
Maſſa v. Dauling, v. 419 Methuen v. w iv. 576 
| Malenburgh v, Aſh, v. 374 3 
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Methwin v. Thiflleworth Hundred, 

5 Vol. in. 74 

Methwold v. Anguiſh, ii. 516, iii. 147 

2 v. Bawd, ii. 211 

Meudyke v. Stint, i. 564 

Michael's Caſe, iii. 700 

. Aleftree, iii 562 

Michelborne's Caſe, i. 632 

Michell. See Mitchell 

Mickel. See Mitchell 

Middlemore v. Goodall, i. 537 

Middleſex, Sheriff's Caſe, i iv. 575 

Middleton's Cafe, iii. 532, 751, 772 

v. Forder, v. 2 

Midgley and Gilbert v. Lovelace, i. 

9 i. 217 

Milborne's Caſe, iii. 67 

Mildmay's Caſe, i. 411, ii. 257, iv. 
639, v. 354» 365 

v. Dean, v. 215 

Miles v. Baker, v. 291 

— v. Williams, iv. 647 

Millen v. Faudry, v. 178, 179 

Miller's Caſe, iv. 503 

— v. Manwaring ii. 66 3» ü iü. 427 

v. Race, v. 266 | 

—— . Warren, iii. 497 | 

Milliner v. Robinſon, iii. 445 | 

Milner v. Reeve, iv. 488 N 

Mille v. Snowballs, i t 

— v. Wilkins, iv. 636, 655, 658 | 

—— v. Williams, iv. 647 | 

Milward v. Ingram, i. 199i iv. 88 

Min. See Minn ; yt 

Minchamp' Caſe, ii. $550 Fl 

Minn, v. Cole, iv. 99 1 

— v. Cooghton, ii. 369 

Minors v. Lerdſord, iv, 485, 511 77 

Minchall u. Minſhall, iv. 301 

Mints v. Bethel, iv. 93 | 

Mires v. Solebay, v. 260, 267, 312 

Miſgret v. Miſgret, iii. 480 7 

Mitchell-v. Crofts, iv. 49 

Cue, ii. 179. iv. 413 

——— v. Hyde, i Its 147 

v. Neale, i. 46 

— Reyoalds i üi. 705 

Mirton's Caſe, ji. 238, ii. owe: iv. 


431, 437 

Mixed Money, the Caſe of, v. 5 
Mohun +. Orby, ii. 36r, 362 
Moir v. Monday, v. 160 
Molin's Caſe, iv. 21.2, v. 41 
— s v. Wheatly, i. 219 

olineux's Caſe, ti. 10 iv. 689. v. 116 
———— v. Mulligcux, i. 91. 


| Molyn. 
Money & al.“ b. Leech or Leyd, vd 


Montague. 
| Montal v. Wolington, ii. 1 $7 

| Montjoy. See Mountjoy 

| Mood v. London, Mayor of, v. 425; 


. Sluce, iii. 591 


Moore. See Moor 


| Moreton's Caſe, v. 104 


|] ——— v. Hopkins, ii. 444, v. 23 
| MI s Caſe, v. 418 


| ——— v. Gelder, iv: 391 
———— v. Golder, ii. 8 


- | ——— v. Les, iii 607 


Mollineux. See Molineux nl 
See Molin | 


Morſe 
2 
Morſto 
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loſede 
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| i. 221, 327 
Moneypenny v. Brown, v. 538 
Monings v. Wailey, iv. 98 
Monk v. Clayton, iii. 562 
Monkton v. Paſhly, v. 198 
See Mountague 


Moſs v 
otam 
Motley 
ott 4 
q 
Motter 
otteu 
ſoulto 
Mounſ, 


429, 430 
Moody 2. 8 i. 
| Moor s Caſe, iv. 646 
—— v. Brown, v. 197 
—— v. Clipſam, iv. 386 
—— v. Foſter, iv. 490 
*. Godfrey, i itt. 486 
— v. Green, iii. 764 
—— v. Huſſey, ni. 425, iv. 652 
—— v. Moore, i. 460 
—— v. Onflow, iii. 211 
v. Parker, ii. 61 
—— v. Reynolds, iii. 760 


ount; 
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lulſo, 


urra! 


Mordaunt's Caſe, iv. 435 
v. Bridges, i iv. 426 
——— v. Thorol, ii. 151 
v. Walden; f iv. 20 
Mordington's Caſe, iv. 235 
More. See Moor 


v. Cloebury & al.“, iv. 58: 


v. Green, v. 432 

v. Sock, ii. 437 
—— ». Vaughan, iv. 107 
v. Williams, iv. 485, 503 
— v. Wye, iii. 237 
Morley v. Morley, v. 400 
Morrice. See Morris 
Morris's Caſe, v. 451 

v. Antrobus, iii. 359, 362 

— v. Chapman, i. 171 
v. Fletcher, ii. 219 


v. Iſham, ii. 535 


——— v. Prince, v. 310 
v. Webber, iti. 592 
iv. 290 
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Horriſon v. Cade, Vol. 506, 5 10 | 
Morſe v. Sluce, i. 345, iii. 561 
2. Thacker, iv. 512 
lorſton v. Parrie, iv. 672 
Horton. See Moreton 
ſoledel's Caſe, ĩi. 238 
Moſeley v. Foſſet, iii. 181 
v. Warburton, ii. 361 
oſs v. Hardy, v. 3 
ſotam v. Motam, iv. 520 
Motley v. Sleney, iv. 512 
ott v. Hales, 111, 368 
v. Williams, iv. 593 
lotteram v. Jolly, ii. 184, 665 
lotteux v. London Aſſurance, iii. 601 
ſoulton v. Clapham, iv. 499 
ſounſon v. Liſter, iii. 720. iv. 174 
v. Weſt, v. 290 
ountague's Caſe, ili. 405 
v. Jefferies, v. 527 
v. Sandwich, iii. 511 
lountford v. Sidley, v. 94, 109 
lountjoy's Caſe, i. 447, iii. 340, 358, 
6 
b Tode, it, 659 
lorle v. Ewer, v. 68, 104 
v. Moyle, v. 458, 460, 461 
oyſe v. Giles, iii. 206 
loyſer v. Gray, iv. 376 
lucarry v. Eyres, ii. 10 
lulack, qui tam, v. Speering, iv. 22 
ulineux. See Mollineux 
lulſo, v. Shere, iv. 410 
uray's Calc, i. 226 
v. Derby, Earl of, ii. 529 
v. Eyton, ii. 551, iv. 639 
v. Wyſe, ii. 55 
urreli v. Cox, v. 402 | 
lulgrave v. Bovey, iv. 490, 522 
v. Neviſon, v. 243 
v. Parry, ii. 71. iii. 468 
v. Robinſon, iii. 712 
ultard v. Hornden, ii. 510 
luton v. Vateman, v. 317 
iton's Caſe, ii. 493. iii. 203 
Hun. See Minn. 
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alie's Caſe, v. 41 
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Needham's Caſe, ii. 37 


- 6 - 0 
Needler v. Deeble, 5 646, 659 


— v. Wincheſter, Biſhop, iv. 212 
Neele. See Neale 

Nelſon v. Oldfield, v. 539 

— v. Smith, iv. 504, 513 

— v. Woodward, v. 94 


© | Nelthorpe v. Anderſon, i. 307 


v. Farrington, v. 260 
Nettervil, Lord's Caſe, iii. 129 
Nettleville's Caſe, iii. 480 
Nevil's Caſe, i. 120, 579. ii. 656. 
iii. 743 
—— v. Hammerton, i. 393 
v. Nevil, iii. 468, 486 
—— v. Sanders, v. 381 
v. Soper, iv. 96 | 
Neviſon v. Whitley, iv. 78. v. 421 
Newberry, Weaver of's Caſe, i. 438 
Newcaltle, Earl of, v. Suffolk, Earl 
of, v. 386 
Newcomb's Caſe, iii. 383 
v. Bonham, iti. 634. 
v. Harvey, ii. 15 
Newcomen's Caſe, iii. 389 
v. Barkham, ii. 86. iv. 303, 
„nee 
Newdigate's Caſe, ii. 283. v. 477, 482 
Newf v. Chamberlain, v. 73 
Newman v. Moor, iv. 381 
v. Ringerby, iv. 522 
v. Smith, v. 197, 217 
—— v. Strafford, Inhabitants, iii. 73 
— and Stone's Caſe, ii. 584 
— v. Zachary, i. 29 
Newport's Caſe, ii. 368 
v. Godfrey, ii. 434 
New River Company v. Graves, iv. 
650 
Newſon v. Waters, v. 32 
Newt v. Chamberlain, v. 53 
Newton v. Rowland, iv. 223 
v. Shaftoe, it. 33 
v. Trigg, i. 249 
— v. Weeks, ix. 107 
Newys v. Lark, iv. 656 
| Nichol. See Nicholls 
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| Nicholas's Caſe, iii. 807 


v. Elliot, v. 71 

Nicholl's Caſe, iv. 58, 128. v. 294 
v. Jeames, iv. 63 

v. Newman, iv. 377 

v. Rainbred, iv. 16 


ate, v. Reeve, i. 43 f. ii. 18 5. ii. 708 
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v. Webb, iv. 492 . 
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Nichols 9. Wilder, Vol. 1d. 575 of 


' Nicholſon v. Croft, iii. 601 . 


Nickſon v. Brohan, iii. 564 _ 
Nightingale v. Bridges, v. 295 
Noble v. Lancaſter, v. 4 
Noel v. Nelſon, ii. 509 


— v. Wells, ii. 398 


Nokes Caſe, v. 436, 43 


v. James, 1. 530 
— ». Stokes, iv. 290 


Nokes. See Noke 
Norden v. Fox, iv. 19 
v. Levit, ii. 431 


"Norfolk'sCaſe, i. 157-171, 77, 258, 


581. v. 123 
—— v. Johnſon, v. 311 
». Newcaſtle, Duke of, i. 639 
Notman v. Beaumont, v. 245 | 
v. Symons, iv. 496 
Norrice v. Norrice, iti. 49 
Norris v. Gawtry, Hundred of, iii. 73 
v. Staples, i. 338 
v. Wincheſter, Marquis as ii. 
553 
North v. Compton, ii. 67 \ 
v. Fines, iii. 755 . 
v. Hoyle, iv. 31 
5 Earl of's, Caſe, iv. 406, 
501 
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Northcote v. Underhill, 3 {Fe 
Northumberland, Counteſs of's Caſe, 


iii. 262 


——— v. Burt, iv. 495 
Norton v. Sims, iv. 438 
Norwich, Biſhop? s Cale, iv. 657 
v. Prickett, iv. 406 
Mayor and Commonalty of, v. 
John, ii, 389 

—— v. Johnſon, v. 470 
Nourſe & al, b. Varmouth, v. 3857 
Nowell v. Sands, v. 21 
Noys v. Mordant, iii. 642 
See Newdigate 
Nurſe v. Yarmouth, iii. 452 
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ATES v. Robinſon, ii. 347 - 
Obrian v. Frazier, iv. 413 
— 2. Ram, 1. 293, iv. 420 
Occallian's Caſe, v. 137 
Octavian Lombard's Caſe, ii. 541 


v. Watts, iii. 813 A 


Earl of*s Caſe, ii. 69, 158 
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| Opey v. Addiſon, i. 627. ii. 594 
Mayor of, v. Ward, v. 


| Offory, Biſhop's Caſe, iti. 367. iu. 67 


Oddye v. Preſton, Vol. i lt. 163 
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Odiarne v. Whitehead, li. 96 49 
Odiham v. Smith, iii. 52, U. * Oxenha 
Ody v. Yeates, it. 212 Oxford 
Offle v. Whitehall, v. 98 — 
Offley” s Caſe, ii. 390 _w_ 
v. Beſt, ii. 404 „ 

v. Ward, i iii. 609. ir. 279 
Oglethorpe, 2 . Hyde, iv. 434. — 
Ognell's Caſe, i ii. 107, 2 32. ii. 113, -—— 
iv. 364 — 
ii. 3 
2 V. „Sell, iv. Tos = 
v. Vitears; ii. 178 Oxwick 
Oldfield v. Whitherley Hundred, i, ( 
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Oldham v. Pickering, ii. 278 
Oldis v. Donmill, iv. 252 
Oles v. Thornhill, i 419. iii. 709 


IOlixant v. Perineu, v. 33 AC 
Olive v. Vere, ſi. 223 Pac 
Oliver v. Collins, ji. 657 Packmat 
—— v. Thomas, iii. 5 10 
Olliet v. Beſey, v. 170 bie's C 


Omelaughland v. Hood, iii. 445 
Omulcuune v. Ayres, ii. 230 
Ongnell. Sec Ognell 
Onſlow's Caſe, i. 579. iv. 229 
— . South, iii. 478 


U. 
Pet's 


v. Thomaſius, iii. 314, 417 

Orby v. Mohun, i ii. 471 

Orde v. Hemming, iii. 655 

Odeway v. Godfrey, ii. 433 

Orme v. Smith, iii. 471 

Ormond's Caſe, i iv. 176, 195. 34 

——— v. Bierley, iv. 377 

Orton v. Fuller, iv. 501, 514 

Oſborne's Caſe, it. 683. iii. 468, 69 
v. 197 

——— v. Bradſhaw, v. 432 
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——— . Jay, iii. 309 

v. W e iii. 341 

1. 137 

Vo 5 iii. 52 

v. Villiers, ii. 426 
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Oſſulſton, Lord, v. Yarmouth, Lor 
lt. 635 
Oſwald,” 1 nbabitants of, v. „ Wakio 
a Inhabitants of, i iy. wg 
Otway's Caſe, ii. 545 
Owen's Caſe, v. 119,486 
— v. Aprice, i. 18. iii. 350 
—— v. Bulkley, iv. 47. F 
—— v. Morgan, ii. 546 
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— of Truſt. See Uſes and Truſts, 

(E) v. 393 


Breaking Doors. See Execution, (N) 
Sheriff (N) iv. 454 

Gaol. See Gaol and Gaoler, 

(G) ii 6335 | 

Brevium Offcina. See Court of Chan- 
cery, (A) i. 585 

Bribery and Corruption in an Elec- 
tion of a Member of Parliament, 
Sce Court of Parliament, (D) i. 
575 

for obtaining an Office. See 

2 Office, iii. 744 

Dridges, i. 329 

Bringing Money into Court. See 

Tender_and bringing Money 


into Court, v: 
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Bringing Money, counterfeit, imat 
Re See Traks (hy. 
Brokage marriage. See ; 
(D) Vol. iii. Page 378 
Bubble Act. See Premunire, iy, 147 
Buggery. See Sodomy, iy. 359 
Bulls from the Pope. See Premuni 


680 Tithes, (U) Tala 
Burgage Tenure, See Tenure 


Hl (0) 

urglary, 1. 332 

Burial. See Papiſts and Popiſh Re- 
cuſants, (A) ui. 78 

Burrough. See Borough 

Buying Offices. See Offices (F) 

6 Popiſh Books, & c. See Pa- 
piſts, (C) iii. 790 

| a Title. See Maintenance, 
iii. 525 1 

By Laws, i. 337 


AM BRIDGE. See Univerſities, 
v. 326 
Canon and Civil Law. See Execu- 
tors and Adminiſtrators, 11. 
71 1 
Canons. See Court of Parliament, i. 
570, Courts Eccleſiaſtical, i. 
611 | 
Capacity to bring Actions. See Aﬀts 
ons, (B) i. 28 | 
——— to contract. See Agreement, 
(A) i. 67 | 
for more of Capacity. See 
Ability (a: 
Cape, Grand and Petit. See Actions, 
(A) i. 29 wk 
Capias ad Satisfaciendum - See Exe- 
cution, ii. 351 | 
Caption of an Indictment. See In- 
ditment (I) 
Capite, Tenure in. See Tenure E 
Cards. See Stamps, 0 iv. 623 
Carriages. See Soldiers (D) 
Carriers, i. 343 Vs 
Cartway. Sce Highways, in. 54 
Caſe. See Actions on the Cale, i. 44 
Caſtle Guard, Service by- See Te- 


nure (M) 
Caſualty. See Uſury (D). 
Caſtratior. See Maihem, ut. 519 
Cattle. See Tithes, v. 6 
Cavcat to a Will. See Executors and 

Adminiſtrators, ii. 403 
Cauſ 
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Eſcape, ii. Page 233 
Criminal. See Bail, i. 219, 
on. See Bail, 1. 205 t 
duinty in Amendment. See 
Amendment (E) 

in an Award. See Arbitra- 


ment and Award, (E) 1. 
142 

in ' Conſideration. See Aſ- 
ſumpſit (C) 


in a Deſcription of a Copy- 
hold. See Copyhold (H 

in Cuſtoms. See Cuſtoms (E 

in a Declaration. See A- 
mendment and Jeofail (E) 


in a Return to a Habeas 
lit. 12 


lt. 424 0 
in a Libel. See Libel (A) 
Wu, 493 ; L 
in a Modus Decimandi. See 

© Tithes, (R) v. 81 

in Pleading. Sce Pleas and 
Pleading, (B) (I) iy. 13, 83 

in a Promiſe. See Aſſump- 
"fit, (E) i. 174 

in Actions for Scandal. See 
Slander (I) 

in a Venue. See Vifne or 
Venue, (F) v. 325 

ina Verdict. See Verdict ( 

icate of a Bankrupt. See 

Bankrupt (K) 

3 See Smuggling, 

iv. 


- Tri by. See Trial (C) 
3 349 

hal = Jurors. See Juries (E) 
wnperty, i. 360 

Medley. See Murder, iii. 
676 


Chancery, i. 585 


See Courts Ecclehaſtical, 
i. 610 


fitable Uſes and Mortmain, i. 361 


har 
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(C) 
Party. See Merchant, iii. 
596 


els, See Goods and Chattels. 
See Fraud, ii. 593 
Mer, County Palatine, Court of, 
See Court, i. 634 
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Corpus. See Habeas Corpus, | 
in a Leaſe. See Leaſes (L) IF 


her —_ of the Foreſt, i. 637 
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Church. See Churchwardens, Vol. 
i. Page 370 
not coming to. See Hereſy, 
(PD) in. 42 ; 


Churchwardens, i. 370 
Church-Yard. See Churchwaxdens, 


i. 372 

Cinque Ports, Court of. See Courts, 
i. 650 

Circumvention. See Agreement 

(B) 

Citation. See Courts Ecclefiaſtical, 
(E) 1. 620 

Civil Cauſes. See Dail, i. 205, 


* Eſcape, ii. 233 
—— Law. See Bail, i 205. Court 
of Admiralty, i. 629, 631. 
Diſtreſs, i. 105. Dower, ii. 
117. Executors and Admini- 
ſtrators, ii. 371. Infancy and 
0 Age, (A) iii. 118. Uſes and 
Truſts, v. 340 | 
Claim, Continual. See Continual Claim 
Conuſance. See Pleas and 
(* (E) Univerſities 


—— of Property. See Replevin, 

(J.) iv. 381 

Claims WW Demands. See Releaſe 
I 

Clergy, Berefi of. See . Burglary, 
() Felony, 1 ii. 476, Mur- 
der (D 

Clergyman. See Execution, (G) ii. 
60 


tion, (G) ii. 360 
Codicil. See Wills (E) 
Coin. See Prerogative, (B) iv. 160 
Collateral Deſcent. See Deſcent (B) 
Colleges, Members of. 3 Manda- 
mus, (C) iii. 
Colloquium. See e (8) i 
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dery, Court of. See Court of } Colluſion. See Fraud; ii. 593 


Colour in Pleading. See Pleas and 
Pleading, iv. 102 

in "Treſpaſs. See Treſpaſs, 
(I) v. 208 


of Feofiment. Sce Feoffment Comforters. See Court of Admiralty, 


| (D) i 628 
Commiſſioners of Admiralty. See Court 
of Admiralty, i. 622 


rupe (C) 
of Charitable Uſes. Sce 
Charitable Uſes (F) 


——— of Oyer aud Terminer. 


* in Action. See HAſſignment, | See Courts, i. 694 
(A) Baron and Feme (C) Commiſſioners 


3 
Clerks in holy Orders. See Execu- 


of Bankrupt. Sce Bank- 


is 


60 


Eccleſiaſtical, (A) Vol. i. 
Page 609 
of Sewers. See Courts, 
i. 652 5 
Commitments, i. 377 
— See Habeas Corpus, 
(A) in. 7, 12 
Committees. See Ideots and Luna- 
ticks (C) 
Common, 1. 385 | 
Bail. See Bail, i. 205 
—— Pleas, Court of, See Court, 
1. 595 | 
 ——-— Prayer, Offences againſt it. 
| See Hereſy, iii. 40 
— Recovery. See Fines and 
A nes ii. 520 
Commoner. See Common, i. 390 
Commons, Houſe of. See Court of 
Parliament, i. 566 
Compact. See Baron and Feme (A 
Compoſer of a Libel. See Libel (B 
Compoſition. See Tithes (R) 
Compurgators. See Court of Sheriffs 
Torn, i. 640 
Concord. See Fines and Recoveries, 
b 
Concurrent Juriſdiction. dee Prohi- 
bition, (L) iv. 229 
Conditions, i. 395 
Confeſſion. See Approver, i. 130. 
Coroner, (E) i. 497. Evi- 
| dence, ii. 313 1 
Confidence. See Court of Chancery, 


i. 590 

Confirmation x Leaſes. See Leaſes 
( | 

Conformity. See Offices, iii. 72. 
Papiſts (A) iii. 784 

Conies. See Game, ii. 613 

Conſcience, Court of. See Courts, 
1. 658 

Conſervator of the Peace. See Jul. 
tice of the Peace, iii. 285 

Conſideration. See Aſſumpſit, (C 
(E) Bargain and Sale (D 

Conſiſtory Courts. See Courts, i. 612 

Conſpuacy. See Actions on the 
Caſe, (H) i. 61. Infor- 
mations, (B) iii. 166 

Conſtable, i. 438 

and Earl Marſhal, Court of. 

| See Court, i. 601 
Conſtruction of Statutes, Rules to be 
- obſerved in. See Statute (1 


— -— ET See Authority 
A 
Conſu'tation, tee Prohibition (D) 
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Contingency. 
Contingent Intereſt. See Releaſe 


Continual : 
SON 1 
Continuance of Parliament. See 
= Court of Parliament, i; (F) 
582 | 
in Pleading. See Pleas 
and Pleading, iv. 139 
Continuando. See Treſpaſs, (I) v. 


1 
Contract. See Aſſumpſit, i. 163; 
Contracts of Marriage. See Mar- 
riage (B 
or Neceſſaries. 
and Feme (H 
on Sea. 


See Baron 


Uſurious. See Uſury (C) 
Contumacy. See Qutlawry, iii. 945 / 
Conventicles. See Hereſy, iii. 37 
Converſation, Criminal. See i 
age, iii. 80 
Converſion. See Trover (BY 
Conveyance. See Grants (G) ü. 661, 
Leaſes, (1) iii. 411, Miſ- 
nomer (B) ii. 620, Uſes 
and Truſts, (D) v. 531 
- Fraudulent, See Fraud, ii. 601 
Conveyancing, modern Manner of. See 
Releaſe, (C) iv. 2 
Conviction, See Appeal, i. 122 
Convocation, Court of. See Courts 
Eccleſiaſtical, i. 610. He- 
reſy, ini. 35 
Conuſance. See Courts, i. 559. Fines, 
ii. 522 
| Chim of. See Pleas and 
Pleadings, iv. 32 
Coparceners, i. 443 
Copies of Records. See Evidence'(F) 
Copyhold, i. 455 | 
Cork, Sce Tithe (C) v.56 
Cornage, See Tenure (N) 
Coronation. See Prerogative (A) ir: 
152 Bo 
Coroners, 1. 491 


- 


(I) | Corporations, i. 499 


P l 
Corruption of Blood. See Forfeiture, 


| 


| wes in ” IF oo Offices. 
ol. iii. Page / 

Menas Oi of. Ses A Abbe, 

**. (A) i. 27. Error, ii. 192 

s i. 510 

in Amendment. See Amend- 

| ment, 1. 107 

i an action of Ejectment. See 
Ejectment, ii. 164 

Fc ui Tam See Actions 
Qui Tam, i. 42 

dpenant, i. 526 ä 

derture, Abatement by Reaſon of. 
See Abatement (G) 

drin. See Fraud, ii. 593 

Count. See Pleas and Pleadings, 
(A) iv. 7 | 

Gounterfeiting the Great Seal, Privy 

; gel, Privy Signet, Sign 

Manual, or Current Mo- 

7 5 &c. See Treaſon 

(H) 

lea. 


(I) (K) 
See Infancy and Age, 
(L) in. 163 
County Court. See Court of the 
County, i. 646 
Courts and their Juriſdiction in Gene- 
ral, i. 552 
—— of Record, i. 559 
— Superior, i. 558 
— Inferior, i. 559 
Court of Admiralty, 1. 622 
— of Aſſize, i. 607 
— Baron, i. 648 
— of Chancery, i. 585 
of the Cinque Ports, i. 650 


= of the City of London, i. 657 


of Common Pleas, i. 595 | 

of Conſcience. See Court of 
the County, i. 646 | 

>— of the Conſtable and Earl Mar- 
ſhal, i. 601 

— of the County, i. 646 

— of the Delegates, i. 613 

— Eccleſiaſtical, i. 609 

of Exchequer, i. 597 

of the Foreſt, i. 637 

> of the Royal Franchiſe of Ely, 
i. 636 

olf the Houſe of Lords, i. 583 

>— of the Hundred, i. 647 

— of the Huſtings, i. 657 

— of King's Bench, i. 591 
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| Courteſy. 
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Court of the Juſtices of Aſſiſe and 
; Niſi Prius, Vol. i. Page 607 

of Oyer and Terminer and 
Gaol Delivery, i. 604 

—— Palatinate of Cheſter and Dur- 

| ham, 1. 63 

of Parliament, 1. 566 

of Piepowders, i. 656 

of Seſſions of Juſtices of the 
Peace, i. 608 

Court of Commiſſioners of Sewers, i. 

MS: | 

of the Sheriffs Torr, i. 640 

of Stannaries, i. 652 

See Curteſy 

Creditors. See Fraud (C) 


| Creek. See Court of Admiralty, 


- (A) i. 623 

Criminal Cauſes. See Bail, 1. 219 

— Converſation. See Marriage, 
iii. 580 

Croſs Remainders. See Deviſes, (I) 
Remainder (L) 

Crown, limiting or denying the Suc- 
ceſſion of it. See Treaſon 
(R) (5) 

Cry. See Hue and Cry, iii. 6 

Curators. See Ideots and Lunatics, 
iii. (C) 81 

Currants. See Smuggling, (B) iv. 525 

Current Money, diminiſhing it. See 
Treaſon (I) 

Curteſy of England, i. 659 


Cuſtoms, 1. 669 


of Copyholders. 
hold (D) (E) 

or Duties on Goods exported 
or imported. See Smug- 
Sling, (A) iv. 524 

of London, 1. 680 

——— of Manors. See Copyhold, 

(D) (E) i. 462 


See Copy- 


D. 


AMAGE Feaſant. See Diſ- 
tieſs, ii. 116 
Damages, ii. 
——— in Replevin. See Coſts (F) 
Date. See Leaſes (E) iii. 340. 
Obligation (C) 
See Hue and Cry, (B) 


— Leet, 1. 645 

of London, i. 6 

— of the Marſhalls and Palace 
Court, i. 632 


Day-time. 
iii. 67 
Dean and Chapter. See Courts F.c+ 
cleſiaſtical, i. 610 
Death, Apr.cal of. See Appeal (A) 
| Dea:h 
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Death of the Kin g. See Abatement, 
(E) Vol. i. Page 7 
—— of Parties. See Abatement, (F) 


| 1. 7 e 

Debet and Detinet. Sce Debt, (F) 
! ; 

Debt, it. 13 

Deceit. See Actions on the Caſe, 


(E) i. 50. Fraud, ii. 593 
Decennary. See Actions, i. 33. 
Conſtable, (A) i. 438. 
Courts of Sheriff 's Torn, 
N i. 640 
Decimandi Modus. See Tithes, (R) 
v. 80 
Declaration in Pleading. See Pleas 
and Pleadings, iv. 8 


in Replevin. See Reple- 
vin (H) 
— in Treſpaſs. See Treſpaſs, 


(1) v. 192 | 
of a Truſt. See Uſes and 
Truſts, (B) v. 387 
— — of Uſes. See Uſes and 
| Truſts, (E) v. 355 
Dedimus Poteſtatem. See Fines and 
Recoveries, (D) ii. 527 
Deed. See Conditions, (A) Grant, 
ii. 644. Leaſes, (E) iii. 636 
fraudulent. © See Fraud, ii. 601 
Inrolment of See Bargain 
and Sale (E) 
Deer and Deer-ftealers. See Game, 
ii. 612, 61 | 
Defamation. See Libel, (A) ili. 
490. Slander (U) 
Defeaſance. See Releaſe (A) iv. 
6 


205 
Defence, full and half. See Pleas 
and Pleadings, iv. 31 
Degrees, Levitical. Sce Baron and 


Feme, (A) 1. 283. Mar- 
riage, (A) ui. 570 
Delegates, Court of. See Courts 


Eccleſiaſtical, 1. 610 
Deliverance (Second). See Replevin, 
(E) iv. 380. Superſedeas, 
iv. 675 | 
Delivery. See Obligations (C) 
Demands. See Rcleafe, iv. 285 
Demeſne. See Antient Demeſne, i. 
110 
Demiſe of the King. Sce Abate- 
ment, (E) i. 7 
Demurrer. See Pleas and Pleadings, 
iv. 129 
to Evidence. See Pleas and 
Pleadings, iv. 136 
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Denization. See Alien, 
„„ 
Denizen. See Alien, 
Denunciation of the 


(B) Ve.i. 
Gn 


xcommunication, l. 2 
Deodand, ii. 25 8 


Departure in Pleading. See Pleas 


and Pleadings, Iv. 122 
Depoſitions of Witneſſes. See Ex. 
| dence (N) 
Deprivation. See Prerogative, iv, 


Deputy $ Offi 
eputy. See er, in. 738, $he- 
fa ens She 


| Derelit Goods. See Prerogative, 
(B) iv. 164 
Lands. See Prerogative, 
(B) iv. 153 
Deſcender. See Formedon, (AYii. 587 
Deſcent, ii. 27 2 
Deſcription in Pleading. See Pleas 
and Pleading, (B) iv. 24 
Deſertion, Deſerters. See Soldiers (E) 
Detainer. See Forcible Entry and 
etainer, ii. 58 
Detinet. See Debt, (F) ü. 21 
Detinue, ii. 47 | 
Devaſtavit. See Executors and Ad- 
miniſtrators, ii. 430 
Deviſes, ii. 48 
See Wills and Teſtaments, 


7. 4985 
Dice. See Stamps, (D) iv. 623 
Dignity. See Miſnomer and Addi- 


tion, iii. 617 


Dilapidations: See Waſte, (D) . 
463 
Diminution, alledging of. See Er- 


ror, ii. 204 

— of the Current Money. 

See Treaſon (I) g 

Dioceſe. See Courts Eccleſiaſtical 
(C) 1. 614 : 

of Papiſts. See Papilt 

and Popiſh Recuſants, (A) 

iii. 80 

of Plaintiff or Defendant, 

See Outlawry, itt. 145 

Pleas and Pleadings, (F) 

iv. 36 

to rela or inherit. Ses 

Aliens, (C) i. 80 


Diſability 


Diſceit. See Deceit 
Diſcent. See Deſcent 25 
Diſcharge of 8; _— d Eſtate. 
See Bankrupt 
of a Promiſe, See Af 
lit (G 
N Diſcharge 


of Tithes, by Bull from 

the Pope, Grant, or other- 
wiſe, See Tithes (T) 
(V) (W) (X) 

Diſclaimer. See Pleas and Pleadings, 
Vol. iv. Page 104 
Piſcontinuance of an Eſtate, ii. 87 

— in Pleading. See 

Pleas e iv. 139 

0 of Books, Papers, &c. 
1 ws Fo Account, i. 16 


Diſcharge 


Disfranchiſement. See Corporations, 
i. 509 
Dilpenſation. See Prerogative, (D) 


iv. 177 

————- with a Condition. 
Condition (O) 1. 419 

Diſſeiſee, Diſſeiſor. See Leaks (I) 

Diſſeiſin, ii. 97 

See Leaſes (P) 

Diſſenters, Proteſtant. 
(D) iii. 45 

Diſſolution of Corporations. See 
Corporations, (F) i. 509 

of Monaſteries. See Tithes, 

(F) v. 66 

— of Parliament. See Court 

of Parliament, (F) i. 582 

Diſtemper, contagious. See Slander 
(B) iv. 488 

Diſtreſs, ii. 105 

See Rent (K) 

Diſtribution. See Bankrupt, (H) 
Executors and Adminiltra- 
tors, 11. 426 


See 


See Hereſy, 


Diſturbance in Offices. Sce Offices 
(G) 

Divine Service, Tenure by. See 
Tenure (G) 


Divorce, See Dower, (C) Marriage 
and Divorce, ii. 569 
Dogs. See Court of the Foreſt, 1. 

640 
Came, ii. 614 
Domeſday. See C ourt of Parliament 


(A) i. 567 

ee. See Antient De- 
meſne, i. 110 

Donations in ' Caſe of Death. See 
Legacy, iii. 466 

between Huſband and 
Wife. See Dower, 1 ii. 118 

Door, breaking open. See Execu- 
tion, (N) Sheriff, (N) iv. 


dee forſeiture, (F) Jointure, 


(B) in. 222 
Drawer of a Bill of Exchange. See 
Merchant, (I.) iii. 603 
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Drunkenneſs. See Hereſy, (D) 


Vol. iii. Page 40 
Duel. See Appeal, i. 122 


Duplicity in pleading. See Pleas 
and Pleadings, iv, 118 


| Dureſs, ii. 155 


See Grants, (A) ii. 6 49 
Durham, County, Palatine Court of. 

See Courts, 1. 633 
Dutchy Court of. See Courts, i. 633 
Duties on Goods exported or im- 
| ported. See Smuggling, 
(A) iv. 524 


E. 


ARL Marſhal, Court of. Sec 
Court of the Conſtable and 
Earl Marſhal, i. 601 
Eccleſiaſtical Courts. See Courts 
Eccleſiaſtical, i. 609 
Perſons. See Grants, 
(A) Leaſes, (E) iii. 336. 
Offices (D) 
Education, Popiſh. See Papiſts, (C) 
i. 788. Treaſon (Q) 


Eggs, Tithe of. See Tithes, (D) v. 62 
Ejectment, ii. 1 


Elected Perſons. See Court of Par- 
liament, (D) i. 8 

Election, ii. 183 

of a Member of 8 

See Court of Parliament, 

(C) (D) i. 572 

Electors. See Court of Parliament, 

) i. 572 

Elegit. See Execution, ii. 349 

Elopement. See 3 and Di- 
vorce, iii. 578 

Ely, Royal Franchiſes of. 
Court, i. 636 

Embaſſador. See Ambaſſador 

Embracery. See Jurics, (M) in. 

284. Maintenance, iii. 520 

Erdowment. See Dower, it. 118 

England, Curteſy of. Sce Curteſy 
of England, 1. 659 

Enlargement of a Releaſe. See Re- 
leaſe, (C) iv. 274 

Entry, Felonivus. See Burglary (B) 

. 3 Forcible Entry, 


See 


— into 12 £4 


Sze Deſcent, (E) 
ii. "I Ejectment (I)) ii. 


Lebe See Leaſes (MT) 


AIntry, 


bg 
Entry, | Writ of. See Actions in 
| General, (A) Vol. i. Page 27 
Equity. See Agreements (B) 
3 Court of. See Account, i. 
16. Chancery, (C) i. 588 
of Redemption. See Mort- 
gage, (E) iii. 638 
Error, ii. 187 | 
Eſcape in Civil Cauſes, ii. 233 
Eſcheats. See Court of the County, 
i. 646. Prerogative (B) iv. 154 
Eſcuage. See Court of Parliament, (B) 
i. 569. Tenure (I) 


Eſpouſals. See Marriage and Di-| 


7 vorce (B) 
Eſſoin. See Amendment and Jeofail, 
i. 89 


Eſtate by Curteſy. See Curteſy of 
England, i. 667 

in Fee Simple, ii. 249 

for Life, ii. 270 

by occupancy, ii. 270 

Eſtate Tail, ii. 256 

— Tail after Poſſibility of Iſſue 

extinct, ii. 267 

— for Years. See Leaſes for 
5 Vears, iii. 295 

Eſtoppel. See Leaſes, (O) ui. 441. 

Pleas, iv. 106. Verdict (U) 

Eviction. See Rent L) 

Evidence, ii. 284 | 

what may be given on the 
General Iſſue. See Pleas 
and Pleadings, (G) iv. 60 

—— in Treaſon. See Treaſon, 
| v. 150 

in an Action of Treſpaſs. 
See Treſpaſs, v. 214 

in an Action of Trover. See 

Trover, v. 279 

Exaction. See Extortion, ii. 453 

Examination of a Criminal. See 

| Commitment, 1. 380 | 

Examinations. See Evidence, (E) 

Trial, (A) v. 223 
Exceptions. See Bills of Excep- 


tions, i. 305 
See Releaſe 
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Forfeiture, ii. 575 
—— for a breach of a Condi- 
tion. See Condition, 1, 
1304s. /4, 
— of a Copyhold. Sce Co- 
pyhold, i. 484 
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Joint-tenantsand Tenants in Common, 
iii. 187. Traders. See Merchants 
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Mulier. See Baſtard, i. 315 
Murder and Homicide, iii. 661 
Mutiny and deſertion. See Soldiers, 


iv. 571 


N. 


11 See Miſnomer and 
Addition, iii. 615 
Names of Corporations. See Corpo- 

rations, (C) i. 501 
Naturalization. See Aliens, (B) i. 79 
Navigable rivers. See Prerogative 


(B) iv. 156 


| Ne excat Regno, Writ of. See Pre- 


\ 


rogative, iv. 168 0 


Negative 


3 
— 


— 


| Nobility. 


7 4A GCENERAL'INDEX. TO 


Negative pregnant. See Pleas and 
F; Pleadings, Vol. iv. Page 28 
Negotiable Notes. . See Merchant 

| and Merchandize (L) 


New Affignment. See Treſpaſs, (K) 


K 16 

Invention. 
iv 207 | 

—— Trial. See Trial, (L) v. 240 


See Prerogative, 


Newſpapers. See Stamps, (D) iv. 618 
Night-time. See Burglary (D) 


Nib Prius, Court of See Court of 


the Juſtices of Aſſize, and 


Niſi Prius, i. 607 | 
Koll. See Amendment 
and Jeofail, (D) i. 99 
— — Vrial at. See Trial (F) 


| i 566, 569 
Nomine Pcenz. See Rent, iv. 362 
Nonage. See Infancy and age, (L) 
178. %% | 
Non Compos Mentis. See Ideots 
| and Lunatics, iii. 79 
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| See Merchant and Merchan- 
dize, (L) iii. 602 
Notice of Trial See Trial (G) 
Navel Diffeifin. See Aſſiſe (A) i. 159 


Nuncupative Wills. tee Wills and 


Teſtaments, (D) v. 518 
Nunneries. See Tithes, v. 89 
Nuſances, iii. 6888 - 

— See Actions on the Caſe 
IG) i. 60, 61, Highways, 
(E) iu. 57 2 


o. 


CYNATH of Supremacy, refuſing 
| to take it. See 
iv. 147. Treaſon (N 


 Oatha, "See Prerogative, (C) iv. 167 


See Court of Parliament, 


Ouſter. See Ejectment, (H) ii. 18 


Owners and Maſters of t hips. fe 


8 
* 


Occupancy, Eſtate for. See Eflate for 
Life, and Occupancy, ii. 170 

Occupant. Ste Eſtate for Liſe and 

Occupancy, ii. 243 


— Univerſal. See Prerogati 
iv. 1 8 
Offences againſt the Common Prayer. 


See Hereſy and Offence 

againſt Religion, iii. 40 

— 9 Religion. See He. 
rely and Offences againſt Re- 
ligion, 11.'34 

Officers. See Offices and Officen, 
iii. 718 | 

Offices and Officers, iii. 518 

Officina ee See Court of 
Chancery, (A) i. 585. 

Oleron, Laws of. 62 we Ad- 
miralty, (D) i. 629 


Omiſſion in Pleading. See Pleas and 


Pleadings, (B) iv. 17 
Oppreſſive Proceedings. See Action 
on the Caſe, (H) 
Orders Popiſh. See Treaſon (D. 
Ordinary. See Executor and Admi 
niſtrators, ii. 414. *imony (F 
Original Writ. See Amendment and 
Jeofail (D) 
Orphans. ee Cuſtoms of London (B 


Outlawry, iii. 745 | 
Abatement, by reaſon of 
See Abatement (B) 


Court of Admiralty, (E)! 
629. Merchant and Merchat 
dize, (D) wi. 590 . 
Oxford. See Univerſities, v. 326 
Oyer. See Pleas and Pleadings, iv. 10 
— and Terminer, Court of. de 
Court of the Juſtices of Oy: 
. and Terminer and Gaol del 
very; 1. 604 | 
— and Terminer, Trial at. 
Trial, v. 238 | 


18 


ACKWAY. See Highest 
lit. 54 


Palace Court. See Court of the 


ſhalſea and Palace Court, i. 6 

Palatinate Courts. See Courts T 
| tinate, i. 633 ' 

Pamphlets. See Stamps, (D) ir. 5 


my wy wy Lo | 


yy wyy wy = w»yy- 


Paneþ of Jurors. See Juries, (B) 
Vol. ni. Page 23 

paper. See Stamps (D) iv. 614 
Papiſts and Popiſh Recuſants, iii. 779 


Paramount, Lord. See "Tenure (D) 


v. 39 

paravail Tenant. See Tenure (D) 
vs Sa Bhs ALS 

Parceners. See Coparceners, i. 443 

Parchment. See Stamps, (D) iv. 614 

Pardon, iii. 801 

Parliament, Court of. See Court of 

Parliament, i. 566 

——  - Eccleſiaſtical. See Courts 

Eccleſiaſtical, (A) i. 610 

— Members of. See Privi- 

lege, (C) iv. 228 

Parochial Tithes. See Tithes (F) 

parol Agreements. See Agreements 

—— Demurring. See Infancy and 

Age, (L) lit. 152 

—— Evidence. See Evidence (G) 

Parſon. See Corporations, (C) i. 504 

Parſons, Leaſes by. See Leaſes, (F) 
366 * , 


1. 434 
Ne N See p Coparceners,, (C) 
[I.) Joint-tenants, iii. 21« 
Partners, Partnerſhip. See Merchant 
and Merchandize, (C) iii. 
WM jc PO 
Partridges. See Game, iv. 616 
Paſſing of Bills. See Court of Parli- 
ament (E) i 581 | 
Patents, See Prerogative, (F) iv. 203 
Patron, See Simony (F) 

Pauper, iii. 811 

Pawnbroker. See Bailment, i. 237 
Payment of Rent. See Rent, iv. 343 
Peace, Surety of. See Surety of the 
Peace, iv. 686 

—— Treaty of. See Prerogative, 
(D) iv. 17 

Peculiars, Court of See Courts Ec- 
cleſiaſtical, (A) i. 612 

Peers of Parliament. 
Parliament, (B) i. 569. Pri- 
vilege, iv. 228, 229 

penal Statutes See Actions Qui 

Tam, (A) i 37 | 
Penalty of a Penal Statute. See Ac- 

tions Qui Tam, (G) i. 43 
erformance of a Condition. 

Conditions (P) 
—— — of a Covenant. 


venant (H) 


See Co- 


parties, Act of. See Conditions, 


See 
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See Court of | 


Perjury, Vol iii. Page 


5 


: 
, 71 
Performance of a Promiſe. See Af. 
ſumpfit (G) | 
814 
Perſonal Tithes See Tithes (B) (M) 
Petit Cape. See Actions in Gene- 
ral, (A) i. 27 
—— Larceny. See Felony (F) 
—— Serjeanty, Tenure by. 
TOC CE). > 2 
—— Treafon. Sce Treaſon (X) 
N See Court of Chancery, 
| (B) i 587 
Phyſician. 805 Conſtable, (B) i. 440 
Phyſicians, College of. See Corpo- 
rations (C) i. 501 
Piepcwders, Comt of. See Court 
of Piepowders, i. 656 
Piracy, iii. $19 8 
See Court of Admiralty, i. 622 
Flea Roll. ce Amendment and Jeo- 
fail, (D) i. 99 | 
Pleading. dee Pleas and Pleadings, 
Iv. 1 
in Abatement. 
ment, 1. 2 
of Accord and 
dee Accord and 
i. 


See 


Sce Abate- 
| * 


Satisfaction. 
Satisfaction, 


2 
of Alienage. See Alien, 
(E)i 84 
of Ancient Demeſne. 
Ancient Demeſne, i. 113 
in an Action of Appeal. See 
Appeal, i 128 
in an Action of Aſſault and 
Battery, ee Aſſault and 
Battery, i. 155 | 
of an Aſſiſe. ce Aſſiſe, i. 159 
in an Action of Aſſumpſit. 
tee Aſſumpſit, i. 177 
—— in an Action Qui Tam. See 
Actions Qui Tam, 1. 40 
——— an Award, bee ' Arbitra- 
ment and Award, (G) i. 150 
in Actions by and againit 
Bail. ee Bail, i. 216 
— a Bargain and ale. 
Bargain and : ale, 1. 279 
a Bill of Exchange. ee 
Merchant and Merchandize, 
iii. 614 
in an Action of Covenant. 
dee Covenant, i. 548 
a Cuſtom. tee Cuſtom i. 679 
in a Writ of Error. tee Ei- 
ror, it. 22 
in an Action of Eſcape. See 
Eſcape, it. 247 
OY Pleading 


See 


See 


„ A GENERAL INDEX e | 
tleading in an Action on a Bill of | Poſſeſſio Fratris. See Deſcent, Vol. pri 


Exchange. ee Merchant i, e as ws ©... 
and Merchandize, Vol. iii.] Poſſeſſion, Tranſmutation of. See pri 
| Page 6144 | | -_ ,. Uſes and Truſts; v. 359 Pris 
iz an Action of Formedon | - Unity of. See Tithes (X) 
dee Formedon, it. 591 I Poſſibility of Iſſue. See Eſtate Tail, 
—— a hcl; un See Eſcape, ti. 267 5 pro 
| „CCC . how far releaſeable. 
— e I Bi of Limitations ]] Releaſe (H) re 
| dee Limitation of Actions, | Poſthumous Children. See Infancy 
iii 518 and Age, (C) iii 124 Pro 


2 Miſnemer See Miſnomer | Poſt- office. See Actions, i. 


and Addition, ili. 624 Poundage. See Smuggling, (C) (D) Pro 


Pe 85 


an Obligation. See Obliga- iv. 533, 545 
tion, iii. 714 I | Power to make Leaſes. See Leaſes 
= 1 an Action. Qui Tam. See (1) 4 447-3. Pre 
Actions Qui Tam, 1. 40 Prayer of Age. See Infancy and 
—— in an Action of Replevin. Age, (L) ii. 163 


doe Replevin, iv. 388 
in an Action of cire Facias. 


Common. See Hereſy and Of. Pre 
fences againſt Religion, (D) 


dee cire Facias, iv. 423 1. 0 Pre 
in an Action of © lander. fee | Predial Tithes. See Tithes (N) 
| Slander, iv. 511 - Premunire, iv. 145 — 
— a Statute. See Statute, iv. | ————— Abatement, by Reaſon of. 
655 dee Abatement (B) Pri 
a Tender. See Tender and | Prerogative,. iv. 149 
bringing Money, into Court, | —J—— Court. See Courts Eecle- 
| v. 14 | ſiaſtical, i. 611 Pr 
—— Where Money has been | Preſcription. See Cuſtom, 1. 669. 
brought into Court. See Highways, (F) iii. 57 
Tender and bringing Money in Non Decimando. See 
into Court, y 23 Tithes, v. 86 Pr 
in an Action of 'Treſpa's. | Preſentations to Popiſh Livings, or 
See Ureſpaſs, v 191 _ | by Papiſts. See Papiſts and Pr 
in an Action of_'Trover. See Popiſh Recuſants, (C) mt. — 
Trover, v. 271 | 790. Univerſities (C) 
in an Action of Uſury. See | Preſentments. See Churchwardens, — 
Uſury, (K) v. 419 (D) Copyhold, (G) Indict- 
— in an Attion of Waſte. Sce ments, iii. 91 N P; 
Waſte, (L) v. 483 Preſumptive Proof. See  Evicence 
Pleas and Plezdings, iv. 1 (H) | P. 
Pledge, Pledging Goods. Sce Bail- | Pretended 'Titler, the Offence of buy P, 
ment, (B) i 237 ing and ſelling. them, See 
Policy of Affurance.. See Merchant DS iii. 520 P 
and Merchandize, ni. 598 Pretender. See Treaſon (U) 
Polls. Sce Juices, (E) iii. 251 Primeway - See Highways, 1. 54 ly 
Poly gamy See Bigamy, i. 321 [Principal in Trade ee Merchont 
Popiſh Bulls. See Premunire, iv | and Merchandize, 1. 57 | f 
145. Treaſon (O) ' Printing. See Prerogative, (F) . 
— Livings, Preſentation to. See 207 7 . 
Univerſities (C) Priors. Cee Aliens, i. 84. Tithts 
— Orders, and Education. See (F) v. 65 
"Treaſon (O) | Priſons, Priſoners. See Commit 
— KRecuſancy. See Abatement, ments, i. 377. Gaol and 
(B) i. 4. Papiſts aud Popiſh Gaoler, ii. 625 
__ Recuſants, in. 779 Privilege, iv. 215 
Portion of Tithes. See Tithes (H) | ———— of Members of Parliames 
Portions. See Legacies, (E) iii. 479 Cee Court of Parliament, 
Poſſe Commitatus. ce Sheriff, iv. 453 566 


2 Pri: exe 


Privilege of N See Pleas and ä 
Pleadings, (1 ) Vol. iv. Page 35 
pririty of Contract. dee Debt (C) 
Privy Teal, or Privy Signet, counter- 
feiting them. 


) 1 Fi, ; ; l | a0 
23 of Wills, See Executors 
and Adminiſtrators, ii. 397. 


Wills and TPeſtaments, (D) 
vWOER Mo e 
proceedings, oppreſſive. fee. Ac- 
tions on the Caſe, (H) i. 61 
Proceſs and Proceſs Roll. Sce A- 
mendment and Jeofail, (D) 
Juries, (B) Outlawry (A) 
prochein Amy. See Baron and 
Feme, i. 285. Infancy and 
Proclamations. See Prerogative, (D) 
iv. 188 PS.» 
Proctor of the Clergy. See Courts 
Eccleſiaſtical, 1.610 | 
— in Doctors Commons 
. Mandamus, (C) iii. 531 
Profanation of the Lord's Day. See 
Hereſy and Offences againſt 
Religion, (D) iii. 38 
Profert in Curia. See Pleaz and 
Pleadings, iv. 109 Tender 
and bringing Money into 
Court, (H) v. 18 
Prohibited Goods. See Smuggling, 
iv. 542 545 
Prohibition, iv. 240 
to a Suit for ſcandalous 
Words. See S lander, iv. 5 20 
— to a Cuit for Tithes. See 
Tithes, v 97 
Prolixity in Pleading. See Pleas and 
. Fleadings, iv. 99 
Promiſe. See Aſſumpſit (E) 
Promiſſory Notes. © ee Merchant, and 
Meichandize, (L) iii. 605 
Proprietate probanda, Writ of. dee 
Replevin, iv. 381 N 
Prorogation of Parliament. See Court 
of Parliament, (F) i. 582 
Proſecutions. See Actions on the Caſe, 
(H) i. 61. Inditments, (A) 
ni. 91 £ 
Proteſtant Diſſenters. See Hereſy 
and Offences againſt Religi- 
on, (D) iii. 45 
Proteſtation, tee Pleas and Plead- 
ings, iv. 67 


Tee 
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See Treaſon | . 


6 
Publication of a Will. See Wills and 
Teſtaments, (D) Vol, v. Page 
11 o 
Publithing a Libel. See Libel, (B) 
rs; $97 4. 5 nf. 
Puis darrein Continuance. Plea of. See 
\ Abatement, i. 9. Pleas and 
Pleadings, iy. 142, + 


Purchaſe of an Eſtate. See Deſcent, | 
"2431 L 11. 3 Ih : 21909 f 0 
Purpreſtures. See. Court of Sheriffs 


Torn, (C) i 642 | 
Putting off a Trial. See Trial (H) 


* 


2 


UAKERS. See Tithes, (Ff) 
„ . 407. | | 
Quare Impedit. See Abatement, i. 8, 
10, 13. Amendment, i. 97. 
Simony, iv. 470 f 
Quarentine. Sce Dower, (B) ii. 122 
Quarter Seſſions. See Court of Seſſions 
T4 of Juſtices of Peace, 1. 608 
uerela. See Audita Querela, i. 193 
G Tam Actions I Actions Qui 
Tam, i. 37 SY ap 
Quit-rent. tee Rent (A) 
Quo Warranto. See Informations 
lt. 165 | 


R. 


APE. See Appeal, (A) i. 123 
\. Rates. See Churchwardens, (C) 
* 343 
Receiver or Bailiff. See Account (B) 
Receivers. See Court of Admiralty, 
| (D) i. 628 | 
Recognizauce. Ste Execution, ii. 230. 
Surety of the Peace, (H) (I) Sure- 
ty of the Good Behaviour (B) 
Record, Trial by. See Trial (B) 
Recoveries, ee Fines and Recoveries, 
li. 520 F 
Common. Cee Fines and 
Recoveries, ii. 545 
Recovery. See Fines and Recoyeries, 
ü. 541 


Proteſting a Bill of Exchange. ee 
| Merchant and Merchandize, 

(L) iii. 6122 
Prothonotaries. See Pleas and Plead- 


inge, iv. 1 


Rector. See Churchwardens, i. 371 
Recuſancy, Recuſants Popiſh. See 
Papiſts and Popiſk R-cuſants, 


in. 779 
Redemption 


74 
Redemption of a Mortga 
| . ge (E) Vol. "i. Page 638 
| Nest 9305 ent, iv. 361 
Refuſal. See Tender and bringing Mo- | 
5 ney into Court, (F) 
e of a Biſhop. See Adlon, 


ke, 32 
Regiſtering Eſtates. See Papiſts and 


Popiſh Recuſants, iti. 793 
keith See Foreſtalling, ii. 571 
Relation between Inrollment and Deed. 
TY See Bargain and Sale CE} * 
Releaſe, iv. 263 
Relief. See Heriot, iii. 47 
Religion, Offences againſt, See Ham 

ſy and Offences NO. Reli- 


gion, iii. 34 


piſh Recuſants, iii. 787 5 
Reliques. See Papiſts and Popiſh Re- 
-- cnſants, (C) iv. 785 | 

Remainder and Reverſion, iv. 292 
— in Formedon. See Forme- 
e e (A) ü. 588 
Remitters. See Dower (B) ii. 129 
Rent, 5 iv. 334 
- Charge. See Annuity and Rent- 
charge, 1.114. Rent(A) 
— Seck. See Rent (A) 
—— Service. See Rent (A) 
Reparations of Churches. Sze Church- 
wardens (A) (C) 
" Repleader. See Pleas and bd 
(M) iv. 126 
Replevin and Avowry, iv. 372 
Coſts in. See Coſts, (F) i. 522 
Replication. See Pleas and Pleadings, 
iv. 6. Treſpaſs, (I) v. 209 
Repriſal. See Court of Admiralty, ( E) 
1. 62 
| Republicaic of a Will. See Wills 
A and Teſtaments, (D) v. 517 
Repugnancy in Amendment. Sce A- 
mendment and Jeofail (E) i. 102 
in a Grant. See Grants, (I) 
ii. 665 
in Pleading. 
Pleedinge, iv. 94 
— vi a Will. 
Teſtaments, v. 521 
in Words. See Slander P) 
| Repugnant Conditions. See Condi- 
tions (I. 
Reſtous.. See Reſcue (D) (E) 
EReſene, iv. 396 
Reſervations. See Leaſes (L.) iii. 361 


Popiſh. See Papiſt and Po- | 
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See Mort- Reſig 
e e 8 Bonds, See Simony (d) 


| Reftention: See forcible 
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See Pleas and } 
See Wills ard 


| 


% 46-5, 


| Reſpondeas Oſter See Abatement, 


I Page 1, 11, 15 


2 
| Detainer, ii. 563 A 
Reſulting * See Uſes and Trufty 


(1)v. 
Retraxit. See 3 A) iii. 678 
| Returning Officers. See of Par. 

Lament, (D) i. $80. Juries, (E) 
it. 251 
Returns to Writs of Habeas — 
See Habeas Corpus, (A) ii 
— to Mandamus's. See Sq 
8 
of Out See Ou 
(E) iii. 706 is Al 
Reverſal of an — See Out. 
bm () 
Reverſion. See Leaſes, (N) Remain- 

der and Reverſion, iv. 292 
Revocation of Adminiſtration. See Ex- 

ecutors and Adminiſtrators, 
(E) ii. 410 
of an _— See Au- 
8 


. See Arbitra- 
ment yo Award (B) 
—— of a Power. See Uſes and 
Truſts, (G) v. 376, 377 
Rhodian Laws. See Court of Admi- 
ralty, 1. 629 
Right, Writ of, See Actions i in Ge- 
neral, (A) i. 27 
River. See Court of Adimiratty (A) 
1. 623 
Rivers Nagel. 
iv. 156 
Roads. See Highways, (G) in. 59 
Robbery. See Hue and Cry, (B) ui. 66 
Rome, See of. See Treaſon, (M) (P) 
Royal Fiſhes. See Prerogative (B) ir. 


"$7 
—— Franchiſes of Ely, Court of. Sec 
Court of the Royal Franchile 
of Ely i. 636 
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and Feme, 1. 284 
Sacrament. See Papiſts and Popiſ 


See Prerogatir 


See Baron 


2 8 () ü i. 784 
dac 


ramen! 


Sca 
Sc 
Sch 
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* 


cacrament, reviling it. See Hereſy | 
and Offences againſt Religion, 
Vol. ä. Page 40 . 
cafe Conduct. See Court of Admiral- 
ty, i. 62 Wy 
See Bargain and Sale, i. 273 
oo Bills of. See Bill of Sales, i. 322 
— in Fairs or Markets. See Fairs 
and Markets (E) 


Salvage. See Merchant and Merchan-⸗ 


dize, iii. 601 80 
Satisfaction. See Accord and Satis- 
r 
Scandal. See Slander, iv. 480 
Scandalum Magnatum, iv. 404 


againſt Religion, iii. 34 
School, teaching of. See Hereſy and 
Offences againſt Religion, (D) 


iii. 41. Papiſts and Popiſh Re- 


cuſants, (C) iii. 790 
Schoolmaſter. See Mandamus, (C) 
In. 531 
Scire facias, iv. 409 
Sea, See Court of Admiralty, (C) i. 


626. Prerogative, (B) iv. 156 


Seal, Great and Privy, counterfeiting 
of. See Tieaſon (H) 

Sealing a Bond. See Obligations (C) 

Seamen. See Court of Admiralty, i. 

626, 627. Merchant and Mer- 

chandize, iii. 583 , 

Seats in a Church. See Churchwardens 
(B 

Second I See Replevin, (E) 
iv. 380. Superſedeas, (D) iv. 
6 


G res Obligations, ui. 0 

—— of the Good Behaviour. See 
Surety of the Good Behaviour, 
(A) iv. 696 

— of the Peace. See Surety of the 
Peace, iv. 686 

See of Rome: See Treaſon (P) 

Seiſin. See Aſſiſe, (C) Courteſy of 
Eugland (C) 

Self-murder. See Coroner, (D) i. 496 
Felo de Se, ii. 480 

Selling Offices. See Offices and Offi- 
cers (F) 

—— Popiſh Books. See Papiſts and 
Popiſh Recuſants, (C) iii. 790 

—— Titles. See Maintenance, iii. 520 

Separation of Huſband and Wife. See 

Baron and Feme, (B) Marriage 

and Divorce, iii. 569 

ration, iv. 424 


BACON's ABRIDGMENT. 75 


Serjeanty, Grand, Tenure by. See Te- 
nure, Vo y. Pa 46 f 
—— (Petit.) See ry LIM 47 
Servant. See Maſterand Servant, iii. 544 
Service, Divine, and Kaights Service, 
enure by. See 1 50 v. 43 
Seſſions of the Peace, Coutt of. See 
Court, i. 608 
Severance. See Joint-tenants, (I) ii. 
210. Summons aad Severance, 
iy 660 2 
Sewers, Commiſſioners, Court of. See 
Court of the Commillioners of 
Sewerd, i. 653 - | * 


| -||Sham Pleas, Sce Pleas and Pleadings, 
Schiſm. See Hereſy and Offences | | T4 | 


ir. 65 
Sheriff, iv. 429 


Sheriff's Court. See Courts 8 London. 


i. 658 5 
Torn, Court of. See Court of 


the Sheriff's Torn, i. 640 


Ships, Malters, Owners, Kc. of. See 


Merchant and Merchandize, 
iii. 590 | 
Sign Manual, counterfeiting of. See 
Treaſon (H) . 
Signet, Privy, counterfeiting of. See 
| Treaſon ( 
Signing a Bond. See Obligations (C) 
a Will. See Wills and Teſta- 
ments, (D) v. 504 | 


Silva Caedua. See Tithes, (C) v. 57 | 


:imilitude of Hands. dee Evidence 
0550 

Simony, iv. 465 

<lander, .iv, 486 

dee Limitation of Actions, (D) 


* 507 

Imuggling, iv. 523 

2 — Guardian in. See Account(A) 

Tenure in. Fee Tenure, v. 49 

Codomy, iv. 569 

Soil. zee Common (B) (C) Highways 
(B) ii. 54 

Soldiers, iv. 571 

Solicitor. See Attorney, i. 184 

Special Bail. See Bail in Civil Cauſes, 
(B) i. 208 

Spiritual Courts. See Courts Eecleſi - 
aſtical, i. 60g 

Stage · coach, Maſterof See Carriers (A) 

Stamps, iv. 595 | 

Stannaries, Courts of, See Courts of 
the Stannaries, i. 652 

Star-chamber, Court of. tee Courts 

Palatinate, i. 636. 
Statute, iv. 633 


St uute 
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76 ; a Rr za INDEX wag. 


Statute 61 Limitations. Bee Limitation 
of Actions. Vol. iii. Page 499 
— n See Execution, (E) 


. | 
— Mito OY Set Lodietment, 


| 4+ e 
— 7 See Execution, (E) ii 


339 
Steward * a Copyhold. See Copyhold, | 
oh 78 


(H) i. 47 
Stipulation. See Courts of Admiralty, 
© op ig. 7 oa 


Stranger, Act of, See Conditions tr ) 


437 
Stray. See eee iv. 1 64 
Streets. See Highways, iii 55 


Stroke, accidental. See Treſpaſs (D)| | 


v. 168 
Subjects. Sce pegs. (0) i Iv. 
166 


Submiſſion to an Award. See Arbi- 
| trament and Award (B) 


| Subordination p4 e See Courts, 


(D) i. 
Subornat ion of? Perry: See Feier, 
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